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JUDGES 


OF  THE 

SUPREME  COURT  OF  ONTARIO 

DURING  THE  PERIOD  OF  THESE  REPORTS. 


APPELLATE  DIVISION. 

First  Divisional  Court . 

The  Right  Hon.  Sir  William  Mulock,  K.C.M.G.,  P.C.,  C.J.O. 
The  Hon.  James  Magee,  J.A. 

“ “ Frank  Egerton  Hodgins,  J.A. 

“ “ William  Nassau  Ferguson,  J.A. 

“ “ David  Inglis  Grant,  J.A. 

Second  Divisional  Court. 

The  Hon.  Francis  Robert  Latchford,  C.J. 

“ “ William  Renwick  Riddell,  J.A. 

“ William  Edward  Middleton,  J.A. 

“ “ Cornelius  Arthur  Masten,  J.A. 

“ “ John  Fosbery  Orde,  J.A. 

HIGH  COURT  DIVISION. 

The  Hon.  Richard  Martin  Meredith,  C.J.C.P.,  President. 
“ “ Hugh  Thomas  Kelly,  J. 

“ “ Hugh  Edward  Rose,  J. 

“ William  Alexander  Logie,  J. 

“ " Herbert  McDonald  Mow  at,  J.* 

" " Robert  Grant  Fisher,  J. 

“ “ William  Henry  Wright,  J. 

“ " John  Millar  McEvoy,  J. 

“ William  Edgar  Raney,  J. 


* Mr.  Justice  Mowat  died  on  the  24th  April,  1928. 


MEMORANDA. 


Called  to  the  Bar. 

19  th  April , 1928. 

Leslie  Clare  Moyer  (special,  Sask.) 

17th  May , 1928. 

Alexander  Marshall  Stewart  (special,  Sask.) 

21st  June , 1928. 

Francis  MacDonald  Reid,  Douglas  Portice  Robinson,  Edna 
Mary  Dawson,  Neil  Cry  an  Fraser,  Arthur  Alexander  Sargent, 
Robert  James  Booth,  Ralph  Shaw  Mills,  Robert  Baldwin  Fordyce 
Barr  (with  honours),  William  Barrett  Bate,  Charles  Adams  Bell, 
Ralph  Wilkinson  Brownell,  William  Ralph  Brunt,  Richard 
Edward  Butler,  John  Lome  Dawson  (with  honours),  Donald 
Methuen  Fleming  (with  honours,  silver  medal,  and  C.R.M.  schol.), 
Margaret  Angus  Macdonald  Fraser,  Henry  Eden  Langford,  Ernest 
Samuel  Livermore,  Wishart  Flett  Spence  (with  honours,  gold 
medal,  and  C.Y.K.  schol.),  Bernard  Weinberg,  Norman  Wolfson, 
John  McNaughton  (special,  Quebec),  Joseph  Anthony  Mahon, 
’Stewart  Sawle  Maclnnes, 

20th  September,  1928 . 

George  Edward  Hill,  Kenneth  Alexander  Cameron,  Stuart 
Hector  Fleming,  William  Govier  Tucker,  George  Edward  Elliott 
(with  honours),  Robert  Sutherland  Joy,  Gerald  Ernest  Eastman 
(with  honours  and  Clara  Brett  Martin  memorial  schol.),  Harold 
Ernest  Roberts,  Solly  Gebirtig,  Harry  Marvin  Sherman,  Robert 
Stanley  Cameron,  Clarence  Cecil  Gibson,  Manuel  Frankel,  John 
McLaren  Reycraft,  Samuel  Rubinoff,  Warren  Smythe,  William 
Passmore  Milliken,  Eric  William  Cross,  Edward  Alexander  Anglin, 
George  Russell  Boucher,  Harold  Abraham  Minden,  William  Al- 
fred Robinson,  Gaston  Vincent,  Armand  Cousineau,  Harold  Frank- 
lin Lazier,  Paul  Joseph  James  Martin,  John  Henderson  Thomson 
(with  honours),  Heath  Robertson  Fletcher,  Cuthbert  Aidan  Scott, 
Gordon  Clapp  Lindsay  (special,  Man.) 


ERRATA  ET  CORRIGENDA. 

Page  367,  4th  line  of  catch-words,  for  “138”  read  “188.” 
Page  454  9th  line  from  top,  for  “consideration”  read  “consum- 
mation.” 
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[APPELLATE  DIVISION.] 


Rex  v.  Elliott. 

Criminal  Law — Sodomy — Conviction  of  Attempt  to  Commit — Criminal 
Code,  sec.  203  — Evidence  — Complaint  — Belay — Consent — Accom- 
plice— Corroboration  — Reasonable  Doubt  of  Guilt  of  Defendant — 
Conviction  Quashed . 

The  defendant  was  tried  before  a County  Court  Judge,  without  a jury, 
upon  a charge  of  committing  sodomy  with  a boy  under  13,  and  found 
guilty  and  convicted  under  sec.  203  of  the  Criminal  Code  of  an 
attempt  to  commit  tjhe  offence.  The  date  given  by  the  boy  as  that 
of  the  offence  was  the  24th  May,  1924,  and  the  information  which 
resulted  in  the  trial  of  the  defendant  was  not  sworn  until  the  7th 
April,  1927.  At  the  trial  the  boy  deposed  to  the  offence,  and  was 
allowed  to  state  that  he  had  complained  of  the  defendant,  about  a 
month  after  the  offence,  to  three  persons,  one  of  whom  was  the 
matron  of  the  Shelter  of  which  he  was  an  inmate.  Two  of  these 
persons  were  called  and  allowed  to  state  that  the  boy  had  com- 
plained of  the  defendant,  but  neither  they  nor  the  boy  were  allowed 
to  state  the  particulars  or  nature  of  the  complaint:  — 

Held,  by  the  majority  of  the  Court,  that  evidence  of  the  fact  that 
complaint  was  made  was  improperly  admitted,  the  complaint  not 
having  been  made  immediately  after  the  offence  or  at  the  first  con- 
venient or  reasonable  opportunity  thereafter;  and,  had  it  not  been 
for  the  evidence  thus  admitted,  the  Judge  might  have  felt  bound  to 
give  the  defendant  the  benefit  of  reasonable  doubt,  the  circumstances 
surrounding  the  commission  of  the  crime,  as  stated  by  the  boy, 
being  unusual. 

Review  of  the  authorities. 

Considering  the  seriousness  of  the  offence  and  the  necessity  of  con- 
fining the  prosecution  to  evidence  which  is  clearly  unobjectionable, 
the  conviction  should  be  quashed. 

Consent  or  non-consent  makes  no  difference,  so  far  as  the  accused  is 
concerned,  in  offences  against  secs.  202  and  203. 

Quwre,  whether  the  rule  as  to  complaints  is  confined  to  offences  against 
women. 

Per  Magee,  J.A.: — The  evidence  objected  to  was  properly  admitted:  it 
was  not  offered  as  additional  proof  of  the  commission  of  the  offence 
or  of  the  truth  of  the  boy’s  story,  but  to  remove  the  inference,  which 
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the  obvious  lapse  of  time  would  create,  that  it  was  a story  told  for 
the  first  time  in  court  and  a recent  contrivance;  the  evidence  merely 
went  to  rebut  what  otherwise  appeared  as  the  fact,  that  the  state- 
ment was  made  for  the  first  time. 

It  was  objected  that  the  hoy  was  an  accomplice  and  that  his  evidence 
was  not  corroborated;  it  was  not  clear  that  the  hoy  could  be  said 
to  be  an  accomplice;  but,  whether  or  not,  the  conviction  should 
not  on  that  ground  he  disturbed. 

Considering  the  long  delay  and  consequent  unfairness  to  the  defendant 
and  other  circumstances,  Magee,  J.A.,  was  of  opinion  that  there  was 
a reasonable  doubt  sufficient  to  warrant  him  in  not  dissenting  from 
the  conclusion  that  the  conviction  should  be  quashed:  Rex  v.  Epstein 
(1925),  56  O.L.R.  587. 

An  appeal  by  the  defendant  and  motion  for  leave  to  appeal 
from  his  conviction  by  the  Judge  of  the  County  Court  of  the  County 
of  Ontario,  in  the  County  Court  Judge’s  Criminal  Court,  of  an 
attempt  to  commit  sodomy  with  a boy. 

January  18.  The  appeal  and  motion  were  heard  by  Mulock, 
C.J.O.,  Magee,  Hodgins,  Ferguson,  and  Grant,  JJ.A. 

T.  N.  Phelan , K.'C.,  for  the  appellant,  submitted  that  the 
boy  was  an  accomplice,  having  been  a willing  participant,  and 
therefore  his  evidence  required  corroboration:  Regina  v.  Allen 
(1848),  2 C.  & K.  869.  The  evidence  of  the  boy  that  he  had 
comjplained  to  the  matron  of  the  Shelter  about  one  month  after 
the  offence,  and  to  others  at  later  dates,  is  not  sufficient  corrobora- 
tion to  support  the  conviction.  The  trial  Judge  convicted  the 
appellant  not  on  the  boy’s  story  but  on  the  story  corroborated  by 
the  complaints  made.  The  admission  of  the  evidence  of  the  com- 
plaints was  improper,  and  undoubtedly  influenced  the  trial  Judge 
in  arriving  at  his  conclusion  of  the  guilt  of  the  appellant.  Refer- 
ence to  Regina  v.  Graham  (1899),  31  O.R.  77;  Rex  v.  Christie^ 
[1914]  A.C.  545,  at  p.  553;  Rex  v.  Osborne , [1905]  1 K.B.  551, 
at  p.  561;  Rex  v.  Camelleri,  [1922]  2 K.B.  122. 

F.  P.  Brennan , for  the  Crown,  argued  that  the  evidence  of  the 
boy  that  he  had  made  complaints  to  three  persons  was  properly 
admitted,  since  the  trial  Judge  made  a distinction  between  the  de- 
tails of  the  complaints,  which  he  excluded,  and  the  fact  of  the 
complaints,  which  he  admitted:  Regina  v.  Lillyman,  [1896]  2 Q.B. 
167;  Rex  v.  Camelleri,  supra.  The  admission  of  complaints  is 
not  confined  to  offences  against  females : Regina  v.  Riendeau 
(1900),  3 Can.  Crim.  Cas.  293;  Rex  v.  Barron  (1905),  '9  Can. 
Crim.  Cas.  196;  Rex  v.  Graham  (1910),  4 Cr.  App.  R.  218.  The 
complainant,  a mere  child,  could  not  be  an  accomplice : Regina  v. 
TIarlten  (4898),  2 Can.  Crim.  Cas.  12;  Rex  v.  Tatam  (1921),  15 
Cr.  App.  R.  132;  Rex  v..Cratchley  (1913),  9 Cr.  App.  R.  232. 
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In  order  to  make  the  boy  an  accomplice  it  should  have  been  shewn 
that  he  was  competent  to  know  the  nature  and  consequences  of 
his  conduct  and  to  appreciate  that  it  was  wrong:  Hubin  v.  The 
King,  [1927]  S.C.R.  442. 

January  30.  Hodgins,  J.A. : — The  accused  was  convicted 
pursuant  to  sec.  949  of  the  Criminal  Code,  by  Ruddy,  Judge  of 
the  County  Court  of  the  County  of  Ontario,  on  the  28th  day  of 
November,  1927,  of  an  attempt  to  commit  on  the  24th  Mtay,  1924, 
an  offence  under  sec.  202.  In  accordance  with  the  usual  custom, 
the  application  for  leave  was  heard  at  the  same  time  as  the  appeal 
on  a question  of  law.  That  question  was  whether  certain  evidence 
offered  by  the  Crown  was  admissible,  namely  of  complaints  by 
Stephen  Lukiw,  a boy  under  13,  against  whom  the  offence  was 
said  to  have  been  committed  by  the  accused,  to  Miss  Henderson 
and  to  Dr.  McKay  and  to  Mr.  Ingham,  corroborated  on  this  point 
by  the  last  two  named.  The  Crown  first  established  by  the  boy’s 
evidence  the  details  of  what  he  alleged  had  happened,  and  of  his 
return  that  day  to  the  Children’s  Aid  Shelter  in  Oshawa,  of  which 
he  was  an  inmate,  the  accused  being  superintendent.  The  evi- 
dence objected  to  both  at  the  trial  and  before  us  is  as  follows: — 

“Q.  And  then  you  got  back  to  the  Shelter?  A.  Yes. 

Q.  And  did  you  make  any  complaint?  A.  Well,  I did  about 
a month  afterwards. 

Q.  To  whom  did  you  complain?  A.  To  Miss  Henderson 
first.” 

On  objection  being  made,  the  learned  trial  Judge  ruled  that  the 
Crown  prosecutor  could  ask  “to  whom  complaint  was  made.” 
The  boy  answered  that  it  was  made  first  to  Miss  Henderson  and 
then  to  Mr.  Ingham;  Miss  Henderson  being  the  matron  of  the 
Children’s  Shelter  at  the  time,  and  Mr.  Ingham  being  at  work  at 
the  Young  Men’s  Christian  Association  at  Oshawa. 

“Q.  Was  that  made  at  the  same  time  or  afterwards?  A.  I 
told  him  at  the  same  time.” 

Objection  was  then  again  taken  that  the  fact  that  the  witness 
made  a complaint  was  not  admissible.  The  learned  trial  Judge 
ruled  against  that  contention,  and  the  following  occurred : — 

“Q.  Did* you  complain  to  anybody  else,  Stephen?  A.  Yes, 
I complained  to  Dr.  McKay. 

“Q.  Who  is  Dr.  McKay  ? A.  I think  he  is  the  health  doctor 
in  Oshawa. 

“Q.  When  did  you  complain  to  Dr.  McKay?  A.  Well,  I 
just  forget  when  it  was  he  came  down  to  the  Shelter.” 
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In  cross-examination  the  witness  admitted  that  he  made  no 
complaint  so  far  as  the  police  or  the  magistrate  were  concerned  for 
about  three  years.  What  he  said  to  Miss  Henderson  or  to  the 
others  was  excluded  by  the  learned  Judge  and  is  not  disclosed,  the 
objection  .therefore  centreing  upon  the  word  “complaint.” 

The  evidence  of  Dr.  McKay  was  objected  to,  and  the  learned 
trial  Judge,  at  the  close  of  it,  the  doctor  having  stated  that  Lukiw 
came  to  him  on  the  advice  of  the  matron  of  the  institution  at  a 
time  he  could  not  fix,  and  that  the  boy  complained  in  reference  to 
the  accused,  finally  held  that  only  .the  fact  that  the  complaint  was 
made  was  admissible.  Counsel  for  the  accused  argued  before 
us  that  the  evidence  so  given  is  not  admissible,  and  further  that, 
even  if  proper  in  cases  of  rape  and  such  cases,  it  is  not  so  in  cases 
where  the  offence  is  by  and  concerning  only  male  persons. 

I will  consider  the  last  objection  later  and  deal  with  the  first 
on  the  assumption  that  the  same  rule  applies  to  offences  of  both 
characters. 

On  the  first  point  I am  of  opinion  that  if  the  evidence  was  com- 
petent at  all  the  ruling  of  the  learned  Judge  is  too  narrow.  In 
Regina  v.  Lillgman,  [1896]  2 Q.B.  167,  Hawkins,  J.,  after  con- 
sidering the  cases  previously  decided,  and  speaking  for  the  Court, 
says  (p.  171)  : — 

“We  proceed  to  consider  the  second  objection,  which  is,  that 
the  evidence  of  complaint  should  be  limited  to  the  fact  that  a 
complaint  was  made  without  giving  any  of  the  particulars  of  it. 
No  authority  binding  upon  us  was  cited  during  the  argument, 
either  in  support  of  or  against  this  objection.  We  must  therefore 
determine  the  matter  upon  principle.” 

And  at  p.  173 : — 

“When  and  for  what  reason  the  proof  of  the  complaint  was 
first  limited  to  answers  to  such  questions  as  these,  ‘Did  she  make  a 
complaint?  Did  she  mention  a name?’  ‘Whose  name?’  etc.,  I have 
not  been  able  to  discover.” 

And  at  p.  177 : — 

“After  very  careful  consideration  we  have  arrived  at  the  con- 
clusion that  we  are  bound  by  no  authority  to  support  the  existing 
usage  of  limiting  evidence  of  the  complaint  :to  the  bare  fact  that 
a complaint  was  made,  and  that  reason  and  good  sense  are  against 
our  doing  so The  jury,  and  they  only,  are  the  per- 

sons to  be  satisfied  whether  the  woman’s  conduct  was  so  consistent 
or  not.  Without  proof  of  her  condition,  demeanour,  and  verbal 
expressions,  all  of  which  are  of  vital  importance  in  the  considera- 
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tion  of  that  question,  how  is  it  possible  for  them  satisfactorily 
to  determine  it?” 

And  at  p.  179  : — 

“In  the  result,  our  judgment  is  that  the  whole  statement  of  a 
woman  containing  her  alleged  complaint  should,  so  far  as  it  re- 
lates to  the  charge  against  the  accused,  be  submitted  to  the  jury  as 
a part  of  the  case  for  the  prosecution,  and  that  the  evidence  in  this 
case  was,  therefore,  properly  admitted.” 

But  I have  come  to  the  conclusion  that  the  evidence  of  a com- 
plaint to  any  of  the  three  persons  named,  whether  limited  or  giv- 
ing the  whole  statement,  was  not,  under  the  circumstances,  admiss- 
ible as  part  of  the  Crown’s  case  in  chief. 

The  limits  set  to  the  admission  of  a complaint  are  clearly  set 
out  in  Rex  v.  Osborne , [1905]  1 K.B.  551,  558,  561,  in  the  words 
of  Ridley,  J.  - 

“Charges  of  this  kind”  (rape  etc.)  “form  an  exceptional  class, 
and  in  them  such  istatements  ought,  under  proper  safeguards,  to  be 
admitted.  Their  consistency  with  the  story  told  is,  from  the  very 
nature  of  such  cases,  of  special  importance.  Did  the  woman  make 
a complaint  at  once  ? If  so,  that  is  consistent  with  her  story. 
Did  she  not  do  so  ? That  is  inconsistent.  And  in  either  case  the 

matter  is  important  for  the  jury We  are,  at 

the  same  tme,  not  insensible  of  the  great  importance  of  carefully 
observing  the  proper  limits  within  which  such  evidence  should 
be  given.  It  is  only  to  cases  of  this  kind  that  the  authorities  on 
which  our  judgment  rests  apply ; and  our  judgment  also  is  to  them 
restricted.  It  applies  only  where  there  is  a complaint  not  elicited 
by  questions  of  a leading  and  inducing  or  intimidating  character, 
and  only  when  it  is  made  at  the  first  opportunity  after  the  offence 
which  reasonably  offers  itself.  Within  such  bounds,  we  think  the 
evidence  should  be  put  before  the  jury,  the  judge  being  careful  to 
inform  the  jury  that  the  statement  is  not  evidence  of  the  facts  com- 
plained of.  and  must  not  be  regarded  by  them,  if  believed,  as  other 
than  corroborative  of  the  complainant’s  credibility.” 

This  case  has  been  followed  in  Canada  in  Rex  v.  Bowes  (1909), 
20  O.L.R.  Ill;  Shorten  v.  The  King  (1918),  57  Can.  S.C.R,  118; 
Rex  v.  Gordon  (1923),  54  O.L.R.  355. 

A complaint  therefore  is  admissible  only  where  it  is  made  im- 
mediately after  the  offence  or  at  the  first  convenient  or  reasonable 
opportunity  thereafter.  Here  the  complaint  was  not  made  for 
fully  a month  after  the  offence  is  said  to  have  been  committed. 
Whether  or  not  the  wife  of  the  accused  and  the  young  lady  who 
was  with  her  in  the  automobile  when  they  all  stopped  at  the  hotel, 
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were  persons  with  whom  the  boy  might  reasonably  be  expected  to 
have  at  once  communicated;,  disclosing  the  fact  that  such  offence 
had  been  committed  by  the  husband,  may  be  doubtful.  But,  as 
he  returned  to  the  Children’s  Aid  Shelter  the  same  day,  a com- 
plaint a month  afterwards  is  clearly  inadmissible,  being  open  to 
all  the  objections  that  have  from  time  to  time  been  stated  against 
admitting  a complaint  where  opportunity  and  time  have  been 
given  to  devise  and  set  forth  an  untrue  accusation.  The  rule  and 
its  reasons  are  very  convincingly  set  out  in  Hale’s  Pleas  of  the 
Crown,  vol.  1,  p.  633,  where,  after  insisting  on  immediate  outcry 
and  complaint,  it  is  said : — • 

“But  ....  if  she  concealed  the  injury  for  any  considerable 
time  after  she  had  opportunity  to  complain  . . . and  she  made 

no  outcry  when  the  fact  was  supposed  to  be  done,  when  and  where 
it  is  probable  she  might  be  heard  by  others;  these  and  the  like 
circumstances  carry  a strong  presumption  that  her  testimony  is 
false  or  feigned.” 

This  rule  is  adopted  in  the  Osborne  case,  already  cited,  as  well 
as  in  Regina  v.  Lillyman  (supra),  and  its  enforcement  and  the 
reasons  therefor  are  illustrated  by  the  following  cases:  Rex  v. 
Ingrey  (1900),  64  J.P.  106,  where  Lord  Russell,  L.C.J.,  thought 
that  letters  containing  particulars  of  the  act  by  way  of  complaint 
and  accusation  should  not  be  pressed  or  put  in  by  the  prosecution. 
This  was  followed  by  Wright,  J.,  in  Anon.  (1900),  44  Sol.  J.,  603, 
for  the  reason  that  “the  writing  of  a letter  must  be  a deliberate 
and  considered  act,  and  this  element  of  deliberation  alone  ought  to 
be  sufficient  to  exclude  the  letter.  Where  no  complaint  is  made  im- 
mediately after  the  assault  ....  the  writing  of  a letter  con- 
taining a detailed  account  of  the  alleged  crime  will  probably  seem 
to  most  persons  more  consistent  with  an  imaginary  assault  or  a 
fabricated  charge  than  with  a true  story.” 

Sir  Lewis  Dibdin,  Dean  of  Arches,  in  Chesney  v.  Newsholme, 
[1908]  P.  301,  held  that  a full  and  detailed  complaint  by  a boy  to 
his  mother,  24  hours  after  the  alleged  assault,  after  the  boy  had 
been  mixing  all  day  with  his  school-fellows,  was  inadmissible. 

The  Crown  must  or  ought  to  have  known  about  the  complaint 
and  the  time  at  which  it  was  made  and  that  the  period  that  had 
elapsed  precluded  its  being  evidence  admissible  to  prove  confirma- 
tion of  the  boy’s  testimony,  and  the  learned  Judge  had  before  him 
the  'boy’s  own  evidence  that  no  complaint  was  made  till  a mouth 
afterwards.  As  the  complaint  thus  made  was  neither  immediately 
nor  at  the  earliest  convenient  opportunity,  it  could  not  be  con- 
firmatory of  the  boy’s  evidence  in  the  sense  already  indicated,  and 
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it  was  the  duty  of  the  learned  Judge  to  have  ruled  it  out.  The 
questions  objected  to  should  not,  in  fact,  have  been  put  in  chief, 
either  to  the  boy  or  to  Dr.  McKay,  or  to  Ingham. 

I think  the  argument  is  well-founded  that,  had  it  not  been  for 
the  evidence  thus  admitted,  the  Judge  might  have  felt  bound  to 
give  the  accused  the  benefit  of  reasonable  doubt.  The  circum- 
stances surrounding  the  commission  of  the  crime  alleged  were  some- 
what unusual.  The  boy  had  been  sent  to  the  Oshawa  Shelter, 
after  a conviction  for  theft.  When  placed  out  on  farms  he  had 
run  away  three  times,  finally  returning  to  the  Shelter.  The  boy 
testified  on  cross-examination  that  the  act  was  done  in  a place 
that  was  public,  where  any  one  could  see  him,  in  a shed  at  the 
hotel,  an  open  driving-shed,  facing  the  street  and  in  a public  yard, 
and  that  any  one  coming  into  the  yard  could  have  seen  him  where 
he  was.  This  he  somewhat  qualifies  in  re-examination  by  saying 
that  people  could  not  see  him.  'He  made  no  outcry.  These  ad- 
missions, if  not  in  themselves  rendering  the  case  extremely  doubt- 
ful, would  make  it  natural  for  the  trial  Judge  to  look  elsewhere 
for  aid  in  arriving  at  a proper  conclusion.  “The  question  is, 
who  is  to  be  believed,"  as  the  learned  trial  Judge  says.  In  deal- 
ing with  this,  the  test  he  adopted  is  plainly  indicated : “I  think  it  is 
very  significant  that  the  boy  reported  this  matter  to  the  matron. 
Miss  Henderson,  shortly  afterwards."  He  then  notes  the  absence 
of  Miss  Henderson,  and  in  reference  to  the  two  other  complaints 
he  says  that  they  shew  that  there  was  a complaint  made  by  the 
boy  about  Elliott  to  McKay  and  Ingham,  and  that  in  this  matter 
these  corroborated  his  evidence,  and  proved  “that  he  did  that 
natural  thing  which  would  be  expected  of  any  boy,  to  go  to  the 
only  guardian  he  had." 

These  matters,  I should  think  it  clear,  swayed  the  mind  and 
entered  into  the  decision  of  the  learned  Judge;  and,  as  his  judg- 
ment is  based  to  that  extent  upon  the  proof  of  these  complaints 
being  made,  it  rests'  upon  a.  foundation  vitiated  in  part  and  so 
cannot  stand. 

The  charge  against  the  accused,  considering  his  position  and 
age,  is  a very  serious  one,  and  it  is  essential  in  all  cases,  and  not 
less  so  in  a case  of  this  nature,  that  no  evidence  wrongly  admitted 
shall  cause  prejudice  to  the  accused. 

It  was  argued  that  the  evidence  was  consistent  with  consent  on 
the  part  of  the  boy  and  that  he  was  a party  to  the  crime,  and  so  an 
accomplice,  and  that  there  was  no  corroboration  of  his  story.  But 
consent  or  non-consent  makes  no  difference  so  far  as  the  accused 
is  concerned,  in  offences  under  secs.  202  and  203. 
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There  remains  the  question  raised  on  the  argument,  whether 
the  rule  as  to  complaints  is  confined  to  offences  against  women. 
Hall,  Recorder,  in  Regina  v.  Folley  (1896),  60  J.P.  569,  held  the 
rule  applicable  in  all  criminal  cases  and  applied  it  to  a charge 
of  felonious  wounding  with  intent  to  do  grievous  bodily  harm. 
Archbold,  26th  ed.  (1922),  p.  372,  says  it  is  very  doubtful  if  this 
view  can  be  sustained,  so  as  to  admit  the  particulars  of  the  com- 
plaint. 

In  Rex  v.  Osborne  (supra),  a case  of  indecent  assault  upon  a 
girl  under  the  age  of  13,  the  Court  in  admitting  the  complaint 
said  ([1905]  1 K.B.  at  pp.  558,  559)  : — 

“In  all  ordinary  cases,  indeed,  the  principle  must  be  observed 
which  rejects  statements  made  by  any  one  in  the  prisoner’s  absence. 
Charges  of  this  kind  form  an  exceptional  class,  and  in  them  such 
statements  ought,  under  proper  safeguards,  to  be  admitted.  . 
The  hue  and  cry  was  the  phrase  used  generally  for  the  pursuit  of  a 
felon ; but  we  have  not  found  any  other  case  than  rape  in  which  it 
was  for  the  prosecution  to  shew  that  they  had  raised  it,  or  in  which 
it  was  a defence  to  shew  that  it  had  not  been  raised.” 

On  this,  Taylor,  11th  ed.  (1920),  p.  401,  says  that  admissibility 
of  complaints  is  confined  to  cases  of  outrage  committed  upon 
women  and  girls.  See  also,  to  the  same  effect,  Phipson,  6th  ed. 
(1921),  p.  114;  Roscoe’s  Crminal  Evidence,  14th  ed.  (1921), 

p.  28. 

As  against  this  restriction,  it  has  been  recently  held  in  the 
Court  of  Criminal  Appeal  in  England,  by  Hewart,  L.C.J.,  Greer 
and  Acton,  JJ.,  in  Rex  v.  Cumelleri , [1922]  2 K.B.  122,  that 
there  is  no  authority  in  England  which  decides  that  the  mere 
fact  that  the  complainant  is  a male  person  renders  the  complaint 
or  particulars  of  the  complaint  inadmissible,  and  that  such  a com- 
plaint was  rightly  admitted  in  a prosecution  for  committing  an 
act  of  indecency  with  a boy  aged  15.  In  Rex  v.  Christie , [1914] 
A.C.  545,  the  House  of  Lords  had  expressly  refrained  from  decid- 
ing the  point  because,  as  Lord  Moulton  said  (p.  558),  it  raised 
very  difficult  questions  which  would  be  better  decided  in  some  case 
where  the  admission  of  the  evidence  turned  directly  upon  the  point. 

In  this  connection  it  is  interesting  to  note  that  in  HopJcinson 
v.  Perdue  (1904),  8 O.L.R.  228,  Meredith,  C.J.,  Street  and  Anglin, 
JJ.,  held  that  complaints  by  a wife  to  her  husband,  on  his  return 
from  work  a few  hours  later,  were  admissible  in  a civil  action  for 
damages  by  the  husband  and  wife  for  assault  alleged  to  have 
been  committed  on  the  wife  under  circumstances  which  made  them 
a criminal  offence  of  attempt  to  commit  rape  or  an  indecent  assault. 
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Beck,  J.A.,  in  Rex  v.  Christenson,  [1923]  2 D.L.R.  397,  at  pp.  387, 
388,  discusses  this  point,  and  his  opinion  is  that  the  evidence  in 
question  should  be  admitted  in  a case  of  any  personal  injury 
committed  by  one  person  upon  another.  But  it  is  not  in  my 
judgment  necessary  to  come  to  a definite  decision  on  this  ques- 
tion, for  if  this  case  is  not  one  in  which  the  complaint  is,  in 
certain  circumstances,  admissible,  it  then  falls  within  the  rule 
which  is  stated  by  Ridley,  J.,  already  quoted  from  the  Osborne 
case,  that  in  ordinary  cases  statements  made  in  the  prisoner’s 
absence  must  be  rejected. 

On  the  whole,  considering  the  seriousness  of  the  offence  and 
the  necessity  of  confining  the  prosecution  to  evidence  which  is 
clearly  unobjectionable  in  a case  of  this  kind,  I think  the  con- 
viction should  be  quashed,  leaving  the  Crown  to  take  such  action 
as  it  may  be  advised. 

Since  writing  the  above  I have  had  the  advantage  of  seeing  my 
brother  Magee’s  judgment.  I do  not  know  why  the  prosecution 
was  delayed  so  long,  no  doubt  because  of  non-disclosure  to  the 
Crown  authorities.  But,  if  the  question  arose,  it  seems  entirely 
irrelevant  that  the  boy  had  made  at  an  earlier  date  a statement,  in 
the  absence  of  the  accused,  to  other  persons.  That  statement  was 
put  forward  in  chief  before  any  question  of  delay  arose  and  only 
for  the  purpose  of  establishing  consistency  in  the  boy’s  account, 
as  a proper  and  speedy  “complaint”  is  admissible  to  do.  It  is 
so  treated  by  the  trial  Judge. 

The  object  which  my  brother  puts  forward  as  that  which  was 
to  be  served,  namely,  to  remove  the  inference,  due  to  the  lapse  of 
time,  that  the  accusation  was  a recent  contrivance,  seems  to  me 
hardly  distinguishable  from  proof  of  the  truth  of  the  boy’s  story. 

The  fallacy,  if  I may  respectfully  say  so,  which  seems  to  rest 
in  my  brother’s  judgment  is  that  it  makes  use  of  the  obvious  delay 
to  admit  evidence  that  by  reason  of  that  very  delay  had  become 
inadmissible. 

Mulock,  C.  J.  0.,  and  Grant,  J.  A.,  agreed  with  Hodgins, 
J.  A. 

Magee,  J.  A. : — In  this  case  the  alleged  offence  is  said  to  have 
been  committed  by  the  appellant  on  the  24th  May,  1924,  three 
and  one-half  years  before  the  trial.  The  information  which  result- 
ed in  his  arrest  and  trial  was  sworn  on  the  7th  April,  1927.  It 
was  not  sworn  to  by  the  boy  with  whom  the  offence  was  said  to 
have  been  committed.  That  information,  with  the  depositions 
taken  on  the  preliminary  examination,  was  before  the  learned  trial 
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App.  Div.  Judge.  The  long  interval  between  the  offence  and  the  prosecution 
2928.  was  therefore  necessarily  present  to  his  mind.  It  would  not  be 

known  to  a jury  until  brought  out  by  evidence,  which  would 

generally  be  by  the  defence,  as  it  was  on  cross-examination  in  this 
Elliott,  case. 

Magee,  J.A.  The  offence  alleged  under  the  Criminal  Code,  sec.  202,  does 
not  necessarily  involve  assault,  nor  does  that  of  an  attempt,  of 
which  he  was  convicted  under  sec.  203,  and  therefore  sec.  294, 
which  refers  only  to  a charge  of  assault,  does  not  apply  to  make 
consent  of  a young  person  under  the  age  of  14  years  immaterial. 

The  lapse  of  time  naturally  called  for  explanation;  and  the 
counsel  for  the  prosecution,  therefore,  in  his  examination  in  chief, 
asked  the  boy  who  had  deposed  to  the  offence  whether  he  had 
made  any  complaint,  and  to  whom,  and  the  boy  was  allowed  to  state 
that  he  had  complained  of  the  appellant  about  a month  after  the 
offence  and  to  three  different  persons,  the  matron,  the  physician, 
and  a friend  of  the  matron,  at  the  Shelter  of  which  the  boy  was 
an  inmate  and  of  which  the  accused  was  superintendent,  and  two 
of  those  persons  were  called  and  allowed  to  state  that  the  boy  had 
complained  of  the  appellant,  but  neither  they  nor  the  boy  were 
allowed  to  state  the  particulars  or  nature  of  the  complaint.  Counsel 
for  the  defence  objected  to  any  evidence  being  given  of  the  fact  of 
any  complaint  or  statement  by  the  boy  to  others,  and  now  makes 
its  reception  one  of  his  grounds  of  appeal. 

In  my  view,  the  evidence  was  properly  admitted.  Its  pro- 
priety does  not  depend  upon  quite  the  same  principle  as  that  whicl^. 
applies  to  proof  of  prompt  complaint  in  cases  of  rape  or  assaults 
upon  females  in  which,  where  not  part  of  the  res  gestoe,  it  is 
shewn  in  order  to  remove  the  implication  of  consent  which  would 
naturally  be  present  to  the  minds  of  the  jury  from  the  absence 
of  complaint,  and  which  would  be  inconsistent  with  the  crime 
involving  assault.  Here  no  question  of  consent  arises.  The 
offence  charged  and  that  found  might  be  committed  consent  or 
no  consent.  There  is  no  allegation  of  assault  even  implied  in  the 
charge,  and  the  boy  does  not  say  he  did  not  consent  or  that'  it 
was  against  his  will,  and  it  might  perhaps  be  difficult  to  say  from 
his  actual  evidence  that  he  was  assaulted.  But  in  cases  of  assaults 
upon  females  the  prosecution  is  allowed  to  anticipate  the  doubt 
which  must  arise  in  the  jurors’  minds  and  to  answer  it  in  advance 
by  shewing  that  there  is  no  ground  for  it. 

The  evidence  here  objected  to  was  not  offered  as  any  additional 
proof  of  the  commission  of  the  offence  or  of  the  truth  of  thfe  boy’s 
story,  but  to  remove  the  inference,  which  the  obvious  lapse  of  time 
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would  create,  that  it  was  a story  told  for  the  first  time  in  court  App.  Div. 
and  was  a recent  contrivance.  The  question  naturally  occurs,  1928. 
“How  does  it  come  that  you  are  now  telling  this  for  the  first  time  ?” 

And  it  is  to  me  difficult  to  see  upon  what  principle  the  answer 

should  not  be  allowed — “This  is  not  the  first  time,  for  I told  of  E!lliott- 

it  three  years  ago  to  A.  and  to  B.  and  to  C.”  This  answer  is  just  Magee,  J.A. 

as  pertinent  and  as  proper  for  the  jury  to  have  before  them  as  if 

the  witness  were  to  say  he  had  not  spoken  of  it  because  he  was 

threatened.  This  boy  does  say  he  had  feared  and  also  that  he  had 

been  told  by  the  accused  not  to  tell. 

The  admissibility  of  the  fact  of  former  consistent  statements 
is  very  fully  discussed  in  Wigmore  on  Evidence,  Canadian  ed. 

(1905),  ch.  36.  I may  refer  to  secs.  1122,  1129,  1132,  1134.  In 
sec.  1142  it  is  said : “Statements  made  by  the  owner  or  possessor 
of  goods  after  an  alleged  robbery  or  larceny  of  them  may  be 
affected  by  several  principles:  (1)  The  failure  of  the  person  to 
make  complaint  would  be  conduct  indicating  a non-belief  in  the 
genuine  occurrence  of  the  injury  charged,  and  would  seem  to  be 
clearly  admissible  against  him.  . . . Accordingly,  to  repel  in 

advance  this  inference,  it  would  be  proper  to  shew  for  the  prosecu- 
tion, as  in  a charge  of  rape,  that  the  person  was  not  silent  but 
did  in  fact  complain  with  reasonable  promptness.  Upon  this 
principle,  however,  as  in  the  case  of  rape,  only  the  fact  of  the  com- 
plaint, and  not  the  details  of  the  statement,  would  be  admissible. 

Such  seems  to  be  the  English  practice.”  The  section  goes  on  to 
deal  with  another  theory  for  shewing  prior  consistent  statements  in 
such  cases,  which  would  admit  not  only  the  fact  but  the  particulars 
of  prior  statements. 

Hero,  unless  this  evidence  be  admitted,  the  witness  isi,  on  the 
very  face  of  the  evidence  and  the  Court  records,  impeached  before 
the  Court  by  the  delay;  and,. if  the  facts  could  reinstate  the  witness, 
the  Court  should  have  them  before  the  time  arrived  for  argument 
that  they  did  not  exist.  The  evidence  merely  went  to  rebut  what 
otherwise  appeared  as  the  fact,  that  the  statement  was  made  for 
the  first  time.  As  put  in  State  v.  Parish  (1878),  79  N.C.  610, 

614,  the  witness  is  supported  not  by  putting  a prop  under  him,  but 
by  removing  a burden  from  him.  In  that  case  it  is  pointed  out 
that  the  evidence  of  previous  consistent  statements  must  not  be 
considered  as  evidence  of  .the  truth  of  the  facts  stated. 

As  the  evidence  objected  to  was  given  on  examination  in  chief, 

I do  not  rely  on  the  subsequent  fact  that  the  cross-examination  of 
the  boy  referred  to  the  delay  or  that  the  appellant  in  his  evidence 
stated  that  he  knew  no  reason  for  the  boy  accusing  him,  but  sag- 
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gested  a “frame  up”  by  others.  These  facts  would,  in  my  view, 
clearly  have  justified  the  evidence  of  earlier  statements  at  a later- 
stage,  but  that  is  not  the  situation. 

The  appellant  also  objects  that  the  boy  was  an  accomplice  and 
that  his  evidence  was  not  corroborated.  The  learned  trial  Judge 
does  happen  to  say  that  the  fact  of  the  boy’s  earlier  complaints 
corroborates  his  story  and  shews  that  he  did  the  natural  thing  which 
would  be  expected  of  any  boy,  (to  go  to  the  only  guardian  he  had 
at  the  time.  As  I have  said,  it  is  not  substantive  evidence  of  the 
truth  of  the  statements,  but  in  that  use  of  ,the  word  “corroborate” 
the  learned  trial  Judge  is  only  following  Lord  Chief  Baron  Kelynge 
in  Lutterell  v.  Reynett  (1670),  1 Mod.  282,  and  the  learned  author 
of  Wigmore  on  Evidence  in  sec.  1132. 

The  objection  that  the  boy  was  an  accomplice  was  before  the 
learned  Judge,  and  he  was  as  much  entitled  as  a jury  who  had 
been  duly  cautioned  of  the  danger  to  accept  the  evidence  of  the 
boy  though  not  corroborated.  He  thought  he  was  not  an  accom- 
plice. It  is  not  clear  that  the  boy  could  be  said  to  be  an  accom- 
plice; but,  whether  or  not,  I do  not  think  the  conviction  should 
on  that  ground  be  disturbed.  There  are  not  the  same  grounds  for 
setting  it  aside  as  in  Hubin  v.  The  King,  [1927]  S.C.R.  442. 
But,  considering  the  long  delay  and  consequent  unfairness  to  the 
accused,  the  age  of  the  boy,  the  accessibility  though  not  openness 
of  the  place,  and  the  date  a public  holiday,  and  also  the  good 
reputation  of  the  accused,  testified  to  by  several  witnesses,  there 
could,  I think,  be  said  to  be  a reasonable  doubt,  and,  following  the 
decision  in  Rex  v.  Epstein  (1925),  56  O.L.R.  587,  I do  not  dissent 
from  the  conclusion  that  the  conviction  should  be  quashed. 


Ferguson,  J.  A.,  agreed  in  the  result. 

Conviction  quashed. 


[appellate  division] 


1927. 


Robertson  v.  Robinson 


July  6. 


1928. 


Jan.  30. 


Husband  and  Wife — Property  Standing  in  Name  of  Wife — Whether 
Exigible  under  Execution  against  Husband — Transfer  to  Wife  of 
Earnings  of  Husband — Absence  of  Fraudulent  Intent — Family 
Dwelling-house — Carrying  Charges — Expenditure  of  Husband's 
Time  and  Labour  in  Improvements — Insurance  Premiums — Insur- 
ance Act , R.S.O.  19 Uf,  ch.  183,  sec.  171(2) — Household  Chattels 
Purchased  out  of  Husband's  Wages. 


In  an  action  against  a man  and  his  wife,  brought  by  an  execution 
creditor  of  the  man,  for  a declaration  that  certain  property  standing 
in  the  name  of  the  wife  was  exigible  under  the  execution  against 
the  husband:  — 
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Held , reversing  the  judgment  of  the  trial  Judge,  that  the  facts  and 
circumstances  adduced  in  evidence  did  not  warrant  the  inference 
that  the  husband  intended  to  defraud  his  creditors.  Fraudulent 
intent  should  not  be  found  except  upon  substantial  grounds  and  upon 
clear  evidence. 

The  husband,  instead  of  renting  a dwelling-house  for  himself  and  his 
family,  occupied  his  wife’s  house,  and  payments  necessarily  made 
to  carry  the  property,  not  exceeding  the  amount  of  a fair  and  reason- 
able occupation  rent,  were  not  payments  made  with  the  intent  of 
defrauding  the  husband’s  creditors. 

The  expenditure  of  the  husband’s  time  and  labour  in  improving  his 
wife’s  property  was  not  the  same  thing  as  the  transfer  of  property 
within  the  meaning  of  the  Statute  of  Elizabeth. 

The  meaning  of  sec.  171(2)  of  the  Insurance  Act,  R.S.O.  1914,  cli.  183, 
is  not  that  all  moneys  that  a debtor  expends  in  paying  life  insurance 
premiums  are  to  be  deemed  fraudulently  paid  and  are  to  be  charged 
on  the  insurance  moneys — the  payments,  to  come  within  the  enact- 
ment, must  be  found  to  have  been  made  with  a fraudulent  intent. 
Such  household  furniture  as  was  bought  and  paid  for  out  of  the  hus- 
band’s wages,  which  he  regularly  handed  over  to  his  wife,  was 
intended  to  be  the  husband’s  property  purchased  by  the  wife  for  the 
benefit  of  her  husband  and  family,  and  such  furniture  (other  than 
exemptions)  was  available  to  satisfy  the  claims  of  the  husband’s 
creditors,  the  title  not  having  been  transferred  to  the  wife  for  value 
and  by  bill  of  sale  registered  under  the  Bills  of  Sale  and  Chattel 
Mortgage  Act. 

The  plaintiff  an  execution  creditor  of  the  defendant  George 
H.  Robinson,  sued  on  behalf  of  himself  and  all  other  creditors  of 
the  debtor,  and  asked  a declaration  that  the  beneficial  ownership 
in  the  equity  of  redemption  in  certain  lands  on  MacGregor-avenue, 
in  Toronto,  standing  in  the  name  of  the  defendant  Esther  M. 
Robinson,  wife  of  George  H.  Robinson,  belonged  to  the  debtor;  a 
further  declaration  that  the  interest  of  the  defendants  in  the 
chattels  on  the  said  property  was  exigible  in  satisfaction  of  the 
idebts  due  to  the  creditors  of  the  debtor;  and  also  that,  to  the 
extent  of  the  premiums  paid  in  respect  of  certain  policies  of 
insurance  on  the  life  of  George  H.  Robinson,  the  creditors  were 
entitled  to  an  interest  in  the  policies. 

The  action  was  tried  before  Kelly,  J.,  without  a jury,  at  a 
Toronto  sitting. 

J.  P.  MacGregor,  for  the  plaintiff. 

R.  E.  Laidlaw,  for  the  defendant  Esther  M.  Robinson. 

J.  A.  McEvoy,  for  the  defendant  George  H.  Robinson. 

July  6,  1 927 . Kelly,  J. : — In  the  early  part  of  the  year 
1909  George  H.  Robinson  carried  on  business  in  Toronto  as  a 
plumber,  under  the  name  of  Robinson  Bros.  On  the  15th 
November,  1909,  one  Deeth  conveyed  to  Maude  Ashby  Robinson, 
wife  of  Edward  Robinson,  a brother  of  the  defendant  George  II. 
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Robinson,  the  equity  of  redemption  (subject  to  a mortgage  for 
$1,600)  in  premises  referred  to  in  these  proceedings  as  No.  8 
Fisher-avenue,  in  Toronto,  the  grantee  at  the  same  time  giving 
to  Deeth  a further  mortgage  for  $400.  On  the  17th  May,  1910, 
the  defendants  were  married.  In  or  about  that  year  the  defendant 
George  H.  Robinson  became  insolvent,  his  debts  aggregating  a 
sum  in  the  neighbourhood  of  $1:5,000,  including  a judgment  ob- 
tained on  the  3rd  October,  1910,  by  the  King  Radiator  Company 
Ltd.,  for  between  $1,300  and  $1,400,  and  another  judgment  ob- 
tained on  the  28th  December  of  that  year,  by  the  Standard  Sani- 
tary Manufacturing  Company  Ltd.,  for  more  than  $1,200.  Down 
to  the  time  of  the  trial,  nothing  had  been  paid  on  any  of  these 
debts,  and  Robinson  continued  in  a bankrupt  condition.  On  the 
10th  July,  1925,  the  plaintiff  obtained  a judgment  against  George 
H.  Robinson  and  another,  for  $2,000  and  costs,  on  which  judg- 
ment execution  has  been  issued,  but  the  sheriff  has  been  unable 
to  realise  anything  thereon,  all  the  goods  and  chattels  being 
claimed  by  the  defendant  Esther  M.  Robinson. 

On  the  15th  October,  1917,  Mlaude  Ashby  Robinson  conveyed 
the  Fisher-avenue  property  to  the  defendant  Esther  M.  Robinson, 
for  the  expressed  consideration  of  $1,  there  being  at  that  time  a 
mortgage  for  $1,825  registered  against  it.  In  March,  1922, 
Esther  Mj.  Robinson  conveyed  this  Fisher-avenue  property  to  a 
purchaser,  for  the  consideration  of  $5,500.  as  shewn  by  the  regis- 
trar’s abstract — the  above  mortgage  for  $1,825  having  remained 
undischarged  until  that  time — and  the  purchaser  on  the  list 
M‘arch,  1922,  gave  a mortgage  to  the  vendor  Esther  M.  Robinson 
for  $3,500,  which  in  a few  days  thereafter  was  assigned  by  her  to 
a company  for  the  consideration  of  $3,150,  as  shewn  by  the  regis- 
trar’s abstract.  About  the  same  time  the  said  MacGregor-avenue 
property  was  conveyed  to  Esther  M.  Robinson,  who  claims  to  have 
purchased  It  for  $6,200,  subject  to  a mortgage  for  $3,000,  which 
at  the  time  of  the  trial  was  still  in  existence. 

It  is  alleged  by  the  plaintiff  that  Esther  M.  Robinson,  being 
without  separate  estate,  conspired  with  her  husband  'to  place  his 
assets  beyond  the  reach  of  his  creditors,  with  intent  to  defeat, 
hinder,  delay,  and  defraud  them,  and  that  the  Fisher-avenue  pro- 
perty, when  conveyed  to  her,  was  not  her  property  but  was  obtained 
and  held  for  her  husband,  and  that  all  the  property  and  assets  now 
held  or  claimed  by  her  belong  to  him,  having  been  derived  from 
his  earnings.  The  fact  is  that,  except  as  to  the  Fisher-avenue 
property,  to  which  I shall  refer  later  on,  Esther  M.  Robinson  is 
and  has  been  without  separate  means  or  separate  estate,  and  every- 
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thing  which  she  has  obtained,  leaving  out  some  trifling  presents 
from  her  mother  and  perhaps  from  her  brothers,  was  procured 
from  her  husband’s  earnings.  More  than  once  the  husband  has 
sworn  that  she  had  no  means.  True,  at  a later  time,  when  realis- 
ing the  effect  of  this  statement,  he  made  ineffectual  attempts  to 
qualify  it.  Feeble  attempts  were  also  made  to  establish  as  a fact 
that  her  present  holdings  are  due  to  moneys  received  from  her 
mother  and  her  brothers.  Neither  of  the  defendants  was  able  to 
produce  any  record  of  these  alleged  gifts,  or  to  shew  with  any 
degree  of  definiteness  what  they  amounted  to.  The  very  most 
that  can  be  said  of  anything  which  she  thus  received  is  that  occa- 
sionally, at  Christmas-time,  for  instance,  some  small  gift  was  made 
to  her  by  her  mother  or  some  members  of  her  family.  These,  as  a 
whole,  cannot  have  amounted  to  anything  substantial  and  were  not 
a factor  in  making  the  purchase  of  either  the  lands  or  the  chattels 
now  in  issue.  It  is  conceded  by  both  defendants  that  all  the  hus- 
band’s earnings  during  all  these  years  were  turned  over  by  him  to 
her,  except  small  sums  which  he  retained  for  his  personal  expenses. 
Mrs.  Robinson  says  that  the  gifts  which  she  says  she  received  from 
members  of  her  family  and  her  husband’s  wages  were  always  kept 
together;  and  the  significant  circumstance  is  that,  while  she  can 
give  no  satisfactory  account  of  the  gifts  said  to  have  been  so  receiv- 
ed, or  their  amount,  she  professes  that  the  wages  were  just  enough 
to  keep  the  house,  a statement  which  I do  not  accept. 

From  the  time  of  George  IT.  Robinson’s  financial  failure  in 
1910  he  did  not  carry  on  business  for  himself,  and  his  earnings 
as  wages  have  been  his  only  source  of  revenue.  His  wife  had  no 
estate  or  independent  means.  She  claims  to  have  taken  in  money 
from  renting  rooms  while  living  on  the  Fisher-avenue  property, 
and  from  renting  a garage;  but  she  is  unable  to  give  any  definite 
account  of  what  these  alleged  receipts  amounted  to  or  over  what 
period  they  extended,  though  she  did  mention,  with  not  a little 
hesitation,  the  monthly  rent  brought  in  by  the  garage.  Not  hav- 
ing then  any  means  of  her  own,  and  having  regard  to  the  defen- 
dants’ straitened  circumstances  in  the  early  days  at  least  of  their 
occupancy  of  the  Fisher-avenue  property,  the  probability  is  that 
any  such  receipts  from  boarders  went  to  living  expenses.  It 
certainly  was  not  set  aside  and  kept  as  a separate  fund.  As  to  the 
garage,  it  was  built  by  the  husband,  and  she  cannot  make  claim 
on  that  count.  In  1915  George  II.  Robinson  obtained  permanent 
employment  which  he  has  since  retained;  being  now  an  employee 
of  the  Canadian  National  Railways.  In  the  early  days  of  that 
employment  his  earnings,  he  says,  were  about  $4  a day.  In  the 
war-period,  on  the  suggestion  of  his  employers,  he  purchased 
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bonds;  these  he  says  he  afterwards  sold,  using  the  proceeds  to 
purchase  a motor-car,  which  he  sold  after  he  and  his  wife  had 
taken  up  their  residence  upon  the  MacGregor-avenue  property  in 
11922.  Mrs.  Robinson,  giving  her  account  of  the  defendants’ 
financial  doings,  says  she  purchased  the  motor-car  in  1918,  she 
thinks,  for  $1,600  and  sold  it  some  years  later.  Since  1920 
Robinson’s  wages  have  been  $13(0  every  two  weeks.  In  1923  a 
$425  Yietrola  was  purchased  and  is  now  fully  paid  for.  Pur- 
chases of  other  chattels,  such  as  furniture,  were  also  made.  It  is 
now  attempted  to  be  shewn  that  the  motor-car  and  the  Yietrola 
belonged  to  the  wife  notwithstanding  that  in  all  these  years  she 
received  her  husband’s  earnings  and  notwithstanding  the  other 
circumstances,  financial  and  otherwise,  in  which  they  have  lived. 

The  history  they  give  of  the  Fisher-avenue  property  is  sub- 
stantially this:  that  in  1910  or  1911,  the  defendants  being  in 
straitened  circumstances  (it  was  soon  after  their  marriage), 
Maude  Ashby  Robinson  permitted  them  to  live  in  this  house  free 
of  rent,  and  they  continued  so  to  live  in  it  until  1917,  when  she 
conveyed  it  to  Esther  M.  Robinson  as  a gift  and  without  other 
consideration.  The  bona  fides  of  this  transaction  is  questioned, 
as  Maude  Ashby  Robinson  and  her  husband  were  not  possessed  of 
substantial  means.  He  was  a plumber,  whose  earnings  were 
small,  and  he  had  not  continual  employment  until  1916,  when 
he  obtained  employment  with  Bennett  & Wright  Limited,  where 
he  has  been  engaged  ever  since.  Until  the  conveyance  of  1917 
George  H.  Robinson  was  earning  at  least  as  much  as,  if  not  more 
than,  his  brother  Edward.  It  strikes  one  as  unusual  generosity 
that  in  such  conditions  this  property  should  be  turned  over  as  a 
gift.  While  this  story  seems  remarkable,  and  though  I cannot 
accept  the  evidence  of  either  of  the  defendants  in  this  or  in  any 
matter  in  which  it  is  self-serving,  there  is  just  sufficient  corrobora- 
tion from  the  evidence  of  Deeth  and  Maude  Ashby  Robinson  to 
determine  me  that  I should  not  hold  that  the  conveyance  of  the 
equity  in  this  property  was  not  a gift,  though  I have  come  to  this 
conclusion  with  some  hesitancy.  . But,  as  Esther  M.  Robinson  was 
without  means,  and  as  her  husband’s  earnings  were  always  turned 
over  to  her,  I have  no  doubt  that  anything  expended  upon  the 
Fisher-avenue  property  by  the  defendants  or  either  of  them  by 
which  its  value  was  added  to,  such  as  the  building  of  the  garage, 
should  be  regarded,  at  the  time  of  its  sale  in  1922,  as  his  interest 
in  that  property.  To  the  extent  of  such  expenditure  made  in  add- 
ing to  or  improving  that  property  or  in  reduction  of  encumbrances 
thereon,  whatever  part  of  the  proceeds  of  the  sale  thereof  was  used 
in  the  purchase  of  the  MacGregor-avenue  property  should  be 
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regarded  as  belonging  to  the  husband,  and  on  this  latter  property 
he  should  have  a lien  therefor,  subject  to  any  registered  encum- 
brances thereon.  He  is  also  entitled  to  a lien  thereon  (subject  to 
such  encumbrances)  for  any  moneys  derived  from  his  wages  and 
earnings  which  have  gone  into  additions  to  or  improvements  on 
that  property,  or  in  reduction  (if  any)  of  encumbrances  thereon. 

Esther  M.  Robinson  knew  that  her  husband  had  failed  in 
business ; she  knew  that  if  he  had  creditors  the  only  means  he  had 
of  paying  them  was  out  of  his  earnings,  all  of  which  she  received. 
I do  not  accept  her  evidence  that  she  did  not  hear  of  his  1910 
debts  until  comparatively  recently.  On  the  contrary,  she,  as  well 
as  her  husband,  made  every  effort  and  went  to  great  pains  in  her 
evidence  to  explain  or  justify  the  position  they  now  take.  The 
husband  always  was  aware  of  his  debts ; his  wife  also  knew  he  was 
indebted;  and  his  evidence  indicates  not  a mere  inability  but  an 
unwillingness  to  pay  anything  on  the  plaintiff’s  claim.  I am 
convinced  that  since  1920,  and  even  before  that  date — for  he  had 
means  with  which  to  buy  bonds — he  was  able,  had  he  not  been 
unwilling,  to  make  payments  on  his  creditors’  claims,  and  that  he 
has  for  years,  with  the  knowledge  and  approval  of  his  wife,  and 
for  the  purpose  of  defeating,  delaying,  and  hindering  his  creditors, 
deliberately  denuded  himself  of  whatever  would  be  attachable  by 
them.  A deliberate  unwillingness  to  pay  or  contribute  towards 
payment  of  long-standing  debts  is  a factor  in  determining  the 
fraudulent  intent  of  a debtor. 

To  remove  any  possible  doubts,  I summarise  some  of  my  find- 
ings : ( 1 ) Esther  M.  Robinson  never  had  any  independent  means 
or  separate  estate  or  any  property  or  assets  except  the  interest  in 
the  Fisiher-avenue  property  voluntarily  and  without  consideration 
conveyed  to  her  by  Maude  Ashby  Robinson;  (2)  all  of  the  earn- 
ings of  George  H.  Robinson  (except  small  sums  retained  for  his 
personal  expenses  as  above)  were  always  paid  by  him  to  his  wife; 
(3)  it  has  not  been  proven  that  moneys  alleged  to  have  been 
received  by  Esther  M.  Robinson  from  members  of  her  family 
amounted  to  any  substantial  sum,  or  that,  whatever  they  were, 
they  went  into  the  purchase  of  assets  now  claimed  by  her;  (4) 
for  many  years,  purchases  made  of  furniture  and  other  chattels 
were  out  of  the  husband’s  earnings,  which  he  always  turned  over 
to  his  wife.  Goods  and  chattels  so  acquired  belong  to  the 
husband:  Crowe  v.  Adams  (1892),  21  Can.  S.G.R.  342. 

As  to  the  intention  to  be  inferred  from  a debtor  making  a 
disposition  the  necessary  effect  of  which  is  to  defeat,  hinder,  or 
delay  his  creditors,  see  Freeman  v.  Pope  (1870),  L.R.  5 Ch.  538, 
at  p.  540. 
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The  question  of  corroborative  evidence  in  cases  such  as  this 
was  fully  discussed  in  the  reasons  for  judgment  in  Koop  v.  Smith 
(1915),  51  Can.  S.C.R.  554.  If  ever  there  was  a case  of  this 
character  requiring  corroborative  evidence  it  is  this.  It  would 
require  very  strong  and  acceptable  corroborative  evidence  in  sup- 
port of  the  position  taken  by  the  defendants  to  convince  me  that 
theirs  was  not  a scheme  to  prevent  Robinson’s  creditors  from 
realising  upon  their  claims. 

In  respect  of  the  two  insurance  policies  on  George  H.  Robin- 
son’s life,  payable  to  his  wife  (namely,  a policy  in  the  London 
Assurance  Company  dated  the  9th  February,  1912,  and  a policy 
in  the  Great  West  Life  Assurance  Company  dated  the  6th  January, 
1919),  the  facts  as  I find  them  bring  the  case  within  the  authority 
of  Re  New  York  Life  Insurance  Co.  and  Fullerton  (1949),  45 
O.L.R.  244  and  (in  appeal)  606,  entitling  the  creditors  to  receive 
out  of  the  insurance  moneys  the  amount  of  the  premiums  paid 
thereon  with  interest,  and  to  have  a charge  on  the  insurance 
moneys  for  such  premiums  and  interest. 

The  plaintiff  will  have  judgment  in  accordance  with  the  above 
findings  with  costs. 

The  defendants  appealed  and  the  plaintiff  cross-appealed  from 
the  judgment  of  Kelly,  J. 

December  12  and  13,  1927.  The  appeal  and  cross-appeal  were 
heard  by  Magee,  Hodgins,  Masten,  and  Ferguson,  JJ.A. 

McGregor  Young,  K.C.,  for  the  defendants,  argued  that  under 
the  statute  of  13  Eliz.  there  must  be  fraudulent  intent.  It  is 
not  a question  of  preference  merely.  Fraudulent  intent  is  the  only 
ground  on  which  the  plaintiff  can  succeed.  In  the  circumstances 
of  this  case,  where  the  defendant  assigned  all  his  future  earnings 
to  his  wife  to  support  his  family,  the  learned  trial  Judge  erred  in 
assuming  that  there  was  a fraudulent  intent.  The  statute  does 
not  affect  an  assignment  of  future  earnings,  because  they  are 
not  exigible  under  execution ; nor  does  it  apply  to  improvements 
made  upon  the  wife's  property  or  furniture  bought  by  her,  all 
of  which  are  exempt  from  execution.  The  property  transferred 
must  be  available  upon  execution.  Reference  to  Dancey  v.  Brown 
(1914),  31  O.L.R.  152;  Blakely  v.  Gould  (1897),  24  A.R.  153, 
at  p.  155.  27  Can.  S.C.R.  682;  jack  v.  Kearney  (1912),  10  D.L.R. 
48,  at  p.  72;  Ex  p.  Mercer  (1886),  17  Q.B.D.  290  ; Bank  of  Mont - 
r-fd  Stm'  (1918),  44  O.L.R.  79;  Assignments  and  Preferences 
Act,  R.S.O.  1914,  ch.  134,  sec.  13;  Wages  Act,  R.S.O.  1914,  ch. 
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143,  and  amending  statutes  (1920)  10  & 11  Oeo.  Y.  ch.  42,  sec.  2, 
and  (1925)  15  G-eo.  Y.  ch.  42/,  sec.  2. 

J.  P.  MacGregor,  for  the  plaintiff,  submitted  that  when  the 
donee  is  the  donor’s  wife  an  intent  to  defraud  need  not  be  proved. 
Being  insolvent,  the  husband  had  no  capacity  to  make  a volun- 
tary gift  of  his  wages.  Under  the  Married  Women’s  Property 
Act,  R.S.O.  1914,  ch.  149,  sec.  6,  subsec.  5,  a wife  cannot  acquire 
chattel  property  from  her  husband  so  as  to  make  it  exempt  from 
execution  by  the  creditors  of  the  husband.  Also  by  sec.  15,  subsec. 
2,  of  the  same  Act,  if  there  be  a fraudulent  gift  by  the  husband  to 
the  wife,  the  subject  of  the  gift  may  be  followed  by  the  husband’s 
creditors  without  shewing  intent  or  knowledge  on  the  part  of  the 
wife.  The  wife  became  a trustee  for  the  husband,  and  to  the 
extent  that  the  money  was  spent  on  improvements  to  the  house 
and  furniture  in  the  wife’s  name,  he  had  a lien  on  her  property 
and  therefore  it  was  available  to  the  creditors:  Twyne’s  Case 
(1601),  1 Sm.  L.'C.  (12th  ed.)  1,  at  p.  11.  The  fact  that  the 
husband  denuded  himself  of  all  his  assets  was  sufficient  to  enable 
the  trial  Judge  to  draw  the  inference  that  it  was  in  fraud  of  his 
creditors.  The  policy  of  insurance  which  was  payable  to  the 
husband’s  estate,  and  was  in  1912  transferred  to  the  wife,  should 
be  charged  with  the  payments  of  premiums  made  by  the  husband. 
Reference  to  Re  Neiv  York  Life  Insurance  Co.  and  Fullerton, 
45  O.L.R.  606;  Doty  v.  Murks  (1923),  55  O.L.R.  147,  at  p.  154; 
McGuire  v.  Ottawa  Wine  Vaults  Co.  (1913),  48  Gan.  S.C.R.  44. 
The  husband,  on  his  own  statement,  made  over  his  wages  to  his 
wife  to  “handle”  for  him;  he  did  not  make  a gift,  but  simply 
entrusted  the  moneys  to  his  wife  to  be  disbursed  for  him.  Refer- 
ence to  Parker’s  Frauds  on  Creditors  (1903),  pp.  22,  24,  29,  and 
36;  May’s  Fraudulent  and  Voluntary  Conveyances,  3rd  ed.,  pp.  16, 
19,  355,  357 ; Eversley  on  Domestic  Relations,  3rd  ed.,  pp.  309, 
331,  and  332;  Thompson  v.  Doyle  (1896),  16  O.L.T.  Occ.N.  286; 
Rice  v.  Rice  (1899),  31  O.R.  519,  27  A.R.  121;  Hopkinson  v. 
Westerman  (1919),  45  O.L.R.  20'8 ; Birkett  v.  Birkett  (1908), 
24  Times  L.R.  284,  285;  In  re  Ridler  (1882),  22  Ch.  D.  74,  at 
p.  80;  Collard  v.  Bennett  (1881),  28  Gr.  556 ; Davidson  v.  McGuire 
(1882),  7 A.R.  98;  Montgomery  v.  Blows,  [1916]  1 K.B.  899,  at 
p.  903;  Logan  v.  Logan  (1920),  57  Sc. L.R.  466;  Cochrane  v. 
Moore  (1890),  6 Times  L.R.  296,  25  Q.B.D.  57;  Valier  v.  Wright 
and  Bull  Ltd.  (1917),  33  Times  L.R.  366;  Am.  and  Eng.  Encyc. 
of  Law,  2nd  ed.,  vol.  14,  pp.  223,  246;  Reid  v.  Morwick  (1918), 
42  O.L.R.  224,  at  p.  236;  Crowe  v.  Adams,  21  Can.  S.C.R.  342, 
at  p.  345. 
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January  30,  1928.  The  judgment  of  the  Court  was  read  by 
Ferguson,  J.  A. The  defendants  are  husband  and  wife.  In 
this  action  the  plaintiff  sought  to  have  it  declared :: — 

1.  That  certain  lands  on  McGregor-avenue,  in  the  city  of 
Toronto,  standing  in  the  name  of  the  defendant  wife,  were  the 
property  of  her  husband  and  exigible  to  satisfy  the  claims  of  the 
plaintiff  and  the  other  creditors  of  her  husband. 

2.  That  the  household  furniture  and  other  chattels  in  the 
residence  of  the  defendants  are  the  property  of  the  husband  and 
exigible  in  execution. 

3.  That  three  life  insurance  policies  insuring  the  life  of  the 
husband  to  the  extent  of  $4,000,  and  each  payable  to  the  wife, 
were  assigned  or  effected  and  carried  in  fraud  of  creditor's,  con- 
trary to  the  provisions  of  the  Insurance  Act,  R.S.O.  1914,  ch.  183, 
sec.  171,  subsec.  2. 

The  learned  trial  Judge  held  (and  this  finding  is  attacked 
by  the  respondent)  : (1)  that  the  McG-regor-avenue  house  was 
the  property  of  the  wife,  purchased  with  the  proceeds  of  a sale 
of  a property  on  Fisher-avenue  given  to  the  wife  by  her  sister- 
in-law,  and  consequently  that  the  McGregor-avenue  property  was 
not  exigible  in  execution  to  satisfy  the  claims  of  the  plaintiff. 
(2)  that  the  plaintiff  is  entitled  to  a lien  on  the  Me  Gregor-a  venue 
house  for  the  value  of  labour  that  the  husband  expended  in  improv- 
ing his  wife’s  properties,  also  for  any  moneys  the  wife  had 
expended  from  the  husband’s  wages  in  paying  taxes  or  interest 
or  principal  on  the  mortgages  on  the  Fisher-avenue  and  the 
McGregor-avenue  houses;  (3)  that  the  furniture,  goods  and 
chattels,  in  the  residence  of  the  defendants  are  the  property  of 
the  husband,  other  than  such  as  the  defendants  may,  on  a refer- 
ence directed,  establish  were  purchased  with  moneys  other  than 
the  husband’s  moneys  or  wages;  (4)  that  one  insurance  policy, 
assigned  in  1912  by  the  husband  to  the  wife,  and  at  a time  when 
the  policy  had  no  surrender  value,  was  assigned  in  fraud  of 
creditors  and  was  exigible;  (5)  that  the  proceeds  of  the  other 
two  policies  taken  out  by  the  husband  on  his  life  after  his  marriage 
should  be  charged  with  the  payment  of  the  premiums  and  interest 
thereon,  on  the  basis  that  such  premiums  were  paid  with  intent 
to  defraud  creditors,  within  the  meaning  of  subsec.  2 of  sec.  171 
of  the  Insurance  Act,  ut  supra. 

The  facts  are  carefully  reviewed  in  the  reasons  for  judgment 
of  the  learned  trial  Judge.  The  learned  Judge  based  his  decree 
on  the  inference  that  the  practice,  established  by  the  husband  at 
the  date  of  his  marriage  in  1911  and  continued  since,  of  handing 
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over  his  wages  to  his  wife,  was  established  and  continued  with 
intent  to  transfer  the  title  in  the  wages  to  his  wife  and  with  the 
intent  to  defraud  creditors. 

This  inference  and  finding  of  the  learned  trial  Judge  are 
attacked,  and  it  seems  to  me  that  the  result  of  - the  appeal  turns  on 
what  is  the  proper  inference  to  be  drawn  from  the  facts  establish- 
ed and  which  are  not  in  dispute. 

I have  carefully  considered  the  evidence  in  the  light  of  the 
arguments  of  counsel,  and,  with  deference,  have  reached  the  con- 
clusion that  the  facts  and  circumstances  adduced  in  evidence 
are  not  such  as  to  satisfy  me  or  to  justify  us  in  an  inference  there- 
from and  finding  that  the  husband  intended  to  defraud  his 
creditors. 

To  my  way  of  thinking,  the  circumstances  are  not  such  as 
establish  that  there  existed  in  1911  any  reason  why  the  husband 
and  wife  should  deem  it  either  necessary  or  advisable  to  resort 
to  any  scheme,  artifice,  or  subterfuge  as  a means  of  protecting 
the  husband’s  then  earnings  against  the  claims  of  his  creditors. 
The  evidence  discloses  that  the  husband  was  then  employed  as  a 
journeyman  plumber,  and  was,  when  employed,  earning  only  from 
$3  to  $4  a day.  Such  wages  would  not  be  liable  to  attachment, 
and  they  did  not  amount  to  such  a sum  as  would  make  it  reason- 
able for  the  husband  and  his  wife  to  expect  and  anticipate  that 
they  could  or  would  accumulate  out  of  such  earnings  property  or 
moneys  which  would  if  not  protected  be  exigible.  The  evidence 
establishes  that  the  husband’s  employment  was  intermittent,  and 
that  his  remuneration  therefrom  did  not  increase  for  several  years 
after  the  date  of  his  marriage.  Also  that  no  creditors  were  bother- 
ing him.  There  is  no  evidence  that  when  the  husband  obtained 
permanent  employment  with  a railway  company  and  his  wages 
were  from  time  to  time  increased  until  they  amounted  to  about 
$65  a week  the  defendants  conspired  or  schemed  or  planned  to 
protect  these  increased  earnings  from  the  husband’s  creditors, 
and  my  thought  is  that  the  husband  continued  to  hand  over  his 
wages  with  the  same  purpose  as  he  commenced  to  hand  them  ovei 
to  his  wife,  and  that  such  practice  was  established  and  continued 
in  good  faith  with  the  intent  and  purpose  of  depositing  his  wages 
with  his  wife  as  custodian  thereof  for  himself  and  his  family,  to  be 
used  and  expended  by  her  for  the  husband  in  defraying  his  house- 
hold expenses  or  otherwise  as  the  husband  should  direct,  and  that 
the  husband  in  handing  over  his  wages  to  his  wife  from  week  to 
week  did  not  transfer  or  intend  to  transfer  to  her  the  title  in 
the  said  wages,  but  rather  intended  that  his  wages  should  remain 
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1928.  by  her  for  the  benefit  of  himself  and  his  family. 

Robertson  In  these  circumstances,  I think  our  task  is  to  determine : 
Robinson  ^ Were  the  payments  the  wife  made  from  her  husband’s  wages 
— * ' on  account  of  the  charges  against  the  family  home  made  with 
Ferguson,  intent  to  defraud  the  husband’s  creditors?  (2)  Were  the  payments 
the  wife  made  from  the  wages  of  the  husband  in  satisfaction  of 
premiums  on  the  insurance  policies  made  fraudulently  within 
the  meaning  of  subsec.  2 of  sec.  171  of  the  Insurance  Act? 
(3)  Were  the  purchases  of  furniture  and  other  chattels  made  by 
the  wife  from  the  husband’s  wages  purchases  made  for  herself 
or  for  her  husband,  and  if  for  the  husband  could  he,  without  com- 
plying with  the  requirements  of  the  Bills  of  Sales  and  Chattel 
Mortgage  Act,  vest  the  title  in  the  furniture  in  his  wife  as  against 
his  creditors?  (4)  Must  the  wife’s  property  be  subject  to  a lien 
for  the  value  of  labour  which  the  husband  saw  fit  to  expend 
thereon  ? 

It  seems  to  me  that  the  amount  expended  in  paying  interest, 
taxes,  and  on  account  of  principal  on  the  mortgages  on  the  wife’s 
property  occupied  as  a home  by  the  defendants,  is  an  important 
factor  to  be  considered  in  arriving  at  a conclusion  as  to  the  intent 
and  purpose  with  which  such  payments  were  made.  If  it  appear- 
ed that  the  expenditures  were  substantial  and  calculated  to  enable 
the  wife  or  her  husband  to  accumulate  in  her  name  either  money 
or  property  that  should  reasonably  and  fairly  be  expected  to  have 
been  transferred  to  creditors,  I would  infer  that  the  payments 
were  made  with  an  improper  intent.  But  if  it  appears  that  the 
payments  were  small  and  not  such  as  suggested  an  attempt  or  an 
intent  to  accumulate  property,  but  were  merely  such  as  were  reason- 
ably necessary  in  order  to  protect  the  home  and  enable  the  wife 
and  husband  to  occupy  it,  I would  not  infer  a fraudulent  intent. 
The  evidence  does  not  disclose  that  any  sums  were  paid  on  account 
of  the  mortgages  other  than  interest,  except  perhaps  from  $200 
to  $300  paid  on  account  of  the  second  mortgage  on  the  Fisher- 
avenue  house  during  the  time  that  the  parties  occupied  that  house 
as  a family  residence,  and  I am  unable  to  bring  myself  to  the 
conclusion  or  the  view  that  where  the  husband,  instead  of  occupy- 
ing some  stranger’s  property  and  paying  rent  therefor,  occupies 
and  uses  his  wife’s  property  for  his  family  residence,  we  must  or 
should  hold  that  payments  necessarily  made  to  carry  the  property, 
and  which  do  not  exceed  what  would  be  a fair  and  reasonable 
occupation  rent,  are  or  were  payments  made  with  the  intent  of 
defrauding  the  husband’s  creditors. 
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Fraudulent  intent  is  a serious  allegation,  and  I think  it  should 
not  be  found  unless  on  substantial  grounds  and  on  clear  evidence. 
The  evidence  in  this  case  is  not,  I think,  such  as  to  make  it  clear 
that  these  defendants  acted  with  any  fraudulent  purpose  or  fraudu- 
lent intent.  It  seems  to  me  that  nothing  is  more  natural  than 
that  the  husband,  under  the  circumstances  disclosed  in  evidence, 
should  pay,  or  allow  his  wife  to  pay,  out  of  his  wages,  the  sums 
necessary  to  carry  her  property,  and  that  it  was  also  natural  and 
reasonable  for  the  husband  to  expend  his  time  and  labour,  he  being 
a plumber,  in  improving  the  heating  system  in  the  Fisher-avenue 
house.  The  value  of  the  husband’s  labour  and  services  was  not 
disclosed  in  evidence,  but  it  is  not  suggested  that  they  were  of 
substantial  value,  and  I know  of  no  law  that  prevents  a debtor 
from  expending  his  time  and  labour  on  his  wife’s  property.  The 
expenditure  of  such  time  and  labour  is  not,  I think,  the  same 
thing  as  the  transfer  of  exigible  property  or  of  property  within  the 
meaning  of  13  Eliz. 

If  subsec.  2 of  sec.  171  of  the  Insurance  Act*  means  that  all 
moneys  that  a debtor  expends  in  paying  insurance  premiums  are 
to  be  deemed  fraudulently  paid  and  are  to  be  charged  on  the  insur- 
ance moneys,  the  plaintiff  in  this  action  should  have  a charge 
for  premiums  to  the  extent  allowed  by  the  section.  But  I do  not 
so  read  the  Act.  It  seems  to  me  that  the  meaning  of  this  section 
is  that  the  payments  to  come  within  the  Act  must  be  found  to 
have  been  made  with  a fraudulent  intent.  It  may  be,  and  I 
think  should  be,  assumed  that  the  premiums  on  these  three  small 
policies  on  the  husband’s  life  were  paid  from  the  wages  of  the 
husband.  But  the  policies  are  not  large,  the  premiums  are  small, 
and  there  is  nothing  in  the  nature  of  the  insurance  or  in  the 
circumstances  under  which  they  were  effected  and  carried  that 
leads  me  to  think  that  these  policies  were  effected  or  carried  for 
the  purpose  of  accumulating  property  in  the  name  of  the  wife  and 
of  protecting  the  husband’s  property  and  earnings  from  the  just 
claims  of  his  creditors.  The  first  policy  was  effected  before  the 
marriage  and  was  assigned  to  the  wife  shortly  after  the  marriage. 
It  was  for  $1,000.  At  the  time  of  the  assignment  in  1912  the 
policy  on  its  face  had  no  surrender  value.  Clearly  such  a policy 
was  not,  when  assigned,  property  exigible  in  execution.  I would 
not  say  that  it  is  unreasonable  or  necessarily  fraudulent  for  a mar- 
ried man  to  carry  such  a policy,  nor  would  I without  more  infer 

*171. — (2)  If  the  premiums  on  such  insurance  were  paid  by  tho 
assured  with  intent  to  defraud!  his  creditors  they  shall  be  entitled  to 
receive  out  of  the  insurance  money  an  amount  not  exceeding  tho  pre- 
miums so  paid  and  interest  thereon. 
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that  if  he  continued  to  carry  it  he  did  so  for  the  purpose  or  in 
furtherance  of  an  intent  to  defraud  his  creditors.  The  other  two 
policies  were  effected  after  marriage  and  were  to  my  way  of  think- 
ing just  such  policies  as  a man  in  the  circumstances  in  which  this 
defendant  was  placed  would  be  expected  to  effect  and  carry,  not 
for  the  purpose  of  defeating  creditors,  but  for  the  protection  of 
his  family. 

For  these  reasons,  I am  of  the  opinion  that  it  should  not  be 
inferred  or  found  that  the  premiums  on  the  three  insurance 
policies  in  question  were  paid  with  the  intent  of  defrauding 
creditors. 

That  brings  me  to  the  furniture.  I am  of  the 

opinion  that  such  furniture  as  was  bought  and  .paid  for 
from  the  husband’s  wages  was  intended  to  be  the  husband’s  pro- 
perty purchased  by  the  wife  for  the  benefit  of  the  husband  and  the 
family,  and  that  such  furniture  (other  than  exemptions)  should 
be  declared  to  be  available  to  satisfy  the  claims  of  the  husband’s 
creditors,  unless  it  appears  that  the  title  thereto  was  transferred 
from  the  husband  to  the  wife  for  value  and  in  manner  provided 
by  law,  that  is,  by  bill  of  sale  registered  as  required  by  the  Bills 
of  Sale  and  Chattel  Mortgage  Act.  There  is  no  such  bill  of 
sale;  and,  in  these  circumstances,  I am  of  the  opinion  that  any 
intended  transfer  by  the  husband  to  the  wife  of  the  furniture 
and  other  chattels  purchased  with  his  wages  is  void  as  against 
creditors. 

For  these  reasons  I would  allow  the  appeal  and  direct: — 

1.  That,  if  the  parties  cannot  agree  on  what  furniture  and 

chattels  were  purchased  with  the  husband’s  money,  it  should  be 
referred  to  the  Master  to  ascertain  and  report;  costs  of  the  reference 
to  be  reserved.  ^ 

2.  In  other  respects  I would  direct  that  the  plaintiff’s  action 
be  dismissed. 

3.  I would  direct  that  the  plaintiff’s  cross-appeal  be  dismissed. 

4.  I would  direct  that  the  defendants  have  the  costs  of  the 
appeal  and  cross-appeal,  the  plaintiff  have  the  costs  of  the  action 
down  to  and  including  the  trial  on  the  issues  on  which  he  succeeds, 
and  the  defendants  have  the  costs  of  the  action  on  the  issues  on 
which  they  succeed. 


Appeal  allowed  in  part  and  cross-appeal  dismissed. 
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[in  chambers] 

Royal  Exchange  Assurance  y.  G-rimshaw  Brothers  Ltd. 

Trial — Jury  Notice — Motion  to  Strike  out — Judicature  Act,  R.S.O.  1927, 
ch.  88,  sec.  57(1) — Chancery  or  Common  Law  Action — Negligence 
— Subrogation  of  Insurers  to  Rights  of  Owners  of  Building  Destroy- 
ed by  Fire — Action  by  Insurers — Tort — Assignment  of  Right  of 
Action — Effect  of  Possible  Amendment  Adding  Owners  as  Co- 
plaintiffs. 

The  plaintiffs,  insurance  companies,  had  insured  premises  which  were 
destroyed  by  a fire  which,  as  they  alleged,  arose  from  the  negligence 
of  the  defendants.  Having  paid  the  owners  of  the  premises  the 
amount  of  the  loss,  the  plaintiffs  claimed  to  be  subrogated  to  the 
right  of  the  owners  to  recover  against  the  defendants,  and  also 
alleged  that  they  had  taken  assignments  in  writing  by  way  of  subro- 
gation to  the  right  of  the  owners,  and  they  claimed  in  this  action 
damages  for  the  negligence  of  the  defendants  causing  the  fire:  — 
Held,  that  the  action  was  a simple  common  law  action  in  which  the 
rights  of  the  owners  were  asserted  against  the  alleged  wrongdoers; 
and  a motion  to  strike  out  a jury  notice  given  by  the  defendants, 
upon  the  ground  that  the  action  was  one  which,  before  1873,  was 
exclusively  within  the  jurisdiction  of  the  Court  of  Chancery  (sec. 
57(4)  of  the  Judicature  Act,  R.S.O.  1927,  ch.  88),  was  refused. 

The  right  of  subrogation  being  an  equitable  right,  the  Court  of  Chan- 
cery had  to  be  resorted  where  the  owner  to  whose  rights  the  insur- 
ance company  was  subrogated  refused  to  recognise  his  obligation  to 
permit  his  name  to  be  used  or  to  account  for  the  money  received; 
but  where  the  owner’s  name  is  used  the  owner’s  rights  alone  are 
brought  into  controversy,  and  the  action  for  the  tort  done  is  an 
action  at  law. 

Semble,  the  plaintiffs  could  not  maintain  the  action  as  constituted,  a 
right  of  action  for  a tort  being  incapable  of  assignment.  If  they 
should  be  permitted  to  amend  by  adding  the  owners  as  co-plaintiffs, 
the  action  would  still  be  a common  law  action. 

National  Fire  Insurance  Co.  v.  McLaren  (1886),  12  O.R.  682,  and 
Edwards  & Co.  v.  Motor  Union  Insurance  Co.  Ltd.,  [1922]  2 K.B.  249, 
explained  and  applied. 

Motion  by  the  plaintiffs  to  strike  out  a jury  notice,  upon  the 
ground  that  the  action  is  one  which,  before  the  passing  of  the 
Administration  of  Justice  Act,  1873,  was  exclusively  within  the 
jurisdiction  of  the  Court  of  Chancery:  sec.  57  (4)  of  the  Judi- 
cature Act,  R.S.O.  1927,  ch.  88. 

January  17.  The  motion  was  heard  by  Middleton,  J.A.,  in 
Chambers. 

A.  C.  Heighington,  for  the  plaintiffs. 

T.  N.  Phelan,  K.C.,  for  the  defendants. 


January  31.  Middleton,  J.A. : — The  statement  of  claim  set 
out  that  the  several  plaintiffs  were  insurance  companies  carrying 
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insurance  upon  certain  premises  which  were  destroyed  by  a fire 
which  arose  from  the  negligence  of  the  defendants,  who  improperly 
se,t  it  out  in  immediate  proximity  to  the  premises  destroyed. 

The  plaintiffs  have  paid  the  owners  of  the  dwelling  $3,156, 
and  they  claim  to  be  subrogated  to  the  right  of  the  owners  to 
recover  against  the  defendants  for  their  alleged  negligence,  and  the 
plaintiffs  further  allege  that  they  have  taken  assignments  in  writ- 
ing by  way  of  subrogation  to  the  right  of  the  owners,  and  that  they 
gave  copies  of  such  assignments  to  the  defendants  before  action. 

The  theory  upon  which  the  motion  is  based  is  that  the  plain- 
tiffs, claiming  to  be  subrogated  to  the  rights  of  the  owners  of  the 
destroyed  property,  could  have  obtained  their  remedy  before  1873 
in  the  Court  of  Chancery  only,  and  reliance  for  this  proposition  is 
based  upon  what  is  said  by  the  late  Chancellor,  Sir  John  Boyd, 
in  National  Fire  Insurance  Co.  v.  McLaren  (1886),  12  O.R.  682, 
the  particular  passage  quoted  being  (p.  687)  : — 

“The  doctrine  of  subrogation  is  a creature  of  equity  not  found- 
ed on  contract,  but  arising  out  of  the  relations  of  the  parties.  In 
cases  of  insurance  where  a third  party  is  liable  to  make  good  the 
loss,  the  right  of  subrogation  depends  upon  and  is  regulated  by 
th’e  broad  underlying  principle  of  securing  full  indemnity  to  the 
insured,  on  the  one  hand,  and  on  the  other  of  holding  him  account- 
able as  trustee  for  any  advantage  he  may  obtain  over  and  above 
compensation  for  his  loss.  Being  an  equitable  right,  it  partakes 
of  all  the  ordinary  incidents  of  such  rights,  one  of  which  is  that 
in  administering  relief  the  Court  will  regard  not  so  much  the 
form  as  the  substance  of  the  transaction.” 

The  whole  argument,  it  appears  to  me,  proceeds  on  a singular 
misunderstanding  of  the  situation.  The  property  which  is  insur- 
ed is  destroyed,  it  is  said,  as  the  result  of  the  negligence  of'  the 
defendants.  The  insurance  companies  have  no  independent  right 
to  maintain  in  their  own  names,  and  without  reference  to  the 
person  insured,  an  action  for  damage  to  the  thing  insured.  The 
underwriters*  right  must  be  asserted  in  the  name  of  the  person 
insured,  and  if,  for  any  reason,  he  cannot  maintain  an  action, 
neither  can  the  underwriters.  This  was  expressly  affirmed  by  the 
House  of  Lords  in  Simpson  v.  Thomson  (1877),  3 App.  Cas.  279, 
and  this  doctrine  remains  unqualified  and  unchallenged. 

In  the  later  case  of  King  v.  Victoria  Insurance  Co.  Ltd.,  [1896] 
A.C.  250,  it  was  held  that  an  insurance  company  might  maintain 
an  action  in  its  own  name  where  the  right  to  do  so  was  conferred 
by  an  assignment  from  the  owner,  but  this  decision  was  based 
entirely  upon  the  fact  that  the  right  which  it  was  intended  to 
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assert  against  the  defendants  was  a right  based  upon  contract,  and, 
under  the  statute  invoked  in  the  Privy  Council,  this  contractual 
right  was  capable  of  assignment.  Here  any  liability  of  the  defen- 
dants arises  in  tort,  and  so  under  our  law  is  incapable  of  assign- 
ment. This  shews  that  the  plaintiffs  cannot  maintain  the  action 
at  all.  They  may  be  allowed  to  amend  by  adding  the  owners  as 
co-plaintiffs ; but,  no  matter  what  is  done,  the  action  as  against  the 
wrongdoer  must  be  a simple  common  law  action  in  which  the 
rights  of  the  owner  will  be  asserted  against  the  alleged  wrong- 
doer. The  fact  that  the  name  of  the  owner  is  being  used  and  that 
his  rights  are  being  asserted  by  a third  party  is  utterly  irrelevant 
to  the  issue  to  be  tried. 

A late  case  upon  the  doctrine  of  subrogation  is  Edwards  & Go. 
v.  Motor  Union  Insurance  Co.  Ltd.,  [1922]  2 K.B.  249.  The 
principle  is  there  fully  discussed. 

What  is  said  by  the  learned  Chancellor  is  in  no  way  in  conflict 
with  this.  The  right  of  subrogation  is  an  equitable  right,  and 
the  Court  of  Chancery  always  had  to  be  resorted  to  where  the 
owner  to  whose  rights  the  insurance  company  was  subrogated 
refused  to  recognise  his  obligation  to  permit  his  name  to  be  used 
or  to  account  for  the  money  received. 

The  case  from  which  the  quotation  relied  upon  was  made  was 
one  in  which  the  insurance  company  had  paid  the  full  amount 
of  the  policy,  but  this  was  not  nearly  enough  to  satisfy  the  owner’s 
loss.  The  owner  thereupon  sued  the  wrongdoer,  and  recovered  the 
full  amount  of  his  loss.  The  insured  then  sought  in  equity  to 
make  him  account  for  that  which  he  had  received  from  all  sources 
in  excess  of  his  actual  loss.  This  unquestionably  had  to  be  by 
a suit  in  the  Court  of  Chancery. 

In  discussing  the  topic  in  the  Edwards  case  (supra),  Mr.  Jus- 
tice MicCardie,  quoting  from  a well-known  text-writer,  says 
(p.  254) 

“If  the  assured  upon  tender  of  a proper  indemnity  as  to  costs 
refuses  the  use  of  his  name  the  insurer  can  by  proceedings  in 
equity  compel  him  to  give  the  use  of  his  name.” 

As  already  said,  the  name  once  used,  the  owner’s  rights  alone 
are  brought  into  controversy.  The  action  for  the  tort  done  is  an 
action  at  law. 

It  follows  that  the  motion  is  misconceived,  and  should  be  dis- 
missed. Costs  to  the  defendants  in  any  event  of  the  cause. 


Middleton, 

J.A. 

1928. 

Royal 

Exchange 

Assurance 

v. 

Grimshaw 

Brothers 

Err. 


28 


ONTARIO  LAW  REPORTS. 


1928. 
Feb.  2. 


[VOL. 


[ORDE,  J.  A.] 

Re  Township  of  North  Grimsby  and  County  of  Lincoln. 


Schools — City  Collegiate  Institute — “County  Pupils ” — “ Non-resident 
Pupils ” — By-law  of  County  Council — Expense  of  Educating  County 
Pupils — Powers  of  School  Board  and  of  County  Council — Bargain 
as  to  Scale  of  Payment  by  County — Intra  Vires — High  Schools  Act, 
sec.  42(5)  as  Enacted  by  14  Geo.  V.  ch.  82,  sec.  11 — Secs.  2 (m),  11, 
45 — County  Corporation — Name  and  Style  of — Consolidated  Muni- 
cipal Act,  1922,  sec.  9. 

A by-law  passed  by  a county  council  authorising  the  county  corporation 
to  assume  100  per  cent,  of  the  maintenance  charges  and  80  per  cent, 
of  the  capital  expenditure  for  county  pupils  attending  the  collegiate 
institute  of  a city  within  the  county,  commencing  from  the  1st 
January,  1926,  and  authorising  the  execution  of  an  agreement  be- 
tween the  county  corporation  and  the  city  board  of  education  for  the 
purposes  aforesaid,  was  held  to  be  within  the  powers  of  the  county 
council,  as  conferred  by  the  High  Schools  Act,  R.S.O.  1914,  ch.  268, 
sec.  42,  subsec.  5,  as  enacted  in  1924  by  14  Geo.  V.  ch.  82,  sec.  17. 
So  far  as  a city  high  school  or  collegiate  institute  is  concerned,  all 
who  do  not  come  within  the  definition  of  “resident  pupils”  are  “non- 
resident pupils,”  whether  residing  within’ the  county  or  not;  and, 
keeping  this  in  mind,  the  right  of  a city  board  to  bargain  with  the 
county  council  for  a payment  on  a scale  higher  than  80  per  cent, 
in  respect  of  pupils  who  reside  in  the  county,  outside  of  the  city,  and 
of  the  county  council  to  enter  into  such  an  agreement,  is  plain. 

The  respondent  upon  a summary  application  to  quash  a by-law  passed 
by  a city  council  was  styled  in  the  proceedings  “The  Municipal 
Council  of  the  Corporation  of  the  County  of — .”  This  was  amended 
by  striking  out  the  words  “The  Municipal  Council  of:”  see  sec.  9 of 
the  Consolidated  Municipal  Act,  1922. 

Motion  by  the  Municipal  Corporations  of  the  Townships  of 
North  Grimsby,  Clinton,  Caistor,  and  Gainsboro,  all  forming  part 
of  the  County  of  Lincoln,  to  quash  by-law  No.  839,  passed  by  the 
Council  of  the  County  of  Lincoln  on  the  18th  October,  1927,  and 
entitled  “A  by-law  authorising  the  county  to  assume  100  per  cent, 
of  the  maintenance  charges  and  80  per  cent,  of  the  capital  expendi- 
ture for  county  pupils  attending  the  St.  Catharines  Collegiate, 
commencing  from  the  1st  day  of  January,  1926,  and  authorising 
the  execution  of  an  agreement  between  the  county  and  the  St. 
Catharines  Board  of  Education  for  the  above  purposes. 

The  grounds  set  out  in  the  notice  of  motion  were : — 

“(a)  The  said  by-law  number  83>9  is  ultra  vires  the  Council  of 
the  County  of  Lincoln. 

(b)  The  said  by-law  number  839  is  retroactive  and  not  within 
the  powers  of  the  said  council. 

(c)  The  High  Schools  Act,  R.S.O.  1914,  ch.  268,  and  amend- 
ments thereto  (1914-1925  inclusive),  do  not  permit  of  a county 
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council  raising  more  than  80  per  cent,  of  the  cost  of  education  of 
county  pupils  attending  at  a city  high  school,  and  this  by-law 
provides  for  a greater  amount  to  be  raised.” 

December  12,  1927.  The  motion  was  heard  by  Okde,  J.  A.,  in 
the  Weekly  Court,  Toronto. 

The  Hon.  G-.  Lynch-Q  taunt  on,  K.C.,  for  the  applicants. 

A.  Courtney  King  stone,  K.C.,  for  the  Corporation  of  the 
County  of  Lincoln,  respondent. 


1928. 


Re 

Township 
of  North 
Grimsby 
AND 

County  of 
Lincoln. 


February  2,  1928.  Orde>,  J.  A. : — It  was  admitted  upon  the 
argument  that  the  only  question  was  that  of  ultra  vires,  and  the 
objection  as  to  the  retroactive  effect  of  the  by-law  was  not  pressed. 

Mr.  Kingstone  raised  the  preliminary  objection  that  in  the 
notice  of  motion  and  other  material  before  the*  Court  the  respondent 
had  been  styled  “The  Municipal  Council  of  the  Corporation  of 
the  County  of  Lincoln”  instead  of  “The  Corporation  of  the  County 
of  Lincoln”  (see  sec.  '9  of  the  Consolidated  Municipal  Act,  1922). 

The  notice  of  motion  had  been  duly  served  upon  the  clerk  of 
the  county,  and  Mr.  Kingstone  appeared  as  counsel  for  the  corpor- 
ation. The  objection  is  therefore  mainly  one  of  form  and  not 
of  substance,  and  so  it  seems  proper  to  direct,  as  the  order  upon 
this  motion  will  direct,  that  the  style  of  the  respondent  to  these 
proceedings  be  amended  by  striking  out  the  words  “The  Municipal 
Council  of.” 

Much  of  the  difficulty  which  upon  the  argument  appeared  to 
be  raised  by  this  motion  was  due  largely,  I must  admit,  to  my  own 
lack  of  familiarity  with  the  working  of  the  special  provisions  of 
the  High  Schools  Act  as  to  “resident,”  “non-resident”  and  “county” 
pupils,  coupled  with  what  I think  was  some  confusion  on  the  part 
of  counsel  as  to  the  provisions  of  the  Act  really  applicable.  The 
whole  question  turns  upon  a correct  appreciation  of  what  is  meant 
by  “non-resident  pupils.” 

The  St.  Catharines  Collegiate  Institute  is  a high  school  within 
the  meaning  of  the  High  Schools  Act,  and  is  under  the  control  of 
the  Board  of  Education  for  the  City  of  St.  Catharines  (presum- 
ably under  the  provisions  of  the  Boards  of  Education  Act,  R.S.O. 
1914,  ch.  269),  having  jurisdiction  over  the  high  school  district  of 
the  City  of  St.  Catharines. 

Section  48  of  the  High  Schools  Act  declares  who  shall  have 
the  right  to  attend  a high  school.  Resident  pupils  have  the  right 
to  attend  the  high  school  of  the  district  in  which  they  or  their 
parents  or  guardians  reside.  County  pupils  have  the  right  to 
attend  any  high  school  aided  by  the  council  of  the  county  in  which 
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they  or  their  parents  or  guardians  reside.  Non-residents  are  given 
no  rights  at  ail,  but  “may  attend  any  high  school  at  the  discretion 
of  the  board.” 

Primarily,  therefore,  no  pupil  would  have  the  right  to  attend 
the  St.  Catharines  Collegiate  Institute  unless  he  were  a resident 
of  St.  Catharines  within  the  definition  of  a “resident  pupil.”  Any 
other  pupil  desiring  to  attend  could  do  so  only  by  virtue  of  some 
county  aid  or  by  the  leave  of  the  board. 

It  appears  to  be  quite  clear  that  there  is  no  obligation  imposed 
by  the  Act  upon  the  board  of  any,  high  school  in  a city  high  school 
district  to  receive,  or  to  make  any  arrangements  for  receiving,  any 
pupils  whatever  other  than  those  resident  within  the  district,  as 
defined  by  sec.  2 (ra).  Whether  or  not  other  pupils  are  to  be 
admitted  appears  to  rest  solely  with  the  board. 

In  addition  to  the  right  doubtless  vested  in  the  board  of  a 
city  high  school,  by  sec.  43,  to  admit  an  individual  non-resident 
pupil  by  special  arrangement  with  himself  (controlled  possibly 
in  such  case  by  subsec.  2 of  sec.  42  as  to  the  fees  to  be  exacted), 
the  Act  makes  provision  for  two  methods  of  extending  high  school 
privileges  to  non-resident  pupils.  By  sec.  17,  the  board  may 
notify  the  county  clerk  that  the  high  school  is  open  to  county 
pupils  on  the  same  terms  as  high  schools  in  municipalities  not 
separated  from  the  county,  whereupon  the  county  council  is 
given  representation  upon  the  board,  but  the  county  must  in  such 
case,  by  virtue  of  subsec.  1 of  sec.  35,  pay  a sum  equal  to  80 
per  cent,  of  the  cost  of  education  of  county  pupils  at  such  high 
school.  The  amount  so  payable  is  ascertained  in  the  manner 
provided  by  subsec.  5 of  that  section,  and,  as  it  is  calculated  upon 
the  basis  of  the  actual  daily  attendance  of  county  pupils  at  the 
city  high  schools  as  compared  with  the  attendance  of  other  pupils, 
the  amount  which  the  county  is  called  upon  to  contribute  depends 
upon  the  actual  response  in  attendance  by  county  pupils  to  the 
invitation  given  by  the  city  high  school  board. 

But,  while  a city  high  school  board  may,  under  the  provisions 
of  secs.  17  and  35,  by  opening  its  doors  to  county  pupils,  compel 
the  county  to  contribute  80  per  cent,  of  the  cost  of  educating 
each  county  pupil  who  may  see  fit  to  attend,  the  city  board  may 
adopt  another  method,  namely,  that  provided  by  subsec.  5 of 
sec.  42,  as  enacted  in  1924  by  14  Geo.  V.  ch.  82,  sec.  17. 

By  that  subsection  the  council  of  a county  or  of  any  munici- 
pality is  empowered  to  “enter  into  an  agreement  with  the  board 
of  education  or  the  high  school  board  of  any  other  municipality 
for  the  payment  of  the  whole  or  part  of  any  fees  imposed  on  non- 
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resident  pupils  attending  a high  school,  collegiate  institute  or 
technical  school  under  the  control  of  the  board  of  such  munici- 
pality.” It  is  clear  from  the  provisions  of  this  subsection  that  a 
high  school  board  which  does  not  see  lit  to  admit  non-resident 
pupils  upon  the  80  per  cent,  basis,  under  the  provisions  of  secs. 
17  and  35,  may  approach  the  council  of  any  other  municipality 
and  stipulate  for  a higher  contribution  than  80  per  cent. ; and 
that  such  council  may,  if  it  see  lit,  enter  into  an  agreement  with 
the  board  therefor. 

In  the  material  before  me  it  appeared  that  the  Board  of  Edu- 
cation of  St.  Catharines  had  notified  the  corporation  of  the  county 
that  pupils  from  the  county  would  be  admitted  to  the  St.  Cath- 
arines Collegiate  Institute  only  on  payment  of  100  per  cent,  on 
maintenance  account,  and  80  per  cent,  on  capital  account,  of 
the  cost  of  educating  such  pupils,  and  it  was  in  consequence  of 
this  notice  that  the  county  council  ultimately  passed  the  by-law 
in  question,  authorising  the  execution  of  an  agreement  to  make 
the  payments.  During  the  argument  there  was,  I think,  some 
misunderstanding  as  to  the  intention  and  purport  of  this  notice. 
Some  of  the  objections  to  the  validity  of  the  by-law  were  pre- 
dicated upon  the  assumption  or  suggestion  that  the  notice  had  been 
given  under  sec.  17,  and  that,  as  it  sought  to  exact  a larger  con- 
tribution than  the  80  per  cent,  fixed  by  subsec.  1 of  sec.  35,  the 
county  council  had  gone  beyond  its  powers  in  acceding  to  a demand 
for  a larger  payment. 

But,  so  far  as  the  material  before  me  indicates,  the  notice 
was  not  a notice  given  under  sec.  17  at  all,  but  was  in  effect  a 
notice  to  treat  by  way  of  opening  negotiations  for  an  agreement 
under  subsec.  4 of  sec.  42.  It  was  in  fact  a plain  intimation  that 
the  board  did  not  intend  to  accept  county  pupils  upon  the  80  per 
cent,  footing  under  secs.  17  and  35,  but  was  willing,  if  the  county 
council  would  agree  to  it,  to  admit  them  upon  more  stringent 
terms. 

It  was  argued  that,  by  virtue  of  sec.  43,  county  pupils  had  the 
right  to  attend  the  St.  Catharines  'Collegiate  Institute,  but  on 
what  theory  was  not  made  clear.  There  was  no  evidence  adduced 
that  the  St.  Catharines  Collegiate  Institute  was  in  any  way  aided 
by  the  county  council,  and  it  could  only  be  in  that  case  that  county 
pupils  could  acquire  the  right.  I think  there  was  some  mis- 
apprehension as  to  the  effect  of  the  distinction  between  the  three 
classes  of  pupils  defined  by  the  Act,  namely,  “county  pupils,” 
“resident  pupils”  and  “non-resident  pupils,”  and  that  it  was 
supposed  that  they  constituted  three  distinct  classes,  each  of  which 
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excluded  the  other  two.  I know  that  I got  the  impression  that, 
as  applied  to  a city  high  school  district,  for  example,  “resident 
pupils”  meant  those  within  the  district,  “county  pupils”  those 
outside  the  district  but  within  the  county,  and  “non-resident 
pupils”  those  beyond  the  limits  of  the  county.  This,  however, 
is  not  the  effect  of  the  definitions  at  all.  So  far  as  a city  high 
school  is  concerned,  all  who  do  not  come  within  the  definition  of 
“resident  pupils”  are  “non-resident  pupils,”  whether  residing 
within  the  county  or  not.  Once  this  is  understood,  the  right  of 
the  city  board  to  bargain  with  the  county  council  for  a payment 
on  a scale  higher  than  80  per  cent,  in  respect  of  pupils  who 
reside  in  the  county  but  not  in  the  »City  of  St.  Catharines,  and 
of  the  county  council  to  enter  into  such  an  agreement,  is  plain. 

With  one  of  the  affidavits  in  support  of  the  motion  was  pro- 
duced a copy  of  an  agreement  between  the  St.  Catharines  Board 
of  Education  and  the  Municipal  Corporation  of  the  Township  of 
Clinton  as  to  the  admission  of  pupils  from  that  township.  And 
it  was  sworn  that  there  were  similar  agreements  with  other  town- 
ships. Just  what  bearing  the  existence  of  these  agreements  can 
have  upon  the  validity  of  the  by-law  in  question  here  was  not 
made  clear.  I cannot  see  how  they  affect  the  matter.  It  may  be 
that  while  they  are  in  force  pupils  coming  within  their  scope  are 
wholly  or  partially  excluded  from  the  operation  of  the  agree- 
ment authorised  by  the  county  by-law,  but  this  question  is  not 
involved  here,  and  was  not  argued,  and  I can  make  no  ruling 
upon  it.  In  any  case  the  weight  to  be  given  to  the  agreements 
with  the  townships,  if  they  had  any  bearing  at  all,  would  seem 
to  be  a matter  for  determination  by  the  county  council,  when 
considering  whether  or  not  it  would  enter  into  the  agreement 
proposed  by  the  Board  of  Education. 

In  my  judgment,  the  county  council  was  acting  wholly  within 
the  powers  conferred  by  subsec.  5 of  sec.  42  when  it  passed  the 
by-law  in  question,  and  the  motion  to  quash  the  same  must  be 
dismissed  with  costs. 
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[appellate  division] 

Re  Aikins. 

Succession  Duty — Exemptions — Money  Invested  in  Government  Bonds 
— Property  Devised  or  Bequeathed  to  Charitable  Institutions — 
Provincial  Loans  Act,  R.S.O.  191Jf,  ch.  21,  sec.  10 — Succession  Duty 
Act,  R.S.O.  191^,  ch.  24,  sec.  6 — Will  of  Decedent — Distribution  of 
Estate — Determination  of  Amount  of  Duty  Payable — Costs — Sec. 
14(2)  of  Succession  Duty  Act. 

A testator  directed  his  executors  and  trustees  to  pay  out  of  his  resi- 
duary estate  “any  succession  duty  which  may  be  assessable  or 
chargeable  against  my  estate  in  respect  of  or  in  consequence  of  any 
gift,  transfer,  devise,  legacy,  or  bequest  herein  contained  or  made 
by  me  by  deed  or  otherwise  in  my  lifetime.”  Then  followed  specific 
bequests  of  chattels.  The  will  then  gave  the  whole  of  the  residue 
to  the  executors  and  trustees,  upon  trust  to  convert  the  same  into 
money  “unless  herein  otherwise  specially  directed”  and  thereout  to 
pay  his  debts,  funeral  and  testamentary  expenses,  and  “succession 
duties  as  hereinbefore  directed,”  and  “the  legacies,  bequests,  devises, 
and  annuities”  which  followed.  Then  followed  a large  number  of 
pecuniary  legacies  and  annuities,  with  a provision  that  certain 
legatees  were  to  receive  their  shares  of  the  capital  stock  of  a certain 
company  in  part  payment  and  on  account  of  the  pecuniary  legacies. 
The  executors  were  then  directed  to  divide  the  remainder  of  the 
estate  into  four  equal  parts  and  to  pay  one  part  each  to  four  named 
charitable  institutions  in  Ontario.  Part  of  the  estate  consisted  of 
bonds  of  the  Ontario  Government,  the  money  invested  in  which,  by 
sec.  10  of  the  Provincial  Loans  Act,  R.S.O.  1914,  ch.  21,  is  free  from 
succession  duty.  By  sec.  6 of  the  Succession  Duty  Act,  R.S  O.  1914, 
ch.  24,  no  duty  shall  be  leviable  on  property  devised  or  bequeathed 
for  charitable  purposes  to  be  carried  out  in  Ontario: — - 
Held,  that  the  executors  should  distribute  the  assets  of  the  estate  or 
the  proceeds  thereof  in  paying  and  satisfying  all  the  legacies  of  the 
testator  in  such  manner  as  to  give  full  effect  to  the  benefit  of  the 
exemptions  from  succession  duty,  both  of  the  duty-free  bonds  and  of 
the  property  given  to  the  four  charitable  institutions. 

The  contention  of  the  Crown  that  the  part  of  the  estate  which  by  law 
was  already  free  from  succession  duty  should  be  appropriated  to 
payment  of  the  charitable  legacies,  which  were  themselves  exempt 
from  duty,  the  effect  of  which  would  be  to  increase  the  amount  of 
the  succession  duty,  could  not  be  accepted. 

The  Crown,  having  failed  in  its  contention,  was  ordered  to  pay  the 
costs  of  all  parties:  see  sec.  14(2)  of  the  Succession  Duty  Act. 

An  appeal  by  the  executors  of  the  will  of  Moses  Henry  Aikins, 
deceased,  from  an  order  made  by  the  Judge  of  the  Surrogate 
Court  of  the  County  of  York,  pursuant  to  a direction  of  the  Pro- 
vincial Treasurer,  given  under  sec.  12  of  the  Succession  Duty  Act, 
R.S.O.  1914,  ch.  24,  as  amended  by  6 Geo.  V.  ch.  7,  sec.  2,  to 
value  the  assets  of  the  estate  for  succession  duty  purposes  and 
to  determine  the  amount  of  the  duty. 

By  order  of  the  Judge,  dated  the  30th  September,  1927,  after 
reciting  that  the  parties  had  agreed  upon  a valuation  of  the  estate 
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at  the  sum  of  $796,433.18,  less  costs  and  other  deductions  amount- 
ing to  $80,, 510.84  (leaving  a net  value  of  $715,922.34),  the  amount 
of  the  succession  duty  was  fixed  at  $52,531.50,  less  $1,860  paid 
outside  the  Province  of  Ontario. 


January  11  and  12.  The  appeal  was  heard  by  Latchford, 
C.  J.,  Middleton,  Masten,  and  Orde,  JJ.  A. 

P.  C.  Finley,  for  the  appellants,  argued  that  they  had  inherent 
power  to  appropriate  or  apply  “tax-free”  bonds  to  pay  the 
pecuniary  legacies  given  under  the  will,  and  that  the  learned  Sur- 
rogate Court  Judge  was  in  error  in  apportioning  the  tax-free  bonds 
between  the  pecuniary  legatees  and  the  residuary  legatees : In  re 
Beverly,  [1901]  1 Ch.  681;  In  re  Wragg,  [1919]  2 Ch.  58;  Hals- 
bury’s  Laws  of  England,  vol.  14,  p.  302.  The  tax  free  bonds  were 
exempt  under  the  Provincial  Loans  Act,  R.S.O.  1914,  ch.  21,  sec. 
10,  and  the  residue,  made  up  of  charitable  bequests  was  exempt 
under  R.S.O.  1914,  ch.  24,  sec.  6,  para,  (5),  and  the  exemptions 
were  cumulative.  The  effect  of  any  other  interpretation  would  de- 
feat the  express  intention  of  the  statutes  granting  the  exemptions : 
McLeod  v.  Minister  of  Customs  and  Excise,  [1925]  Ex.  C.R.  105, 
at  p.  113,  and  in  appeal  [1926]  S.C.R.  457.  Taxing  statutes 
should  be  strictly  construed  and  against  the  taxing  authority: 
Oriental  Bank  Corporation  v.  Wright  (1880),  5 App.  'Cas.  842; 
Lanston  Monotype  Corporation  v.  Anderson  (1911),  80  L.J.K.B. 
951.  In  case  of  reasonable  doubt  the  construction  most  beneficial 
to  the  subject  is  to  be  adopted:  In  re  Micklethwait  (1855),  11  Ex. 
452,  at  p.  456;  Tennant  v.  Smith,  [1892]  A.C.  150  ; Cox  v.  Rab- 
bits (1878),  3 App.  Cas.  473.  A liberal  construction  should  be 
given  to  words  of  exception  confining  the  operation  of  a duty: 
Warrington  v.  Furbor  (1807),  8 East  242,  at  p.  245;  Armytage  v. 
Wilkinson  (187-8),  3 App.  Cas.  355. 

J.  S.  Lundy,  for  the  Provincial  Treasurer,  respondent,  con- 
tended that  the  Succession  Duty  Act  imposed  the  duty  on  the 
legatee,  and  the  rate  thereof  depended  on  the  amount  of  the  legacy 
and  the  degree  of  relationship.  The  Ontario  duty-free  bonds 
were  not  given  specifically  to  any  legatee  by  the  will,  as  was  the 
capital  stock  of  the  Real  Estate  Loan  Company  of  Canada  Ltd. 
The  estate  being  converted  into  money,  and  there  being  one  com- 
mon fund,  each  legatee  would  receive  his  proportionate  share  of 
the  duty-free  bonds,  and  in  arriving  at  the  duty  payable  the  De- 
partment had  apportioned  these  bonds  to  each  legatee.  Had  the 
testator  inserted  in  his  will  a clause  bequeathing  the  duty-free 
bonds  to  certain  legatees  in  a manner  similar  to  the  clause  dealing 
with  the  shares  of  the  Real  Estate  Loan  Company  of  Canada  Ltd., 
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there  would  be  no  difficulty.  Succession  duties  are  not  imposed 
upon  the  estate  itself,  but  upon  or  in  respect  of  the  devises  and 
legacies  made  and  given  by  the  testator,  and  are  therefore  primarily 
payable  by  the  beneficiaries. 

H.  A.  Hall , for  Victoria  University,  and  J.  G.  Middleton >,  for 
the  Hospital  for  Sick  Children,  legatees. 


App.  Div. 
1928. 

ReAikins. 


February  10.  Orde,  J.A.  (after  stating  the  nature  of  the 
order  appealed  from,  as  above)  : — The  only  question  in  issue  is 
whether  or  not  the  amount  fixed  by  the  learned  Surrogate  Court 
Judge  for  succession  duty  is  right,  having  regard  to  the1  statutory 
exemption  from  succession  duties  of  Ontario  Government  bonds 
and  of  testamentary  gifts  to  charities. 

By  his  will,  the  testator,  after  appointing  his  executors  and 
trustees,  directs  them  to  pay  out  of  his  residuary  estate  all  his 
just  debts  and  funeral  and  testamentary  expenses,  “as  well  as 
any  succession  duty  which  may  be  assessable  or  chargeable  against 
my  estate  in  respect  of  or  in  consequence  of  any  gift,  disposition, 
transfer,  devise,  legacy,  or  bequest  herein  contained  or  made  by  me 
by  deed  or  otherwise  in  my  lifetime.** 

Then  follow  certain  specific  bequests  of  clothing,  jewellery, 
and  other  personal  effects  and  of  household  furniture,  the  whole 
of  which  had  an  admitted  value  of  $1,067. 

The  will  then  gives  the  whole  of  the  residue  to  his  executors 
and  trustees,  upon  trust  to  convert  the  same  into  money  “unless 
herein  otherwise  specially  directed,”  and  thereout  to  pay  his  debts, 
funeral  and  testamentary  expenses,  and  “succession  duties  as 
hereinbefore  directed,”  and  “the  legacies!,  bequests,  devises,  and 
annuities”  which  follow. 

Then  follow  a large  number  of  pecuniary  legacies  and  annui- 
ties, with  a provision  that  certain  legatees  are  to  receive  the  shares 
of  the  capital  stock  of  a certain  company  in  part  payment  and  on 
account  of  the  pecuniary  legacies  so  given  to  them. 

The  executors  are  then  directed  to  divide  the  balance  of  the 
estate  into  four  equal  parts  or  shares  and  to  pay  one  part  each  to 
the  Toronto  General  Hospital,  the  Hospital  for  Sick  'Children  on 
College-street,  Toronto,  the  Board  of  Regents  of  Victoria  Univer- 
sity, and  the  Governing  Council  of  the  Salvation  Army,  (Canada 
East,  respectively. 

The  will  contains  further  provisions  empowering  the  executors 
and  trustees  to  retain  existing  investments  and  to  postpone  pay- 
ment of  legacies,  subject  to  the  payment  of  interest  thereon,  and 
there  is  a special  direction  “to  apply  in  the  first  place  the  pro- 
ceeds of  the  sale  of  my  real  estate  and  so  far  as  the  same  will 
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extend  in  payment  of  my  debts  funeral  and  testamentary  expenses 
and  succession  duties  as  therein  directed  and  the  legacies  herein 
given  to  my  nephews  and  nieces.” 

Part  of  the  estate  consisted  of  bonds  of  the  Ontario  Govern- 
ment valued  at  $142,898.15,  which,  by  the  provisions  of  sec.  10 
of  the  Provincial  Loans  Act,  R.S.O.  1914,  ch.  21,  are  free  from 
succession  duty.  That  section  reads  as  follows : — 

“10.  All  money  invested  in  Ontario  Government  stock,  bonds 
or  debentures  and  the  interest  thereon  shall  be  free  from  all  pro- 
vincial taxes,  succession  duty,  charges  and  impositions  and  shall 
also  be  exempt  from  municipal  taxation.” 

By  sec.  6 of  the  Succession  Duty  Act,  “no  duty  shall  be  leviable 
. . . (&)  on  property  devised  or  bequeathed  for  religious, 

charitable  or  educational  purposes  to  be  carried  out  in  Ontario,” 
etc.,  and  it  is  admitted  that  that  portion  of  the  estate  which 
passes  under  the  gift  of  “the  balance”  of  the  estate  equally  among 
the  four  charitable  institutions  above  mentioned  is  exempt  from 
duty  under  that  section. 

At  the  hearing  before  the  learned  Surrogate  Court  Judge  the 
Crown  contended  that  the  whole  estate  for  the  purposes  of  dis- 
tribution must  be  treated  as  a blended  fund  and  that  the  execu- 
tors could  not  allocate  or  appropriate  the  duty-free  bonds  or  their 
proceeds  towards  the  payment  or  satisfaction  of  any  particular 
legacy  or  legacies,  but  that  each  legatee,  including  the  four  chari- 
table institutions,  must  be  deemed  to  be  sharing  in  an  aliquot  part 
of  each  item  of  the  estate,  including  the  duty-free  bonds  or  their 
proceeds.  This  contention,  if  sound,  would,  by  allocating  part 
of  the  estate  which  by  law  was  already  free  from  succession  duty 
towards  payment  of  the  charitable  legacies,  which  were  already 
exempt  from  duty,  increase  by  the  same  amount  the  dutiable  value 
of  the  assets  available  for  paying  or  satisfying  the  pecuniary  legacies 
and  annuities,  and  so  increase  the  amount  of  the  succession  duty 
payable  in  respect  thereof.  As,  by  the  will,  the  pecuniary  legatees 
are  to  receive  their  legacies  in  full,  the  succession  duties  in  respect 
thereof  being  borne  by  the  estate,  the  increase  in  duties  consequent 
upon  a distribution  in  the  manner  urged  by  the  Crown  reduces 
the  ultimate  balance  available  for  distribution  among  the  charities. 

The  matter  appears,  from  the  written  arguments  among  the 
papers,  to  have  been  very  fully  argued  before  the  learned  Surrogate 
Court  Judge.  Ilis  judgment,  without  giving  any  reasons,  up- 
holds the  Crown’s  contention  and  allocates  $89,148.15  of  the  pro- 
ceeds of  the  Government  bonds  (more  than  half  the  value  of  the 
total  amount  held  by  the  testator)  towards  the  charitable  legacies. 
From  that  judgment  the  executors  now  appeal. 
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In  my  opinion  the  appeal  mnst  be  allowed.  It  is  conceded  that 
the  testator,  had  he  seen  fit,  might  have  given  the  duty-free  bonds 
or  their  proceeds  to  whom  he  wished.  Had  he  given  them  speci- 
fically to  the  charities  or  specially  designated  their  proceeds  as 
the  fund  from  which  the  charitable  legacies  were  to  be  paid,  no 
question  could  arise;  the  suggestion  that  a selection  of  duty-free 
bonds  to  satisfy  legacies  already  exempt  would  be  extremely  foolish, 
could  not  prevail  against  the  express  will  of  the  testator.  Or  he 
might  have  specifically  given  the  bonds  or  their  proceeds  to  satisfy 
legacies  otherwise  subject  to  duty,  to  the  intent  that  those  legacies 
should  escape  the  payment  of  duty,  and  neither  the  Crown  nor 
any  one  else  could  rightfully  say  that  it  was  improper  that  he 
should  give  to  any  of  his  beneficiaries  the  full  benefit  of  the  statu- 
tory freedom  from  duty  attached  to  the  bonds. 

If  the  testator  could  so  dispose  of  his  estate  among  his  bene- 
ficiaries, I cannot  see  upon  what  principle,  unless  disabled  from 
doing  so  by  the  terms  of  the  will,  the  executors  and  the  bene- 
ficiaries can  be  prevented  from  distributing  the  estate  in  such 
a manner  as  to  give  full  effect  to  its  value. 

Counsel  for  the  Crown  laid  much  stress  upon  the  fact  that 
succession  duties  are  not  imposed  upon  the  estate  itself,  but  upon 
or  in  respect  of  the  devises  and  legacies  given  by  the  testator,  and 
are  therefore  primarily  payable  by  the  beneficiaries.  If  the  testa- 
tor sees  fit,  as  he  did  here,  to  free  the  beneficiaries  from  that 
burden,  that  is  a matter  between  them  and  the  estate,  which  can 
in  no  way  affect  the  Crown’s  right  to  collect  the  duty.  This  is, 
of  course,  quite  true,  but  I cannot  see  what  it  has  to  do  with  the 
question  raised  here. 

We  are  dealing  here  with  two  distinct  statutory  exemptions 
from  succession  duty,  one  in  respect  of  property  devised  or  be- 
queathed to  charitable  institutions,  the  other  in  respect  of  moneys 
invested  in  Ontario  Government  bonds.  Both  exemptions  are 
applicable  to  the  property  passing  under  the  will  of  this  testator. 
The  will  contains  nothing  which  either  expressly  or  in  effect  re- 
quires the  executors,  when  making  distribution,  to  allocate  any  of 
the  bonds  or  their  proceeds  to  the  charities.  The  trust  for  con- 
version,upon  which  counsel  for  the  Crown  laid  so  much  stress, 
while  creating  a blended  fund,  it  is  true,  is  primarily  intended  to 
facilitate  distribution.  But  the  fact  that  the  bonds  are  converted 
into  cash  and  so  in  a sense  become  part  of  that  fund  in  no  way 
destroys  their  identity  or  the  identity  of  their  proceeds.  The  con- 
version could  not,  for  example,  affect  the  right  of  those  to  whom 
the  proceeds  of  the  bonds  were  specifically  bequeathed  to  the  bene- 
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fit  of  the  exemption  merely  bcause  they  were  in  fact  receiving 
their  respective  shares  of  the  bonds  in  the  form  of  cash  rather  than 
in  specie.  And  it  is  to  be  observed  that  it  is  the  “money  invested 
in  Ontario  Government  stock,  bonds  or  debentures'’  which  is 
declared  to  be  free  from.  duty.  The  Crown’s  contention  is,  in 
my  opinion,  unjust  and  inequitable  and  quite  contrary  to  the  spirit 
and  intention  of  the  Legislature  in  granting  the  exemptions  under 
discussion. 

Nothing  was  said  upon  the  argument  as  to  the  effect  of  the 
special  direction  to  the  executors  to  apply  the  proceeds  of  the 
sale  of  the  real  estate,  as  far  as  they  would  extend,  towards  the 
payment  of  debts,  testamentary  and  funeral  expenses,  succession 
duties,  and  the  legacies  to  nephews  and  nieces.  Under  such  a 
direction,  if  the  proceeds  of  the  real  estate  were  sufficiently  large 
and  the  amount  of  the  debts  and  of  the  particular  legacies  men- 
tioned great  enough,  that  direction  might  have  automatically 
thrown  the  duty-free  bonds  or  some  part  of  them  into  the  ultimate 
balance  left  for  the  four  charities.  As  no  question  has  been  raised 
upon  this  point,  it  may  be  assumed  that  the  realty  was  not  sufficient 
to  have  affected  the  matter. 

The  appeal  must  be  allowed,  and  it  should  be  declared  that 
the  executors  and  beneficiaries  may  so  distribute  the  assets  or  the 
proceeds  thereof  in  paying  and  satisfying  all  the  legacies  of  the 
testator  in  such  manner  as  to  give  full  effect  to  the  benefit  of  the 
exemptions  from  succession  duty,  both  of  the  duty-free  bonds  and 
of  the  property  given  to  the  four  charitable  institutions.  This 
redistribution  will  of  course  effect  a substantial  reduction  in  the 
total  duties  payable  and  necessitate  a recalculation  of  the  amount 
payable  in  respect  of  most,  if  not  all,  of  the  pecuniary  legacies, 
and  of  course  correspondingly  increase  the  balance  to  be  divided 
among  the  four  charities. 

If  there  is  any  difficulty  about  this  recalculation  the  matter 
may  be  mentioned  to  the  Court. 

The  order  appealed  from  allowed  the  costs  of  all  parties  out 
of  the  estate.  The  Crown  having. failed,  I can  see  no  reason  why 
it  should  not  pay  all  the  costs  incurred  by  its  unfounded  claim, 
both  of  the  proceedings  before  the  Surrogate  Court  Judge,  on  the 
County  Court  scale  (vsee  sec.  14,  subsec.  2,  of  the  Succession  Duty 
Act),  of  all  parties  who  appeared  there,  and  also  the  costs  of  the 
appeal,  on  the  Supreme  Court  scale  (see  the  same  subsection),  of 
the  appellants  and  of  Victoria.  University  and  the  Hospital  for 
Sick  Children. 


Latghford,  C.J.,  agreed  with  Orde,  J.A. 
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Middleton,  J.  A. : — I agree  with  the  conclusions  arrived  at 
by  my  brother  Orde;  but,  as  I reach  these  conclusions  by  a some- 
what different  line  of  thought,  I think  it  better  to  give  my  own 
reasons. 

By  his  will  the  testator  has  cast  the  whole  burden  of  succession 
duty  upon  his  estate,  and  he  has  given  the  residue,  after  paying 
the  expenses  of  administration,  succession  duty,  and  general 
legacies,  for  charities.  He  held  a large  block  of  succession  duty- 
free bonds  issued  by  the  Province  of  Ontario,  and  he  undoubtedly 
knew  that  the  charities  to  whom  he  gave  the  residue  of  his  estate 
were  not  bound  to  pay  succession  duty. 

The  Provincial  Treasurer  seeks  to  have  the  exemption  from 
succession  duty  upon  the  bonds  for  which  the  testator  had  paid, 
and  the  exemption  of  the  charities  from  payment  of  succession 
duty,  a privilege  granted  to  the  charities  as  a matter  of  policy 
by  the  Legislature,  so  dealt  with  as  to  prevent  the  full  effect  of 
these  two  exemptions  being  given,  and  in  the  Court  below  his 
endeavours  have  been  partly  successful,  the  result  being  to  cast 
upon  the  charities  a portion  of  the  succession  duty  relative  not 
to  their  own  taking  but  to  the  amount  of  the  general  legacies. 
This  result  is,  I think,  clearly  wrong.  The  testator  might,  of 
course,  have  avoided  this  by  a specific  direction  that  the  duty-free 
bonds  should  be  used  for  raising  funds  to  pay  the  general  legacies, 
but  his  failure  to  do  this  is  not,  I think,  a matter  of  real  import- 
ance. In  my  view,  the  executors  owed  a duty  so  to  handle  and 
realise  upon  the  estate  as  to  give  the  best  possible  result  to  the 
residuary  legatees,  so  long  as  this  could  be  accomplished  without 
interfering  with  the  rights  or  interests  of  the  other  beneficairies 
of  the  estate.  The  executors  owe  no  duty  so  to  manipulate 
things  as  to  pay  the  maximum  succession  duty  to  the  Crown.  Be- 
yond this,  I think  the  residuary  legatees  have  the  right  to  require 
the  executors  so  to  deal  with  the  estate.  They  are  in  reality  the 
owners  of  the  entire  estate,  subject  to  the  claims  for  debts,  ad- 
ministration expenses,  succession  duty,  and  the  legacies  given  by 
the  testator,  and  they  have,  I think,  the  right  to  insist  upon  the 
estate  being  dealt  with  so  that  they  shall  acquire  the  maximum 
benefit. 

On  the  other  hand,  the  Crown  has  no  right  to  get  away  from 
the  exemptions  which  have  been  granted,  the  one  for  valuable 
consideration,  the  other  as  a matter  of  public  policy,  and  to  insist 
that  the  two  exemptions  should  be  made  to  overlap  so  that  full 
effect  will  not  be  given  to  both.  Both  exemptions  should  be  fully 
respected  and  given  effect  to. 


App.  Div. 
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Master  J.  A. : — Having  had  the  privilege  of  perusing  the 
reasons  for  judgment  prepared  by  my  brothers  Middleton  and 
Orde,  I concur  in  the  conclusion  at  which  they  arrive  and  in  the 
reasons  assigned  by  them  in  support  of  that  conclusion.  I can- 
not usefully  add  anything  to  what  has  been  said  by  them. 

Appeal  allowed. 


[raney,  j.] 

Polakoff  v.  Winters  Garment  Co. 

Trade  Union — Restraint  of  Trade — Illegal  Association — Public  Policy — 

Rules  and  Practices — Collective  Bargain — Action  to  Enforce' — Law 

of  Ontario — Authority  of  Decisions. 

In  an  action  by  an  unincorporated  international  labour  union  against 
an  incorporated  society  of  manufacturers  to  enforce  an  agreement 
in  writing  in  the  nature  of  a collective  bargain,  made  in  1925,  by  way 
of  settlement  of  disputes  between  local  manufacturers  and  local 
labour  unions,  it  was  held,  that  the  international  labour  union  was 
an  illegal  society  incapable  because  of  its  illegality  of  maintaining 
this  action  or  any  civil  action  in  an  Ontario  court. 

The  purposes  of  the  association  and  the  contract  itself  were  in  unrea- 
sonable restraint  of  trade,  within  the  authorities. 

Review  of  the  authorities. 

Russell  v.  Amalgamated  Society  of  Carpenters  and  Joiners,  [1912]  A.C. 
421,  applied  and  followed. 

This  Court  is  bound  to  follow  a decision  of  the  House  of  Lords  or  of 
the  Judicial  Committee  of  the  Privy  Council:  Robins  v.  National 
Trust  Co.,  [1927]  A.C.  515. 

The  only  statute  in  force  in  Ontario  purporting  to  deal  with  the  status 
of  trade  unions  is  the  Trade  Unions  Act,  passed  in  1872,  and  now 
found  in  R.S.C.  1927,  ch.  202;  and,  the  international  labour  union 
which  was  one  of  the  plaintiffs  in  this  case  not  being  registered 
under  that  Act,  the  Act  had  no  application  to  this  case. 

Action  by  labour  union's  and  their  members  against  a manu- 
facturers’ association  and  an  individual  manufacturer  to  enforce 
an  agreement  in  the  nature  of  a collective  bargain. 

The  action  was  tried  before  Raney,  J.,  without  a jury,  at  a 
Toronto  sittings. 

The  Hon.  N.  W.  Rowell,  K.C.,  and  J.  B.  Allan,  for  the  plain- 
tiffs. 

W.  F.  O'Connor,  K.C.,  and  L.  M.  Singer,  for  ithe  defendants. 

February  13.  Raney,  J. : — Substantially  the  action  is  by  the 
International  Ladies  Garment  Workers’  Union,  an  unincorporated 
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labour  union,  against  the  Toronto  Cloak  Manufacturers’  Protec- 
tive Association,  an  incorporated  society  the  members  of  which  are 
Toronto  manufacturers  of  ladies’  garments.  Three  local  labour 
unions  are  joined  as  co-plaintiffs  and  one  of  the  manufacturers  as  a 
co-defendant.  The  action  is  to  enforce  an  agreement  in  writing  in 
the  nature  of  a collective  bargain,  made  in  February,  1925,  by  way 
of  settlement  of  disputes  between  the  local  manufacturers  and 
the  local  unions.  It  is  the  first  action  of  the  kind  in  this  Prov- 
ince, and  I have  not  been  referred  to  any  precedent  in  the  English 
courts. 

Many  defences  are  raised,  the  principal  of  which,  as  it ’seems 
to  me,  are : — 

1.  That  the  International  Ladies  Garment  Workers’  Union 
is  an  unlawful  association  whose  purposes  are  in  unreasonable 
restraint  of  trade,  and  that  therefore  the  courts  will  not  assist 
it  to  enforce  its  contracts. 

2.  That  the  contract  is  itself  in  unreasonable  restraint  of 
trade  and  hence  unenforceable  in  the  courts. 

These  defences  raise  questions  of  capital  and  far-reaching 
importance  and  of  great  difficulty.  They  involve  the  whole  ques- 
tion of  the  legal  status  of  trade  unions  in  this  Province1,  and  per- 
haps in  Canada  as  a whole,  including  the  question  whether  under 
the  law  as  it  stands  to-day  a labour  union  can  even  maintain 
an  action  in  our  courts  against  an  official  who  has  embezzled  its 
funds.  That  was  the  question  in  Starr  v.  Chase,  [1924]  S.C.R. 
495,  in  which  Mr.  Justice  Duff  remarked  (at  p.  508)  that  if  the 
appellant’s  contention  was  sound  it  was  highly  probable  that  “every 
trade  union  in  Canada  is,  as  regards  the  security  of  its  funds, 
largely  at  the  mercy  of  the  officials  who  have  the  custody  of  them.” 

Starr  v.  Chase  was  an  appeal  from  Manitoba.  The  question 
there  was  whether  the  Brotherhood  of  Locomotive  Engineers,  whose 
funds  had  been  embezzled,  was  an  unlawful  association  whose 
purposes  were  in  unreasonable  restraint  of  trade,  and  to  which  the 
courts  of  Manitoba  would  therefore  not  give  any  assistance  ( Chase 
v.  Starr  (1923),  33  Man.  R.  26).  Mr.  Justice  Galt,  who  tried  the 
case,  felt  himself  constrained  to  follow  the  law  as  laid  down  in 
Russell  v.  Amalgamated  Society  of  Carpenters  and  Joiners,  [1912] 
A.C.  421,  in  which  the  House  of  Lords  gave  effect  to  what  Mr. 
Justice  Galt  described  as  the  “shameful  defence”  that  the  de- 
fendant union  was  an  illegal  society  because  its  purposes  were  in 
unreasonable  restraint  of  trade.  The  defence  in  the  case  before 
Mr.  Justice  Galt  was,  perhaps,  even  more  shameful,  but  he  felt 
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bound  to  apply  the  law  as  he  found  it,  and  so  he  gave  judgment 
against  the  Brotherhood  of  Locomotive  Engineers. 

Seeking  a way  of  escape  from  so  palpable  a miscarriage  of 
justice,  the  Manitoba  €ourt  of  Appeal  reviewed  the  history  of 
the  common  law  doctrine,  as  applied  to  labour  unions,  that  com- 
binations and  contracts  in  unreasonable  restraint  of  trade  are 
against  public  policy,  and  therefore,  in  a civil  sense,  unlawful. 
A majority  of  the  Manitoba  Judges  found  in  the  books  ample 
authority  for  the  proposition  that  public  policy  with  reference 
to  restraint  of  trade  as  that  doctrine  had  been  applied  to  labour 
unions,  is  a vague  and  variable  quantity,  without  fixed  rules  :to 
determine  what  it  is,  and  that  at  all  events  the  public  policy  of 
the  Russell  case  was  not  the  public  policy  of  Manitoba  ( Chase  v. 
StajT  (1923),  33  Man.R.  2313).  In  arriving  at  this  view  they 
were  assisted  by  pronouncements  of  eminent  English  Judges. 
And  the  Manitoba  Judges  went  farther.  They  found  that  public 
policy  in  Manitoba  clearly  supported  the  formation  of  associa- 
tions in  the  nature  of  trade  unions. 

In  the  Supreme  Court  of  Canada  a majority  of  the  Judges 
were  able  to  find  grounds  to  support  the  judgment  of  the  Manitoba 
Court  of  Appeal  without  reviewing  the  reasons  of  the  Manitoba 
Judges. 

It  was  admitted  before  me  that  the  purposes  and  the  constitu- 
tion of  the  International  Ladies  Garment  Workers’  Union,  which 
it  is  said  has  a membership  in  Canada  and  the  United  States  of 
about  150,000,  are  similar  to  the  purposes  and  constitution  of 
the  Brotherhood  of  Locomotive  Engineers.  Both  are  militant 
and  benevolent  trade  unions.  On  their  militant  side  their  rules 
confer  authority  on  their  executive  officials  to  enforce  discipline 
and  to  call  strikes  and  generally  to  do  what  may  be  necessary 
to  make  militant  action  effective  if  militancy  appears  to  the  ex- 
ecutive to  be  necessary  to  effectuate  the  objects  of  the  Union. 

The  questions  therefore  that  it  seems  to  me  I must  answer 
are  these : — 

1.  Are  the  rules  and  practices  of  the  International  Ladies 
Garment  Workers’  Union  against  public  policy  as  being  in  un- 
reasonable restraint  of  trade,  within  the  principle  of  the 
Russell  case? 

2.  Is  the  collective  bargain  in  question  in  this  suit  also  against 
public  policy  for  the  same  reason  ? 

3.  If  these  questions  (or  one  of  them)  is  answered  in  the 
affirmative,  then  is  the  Russell  case  binding  on  me,  as  Mr.  Justice 
Galt  thought  it  was  binding  on  him;  or  am  I free  to  find,  as  the 
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Manitoba  'Court  of  Appeal  did  for  that  Province,  that  the 
Russell  case  does  not  settle  public  policy  for  this  Province  ? 

A book  could  be  written  in  answer  to  these  questions.  I shall 
endeavour  to  keep  within  limits. 

The  so-called  common  law  doctrine,  as  applied  to  trade  unions, 
that  combinations  and  'contracts  in  unreasonable  restraint  of 
trade  are  unlawful,  as  being  against  public  policy,  is  not  based 
upon  the  well-recognised  principles  of  the  common  law.  It  is 
based  upon  principles  of  political  economy  which  were  at  the 
time  when  the  doctrine  was  first  promulgated,  as  they  are  still, 
in  keen  controversy.  The  doctrine  did  not  have  judicial  recogni- 
tion without  vigorous  protest,  and  eminent  Judges  have  continued 
from  time  to  time  to  record  their  dissent  from  its  continued 
recognition. 

The  Parliament  of  England,  by  various  statutes,  from  the 
reign  of  Edward  I.  to  that  of  George  IV.,  prohibited  agreements, 
both  of  masters  and  of  workmen,  for  the  purpose  of  lowering  or 
raising  wages,  or  of  altering  hours,  or  otherwise  affecting  their 
mutual  relations.  These  agreements  were  declared  by  those  ancient 
statutes  to  be  illegal,  and  the  parties  entering  into  them  were 
liable  to  punishment.  But  by  ch.  12!9  of  the  English  statutes  of 
1825,  6 Geo.  IV.,  an  entire  change  of  the  law  was  made.  By  sec. 
2 of  that  Act  all  the  statutes  prohibiting  such  agreements  were 
enumerated  and  absolutely  repealed.  By  sec.  3,  'prohibitions  for 
the  future  were  confined  to  endeavours  by  force,  threats,  intimida- 
tion, molestation,  or  obstruction,  to  affect  wages  or  hours,  and 
those  things  are  made  illegal  and  punishable ; and  by  secs.  4 and  5 
it  is  declared  that  neither  masters  nor  workmen  shall  be  punish- 
able for  any  agreements  in  respect  of  wages  or  hours  unless  they 
infringe  the  prohibitions  in  the  third  section. 

Then  came  the  Reform  Act  of  1832,  followed  by  years  of  agita- 
tion for  the  further  extension  of  the  franchise.  The  middle 
classes  had  by  that  Act  been  admitted  to  power,  while  the  work- 
ing classes  were  still  excluded  from  the  scheme  of  enfranchise- 
ment. In  1852  and  1854  Lord  John  Russell  introduced  further 
measures  of  reform,  but  the  Russian  war  intervened  to  interfere 
with  action  at  that  time.  In  1859  Lord  Derby’s  Government  pro- 
posed a scheme  of  electoral  reform  which  was  defeated.  In  1860 
Lord  John  Russell  brought  in  another  bill,  which  was  not  pro- 
ceeded with,  and  still  another  bill  in  1866,  but  it  was  not  until 
1867  that  the  reform  became  effective  and  the  franchise  was  ex- 
tended so  as  to  include  artisans  in  the  manufacturing  towns.  It 
was  during  this  period  of  struggle  and  social  unrest  that  the  doc- 
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trine  of  restraint  of  trade  was  fastened  upon  the  trade  unions — 
not  by  Parliament  but  by  the  tfudges. 

As  early  as  1824,  Chief  Justice  Best  had  felt  called  upon 
to  protest  against  the  assumption  by  the  Judges  of  legislative 
powers.  In  Richardson  v.  Mellish , 2 Bing.  229,  which  was  not 
a trade  union  case,  he  put  himself  on  record  in  these  terms 
(pp.  242,  243) 

“I  am  not  much  disposed  to  yield  to  arguments  of  public  policy ; 

I think  *the  courts  of  Westminster-hall have  gone 

much  further  than  they  were  warranted  in  going  in  questions  of 
policy : they  have  taken  on  themselves,  sometimes,  to  decide  doubt- 
ful questions  of  policy;  and  they  are  always  in  danger  of  so  do- 
ing, because  courts  of  law  look  only  at  the  particular  case,  and 
have  not  the  means  of  bringing  before  them  all  those  consider- 
ations which  ought  to  enter  into  the  judgment  of  those  who  decide 
on  questions  of  policy  ....  Let  that  doubtful  question  of 
policy  be  settled  by  that  high  tribunal,  namely,  the  legislature, 
which  has  the  means  of  bringing  before  it  all  the  considerations 
that  bear  on  the  question,  and  can  settle  it  on  its  true  and  broad 
principles.” 

A much-quoted  definition  of  public  policy  as  a principle  of  the 
common  law  is  that  of  Lord  Truro  in  Egerton  v.  Earl  Brownlow 
(1853),  4 H.L.C.  1,  at  p.  196.  “Public  policy,”  said  Lord  Truro, 
“in  relation  to  this  question”' — the  question  then  before  the  Court 
being  a proviso  in  a will  to  take  effect  only  if  the  donee  during 
his  lifetime  obtained,  the  title  of  Duke  or  Marquis  of  Bridgewater — 
“is  that  principle  of  the  law  which  holds  that  no  subject  can  law- 
fully do  that  which  has  a tendency  to  be  injurious  to  the  public, 
or  against  the  public  good,  which  may  be  termed,  as  it  some- 
times has  been,  the  policy  of  the  law,  or  public  policy  in  rela- 
tion to  the  administration  of  the  law.”  In  other  words,  public 
policy  in  a legal  sense  ought  to  be  grounded  upon  principles 
familiar  to  the  common  law. 

It  was  not  until  1855  that  the  theory  of  restraint  of  trade  as 
applied  to  trade  unions  was  definitely  brought  into  the  fiell  of  the 
common  law  doctrine  of  public  policy.  This  was  in  the  much 
cited  case  of  Hilton  v.  Eckcrsley,  6 E.  & B.  47,  which  is  still  the 
law  of  England,  and  which  the  defendants  in  this  case  say  is  also 
the  law  of  Ontario.  The  trade  union  in  that  case  was  a trade 
union  of  manufacturers.  A bond  had  been  made  by  J3  employers, 
each  binding  himself  in  the  sum  of  £500,  subject  to  certain  condi- 
tions with  regard  to  the  conduct  of  their  business.  The  bond 
recited,  amongst  other  things,  that  there  were  certain  societies 
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or  combinations  of  workmen  which  interfered  with  the  property 
and  establishments  of  the  obligors;  and  that  whereas  the  said 
combinations  were  sustained  by  funds  arbitrarily  levied  and  ex- 
torted by  way  of  tax  or  rate  on  the  persons  employed  by  the  said 
obligors  respectively,  it  had  become  necessary  to  take  measures 
for  vindicating  their  legal  rights  for  the  control  of  their  property, 
which  would  also  best  sustain  the  rights  of  the  labourer  to  the 
free  disposal  of  his  skill  and  industry.  The  Court  of  Queens 
Bench  decided  that  the  bond  was  void  as  being  in  restraint  of 
trade,  and  judgment  was  given  for  the  defendant. 

Inasmuch  as  this  case  appears  to  have  been  the  genesis  of  the 
modern  doctrine  that  militant  trade  unionism  is  against  public 
policy,  as  being  in  restraint  of  trade,  and  in  view  of  the  admitted 
fact  that  public  policy  as  applied  to  this  subject  is  liable  to  change 
with  changing  circumstances,  it  will  be  worth  while  to  examine 
with  some  care  the  reasons  put  forward  by  the  Judges  in  th&t 
case,  both  those  in  support  of  the  then  new  doctrine  and  those 
opposed  to  it. 

Lord  Campbell,  C.J.  (afterwards  Lord  Chancellor),  declared 
(p.  64)  that  he  entered  into  considerations  of  public  policy  with 
much  reluctance,  and  with  great  apprehension,  when  he  remem- 
bered how  different  generations  of  Judges,  and  different  Judges 
of  the  same  generation,  had  differed  in  opinion  upon  questions  of 
political  economy  and  other  topics  connected  with  the  adjudica- 
tion of  such  cases.  And  he  went  on,  “I  cannot  help  thinking  that, 
where  there  is  no  illegality  in  bonds  and  other  instruments  at 
common  law,  it  would  have  been  better  that  our  courts  of  justice 
had  been  required  to  give  effect  to  them  unless  where  they  are 
avoided  by  Act  of  Parliament.  By  following  a different  course, 
the  boundary  between  judge-made  law  and  statute-made  law  is 
very  difficult  to  be  discovered.”  Then  he  proceeded  (pp.  64,  65)^ 
to  indicate  his  point  of  view  with  reference  to  the  trade  unionists 
who  were  the  employees  of  the  manufacturers  who  were  then  before 
the  Court:  “The  object  of  the  association  of  the  master  manufac- 
turers of  Wigan  is  very  laudable,  to  put  down  an  illegal  associa- 
tion of  the  workmen  the  funds  of  which  are  arbitrarily  levied  by 
extortion,  and  to  protect  the  just  rights  of  the  masters  which  have 
been  infringed.  But  the  means  sought  to  be  employed  are  such 
as  I think  the  law  will  not  sanction.”  And  he  followed  that  a 
little  later  on  (pp.  65,  66)  by  giving  his  views  on  the  subject  of 
trade  unionism  generally.  “Again,  there  must  be  entire  recipro- 
city between  liberty  to  the  masters  and  liberty  to  the  men : ami 
it  seems  to  me  that  a decision  in  favour  of  this  bond  would  establish 
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a principle  upon  which  the  fantastic  and  mischievous  notion  of 
a ‘Labour  Parliament*  might  be  realised  for  regulating  the  wages 
and  the  hours  of  labour  in  every  branch  of  trade  all  over  the  em- 
pire. The  most  disastrous  consequences  would  follow  to  masters 
and  to  men,  and  to  the  whole  community.”  And  finally  (p.  66)  : 
“I  should  have  been  much  better  pleased  if  a clear  rule  had  been 
expressly  laid  down  to  me  by  the  Legislature  ; but,  being  required 
to  form  and  to  act  upon  my  own  opinion,  I am  bound  to  say  that 
I think  this  bond  is  contrary  to  public  policy,  and  that  we  ought 
to  give  judgment  for  the  defendant.” 

Whether  for  good  or  for  ill,  it  is  not  for  me  to  express  an 
opinion,  this  much  appears  to  be  true,  that  the  nullification  of 
the  bond  by  the  Queen’s  Bench  in  Hilton  v.  Eckersley  did  not  avert 
the  realisation  of  this  “fantastic  and  mischievous  notion  of  a labour 
parliament.”  In  fact,  72  years  after  Lord  Campbell’s  judgment 
was  written,  the  English-speaking  world  is  fairly  familiar  with 
government  departments  of  labour  and  even  with  labour  parlia- 
ments, as  we  are  also  with  the  regulations  of  wages  and  hours 
of  labour  “in  every  branch  of  trade  all  over  the  empire.” 

Mr.  Justice  Crompton  was  not  deterred  by  the  considerations 
which  prompted  Lord  Campbell  to  hesitate.  He  was  also  of 
the  opinion  that  the  bond  was  void  as  being  against  public  policy. 
But  he  went  further  and  thought  that  the  parties  to  it  might  be 
indicted  at  common  law  as  parties  to  an  agreement  “tending 
directly  to  impede  and  interfere  with  the  free  course  of  trade  and 
manufacture”  (p.  53).  It  appeared  to  him  (p.  55)  “to  be  ob- 
viously mischievous  that  the  parties  should  give  up  this  right  of 
judgment  for  themselves,  and  place  themselves  and  their  trades 
under  the  dictation  of  a majority  of  a committee  of  delegates.” 
And  then  he  went  on  to  point  out  that  this  and  other  objections 
to  the  bond  applied  to  the  case  of  the  workmen  themselves : “If 
this  bond  is  legal,  in  the  sense  of  being  enforceable  at  law",  a 
promise  on  the  part  of  any  individual  workman  not  to  retire  from 
the  strike,  or  to  pay  a weekly  subscription  to  it,  or  to  ‘pay  a 
penalty  if  he  went  to  work  without  the  leave  of  the  majority  of 
a meeting,  or  disobeyed  the  dictation  of  the  delegates,  would  be 
binding  upon  him  and  no  workman  would  be  able  to  free  himself 
from  the  tyranny  of  such  dictation,  whatever  might  be  the  state 
of  his  family,  however  reasonable  he  might  think  the  offer  of  his 
masters  as  to  wages,  and  although  he  might  be  perfectly  satisfied, 
in  his  own  mind,  that  the  longer  continuance  of  the  strike  was  ruin- 
ing himself,  his  family  and  his  fellow  workmen,  and  was  doing 
incalculable  injury  to  the  public”  (p.  56). 
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But  M'r.  Justice  Erie  (later  Chief  Justice  of  the  'Common 
Pleas)  dissented.  He  said  (p.  60)  that  such  an  agreement  as 
that  before  them,  if  illegal,  must,  since  the  repeal,  by  the  Act  of 
1825,  of  all  the  statutes  on  the  subject  going  back  to  Edward  I., 
be  made  so  by  the  common  law,  that  is  to  say,  by  the  Judges,  and 
he  declared  that  no  principle  or  decided  case  had  been  adduced 
before  the  court  shewing  such  to  be  the  state  of  the  law,  and  added 
that  it  seemed  to  him  “that  the  Legislature  intended  by  this  statute 
to  make  all  agreements  to  which  it  relates  legal,  if  not  comprised 
within  the  section  of  prohibition”  of  the  Act  of  1825. 

Hilton  v.  Eckersley,  which  was  affirmed  on  further  appeal, 
established  as  a common  law  doctrine  the  disputed  politico- 
economic  theory  of  the  impolicy  of  the  recognition  by  the  courts 
of  militant  trade  unionism — established  that  theory  alongside  the 
doctrines  of  the  common  law  of  the  impolicy  of  the  recognition  of 
contracts  universally  admitted  to  be  against  public  policy,  as 
being  subversive  of  law  and  order  or  based  upon  an  illegal  or 
immoral  consideration,  and  established  that  theory  as  a doctrine 
of  the  common  law  of  equal  authority,  if  not  of  the  same  certainty, 
with  those  earlier  and  well-accredited  doctrines. 

Hornby  v.  Close  (1867),  L.R.  2 Q.B.  153,  and  Farrer  v.  Close 
(1869),  L.R.  4 Q.B.  602,  consolidated  the  new  common  law  doc- 
trine These  were  appeals  from  magistrates  who  (had  refused 
relief  to  local  labour  unions  whose  funds  had  been  embezzled  by 
dishonest  officials.  The  courts  held  that  the  labour  unions,  the 
complainants  in  these  cases,  one  of  the  objects  of  which  was  the 
relief  of  sick,  disabled,  and  aged  members  and  the  burial  of  dead 
members,  but  of  which  one  of  the  main  objects  was  that  of  a 
labour  union  and  the  support  of  members  on  strike,  were  illegal 
organisations,  their  rules  being  in  restraint  of  trade,  and  so  not 
within  the  protection  of  the  law,  which  would  not  therefore  lend 
them  its  aid  'even  as  against  dishonest  officials.  And  this  was 
the  result  in  both  cases,  though  in  the  later  case  two  of  the  four 
Judges  dissented.  Mr.  Justice  Hannen  (afterwards  of  the  House 
of  Lords)  was  of  the  opinion  that  there  was  no  evidence  that  the 
rules  of  the  union  were  applied  in  restraint  of  trade.  Mr.  Justice 
Hayes,  after  reviewing  the  purposes  of  the  union  as  above  indicated, 
went  on  to  say  (p.  615)  : “One  feels  startled  at  the  idea  of  pro- 
nouncing a society  with  such  objects,  all  of  which  appear  to  be 
substantially  good  and  legal,  to  be  a society  established  for  illegal 
purposes  and  unworthy  of  having  its  funds  protected  from  de- 
predation, upon  the  ground  of  an  apprehended  restraint  of  trade. 
I am  ready  to  admit  that  it  is  a bad  thing  to  restrain  trade,  but 
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I think  it  a worse  thing  not  to  restrain  thieving ; and  a very  clear 
case  of  illegality  ought  in  my  judgment  to  be  made  out  to  support 
the  conclusion  at  which  the  justices  have  arrived.” 

In  the  years  following,  serious  inroads  were  made  in  the 
doctrine  of  restraint  of  trade  as  applied  to  manufacturers  and 
traders.  That  was  so  particularly  in  Mogul  Steamship  Co.  v. 
McGregor  Gow  & Co.,  [1892]  A.C.  25.  To  make  just  one  cita- 
tion from  the  judgment  in  the  House  of  Lords  in  that  case,  Lord 
Bramwell  said  (p.  45)  : “The  first  position  of  the  plaintiffs  is  that 
the  agreement  among  the  defendants  is  illegal  as  being  in  restraint 
of  trade,  and  therefore  against  public  policy,  and  so  illegal.  Tub- 
lie  policy/  said  Burrough,  J.,  . . . ‘is  an  unruly  horse,  and  dangerous 
to  ride/  I quote  also  another  distinguished  judge,  more  modern, 
Cave,  J.  ‘Certain  kinds  of  contracts  have  been  held  void  at  Com- 
mon Law  on  the  ground  of  public  policy ; a branch  of  the  law,  how- 
ever, which  certainly  should  not  be  extended,  as  judges  are  more 
to  be  trusted  as  interpreters  of  the  law  than  as  expounders  of 
what  is  called  public  policy/  I think  the  present  case  is  an  illus- 
tration of  the  wisdom'  of  these  remarks.  I venture  to  make  an- 
other. No  evidence  is  given  in  these  public  policy  cases.  The 
tribunal  is  to  say,  as  matter  of  law,  that  the  thing  is  against  public 
policy,  and  void.  How  can  the  judge  do  that  without  any  evidence 
as  to  its  effect  and  consequences.” 

In  the  Mogul  case,  in  the  Court  of  Appeal  (1889),  23  Q.B.D. 
598,  Lord  Justice  Bowen  had  used  language  that  carried  this 
doctrine  of  restraint  of  trade  back  to  the  prohibition  section  of 
the  statute  of  1825  and  to  the  dissenting  judgment  of  Sir  William 
Erie  in  Hilton  v.  Eckersley.  Lord  Justice  Bowen  said  (23  Q.B.D. 
598,  at  pp.  614,  615  et  seq.)  : “What,  then,  are  the  limitations 
which  the  law  imposes  on  a trader  in  the  conduct  of  his  business 
as  between  himself  and  other  traders?  There  seem  to  be  no  burden 
or  restrictions  in  law  upon  a trader  which  arise  merely  from  the 
fact  that  he  is  a trader,  and  which  are  not  equally  laid  on  all 
other  subjects  of  the  Crown.  His  right  to  trade  freely  is  a right 
which  the  law  recognises  and  encourages,  but  it  is  one  which  places 
him  at  no  special  disadvantage  as  compared  with  others.  No 
man,  whether  trader  or  not,  can,  however,  justify  damaging  an- 
other in  his  commercial  business  by  fraud  or  misrepresentation. 
Intimidation,  obstruction,  and  molestation  are  forbidden:  so  is 
the  intentional  procurement  of  a violation  of  individual  rights, 
contractual  or  other,  assuming  always  that  there  is  no  just  cause 
for  it.  The  intentional  driving  away  of  customers  by  show  of 
violence; the  obstruction  of  actors  on  the  stage  by 
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preconcerted  hissing;  ....  the  impeding  or  threatening  ser- 
vants or  workmen;  ....  the  inducing  persons  under  personal 
contracts  to  break  their  contracts;  ....  all  are  instances  of 
such  forbidden  acts.  But  the  defendants  have  been  guilty  of  none 
of  these  acts.  They  have  done  nothing  more  against  the  plain- 
tiffs than  pursue  to  the  bitter  end  a war  of  competition  waged  in 
the  interest  of  their  own  trade  . . . .To  say  that  a man  is  to 

trade  freely,  but  that  he  is  to  stop  short  at  any  act  which  is  cal- 
culcated  to  harm  other  tradesmen,  and  which  is  designed  to 
attract  business  to  his  own  shop,  would  be  a strange  and  impossible 
counsel  of  perfection.  But  we  were  told  that  competition  ceases 
to  be  the  lawful  exercise  of  trade,  and  so  to  be  a lawful  excuse  for 
what  will  harm  another,  if  carried  to  a length  which  is  not  fair  or 
reasonable  ....  This  seems  to  assume  that,  apart  from  fraud, 
intimidation,  molestation,  or  obstruction,  of  some  other  personal 
right  in  rem  or  in  personam,  there  is  some  natural  standard  of 
‘fairness’  or  ‘reasonableness’  (to  be  determined  by  the  internal 
consciousness  of  judges  and  juries)  beyond  which  competition 
ought  not  in  law  to  go.  There  seems  to  be  no  authority,  and 
I think,  with  submission,  that  there  is  no  sufficient  reason  for 
such  a proposition.  It  would  impose  a novel  fetter  upon  trade 
. . . . To  attempt  to  limit  English  competition  in  this  way 

would  probably  be  as  hopeless  an  endeavour  as  the  experiment  of 
King  Canute.  But  on  ordinary  principles  of  law  no  such  fetter 

on  freedom  of  trade  can  in  my  opinion  be  warranted 

If  peaceable  and  honest  combinations  of  capital  for  purposes  of 
trade  competition  are  to  be  struck  at,  it  must,  I think,  be  by  legisla- 
tion, for  I do  not  see  that  they  are  under  the  ban  of  the  common 
law The  substance  of  my  views  is  this,  that  competi- 

tion, however  severe  and  egotistical,  if  unattended  by  circumstances 
of  dishonesty,  intimidation,  molestation,  or  such  illegalities  as  I 
have  above  referred  to,  gives  rise  to  no  cause  of  action  at  common 
law.  I myself  should  deem  it  to  be  a misfortune  if  we  were  to 
attempt  to  prescribe  to  the  business  world  how  honest  and  peace- 
able trade  was  to  be  carried  on  in  a.  case  where  no  such  illegal 
elements  as  I have  mentioned  exist.” 

I have  quoted  from  the  judgment  of  Lord  Justice  Bowen  at 
such  length  because  it  seems  to  me  to  have  been  an  attempt  to  bring 
the  law,  whether  with  reference  to  combinations  of  workmen  or 
of  traders,  back  to  the  firm  foundation  of  the  third  section  of  the 
statute  of  182-5,  which,  dealing  with  combinations  of  workmen, 
condemned  violence,  threats,  intimidations,  molestations,  and  ob- 
structions, but  did  not  say  a word  about  restraint  of  trade. 
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Speaking  of  the  Mogul  case,  in  the  12th  edition  of  his  Law 
of  Torts,  p.  340,  Sir  Frederick  Pollock  says  that  the  judgment  of 
Lord  Justice  Bowen  “has  been  lately  cited  with  increasing  fre- 
quency and  respect.” 

But  it  was  not  until  1912  that  the  doctrine  of  restraint  of 
trade  as  applied  to  labour  unions  came  before  the  House  of  Lords 
for  review,  in  the  case  of  Russell  v.  Amalgamated  Society  of  Car- 
penters and  Joiners , [1912]  A.C.  421,  already  mentioned.  The 
plaintiff  was  the  widow  of  a former  member  of  the  union.  Quot- 
ing from  the  judgment  of  Lord  Shaw  (pp.  431,  432)  : — 

“Russell  had  been  a full  member,  having  regularly  paid  his 
contributions,  for  about  forty  years.  In  the  later  years  of  his 
life  he  fell  into  ill-health  and  was  paid  sick  benefits  until  his 
removal  by  the  guardians  of  the  poor  to  St.  Pancras  infirmary  and 
thence  to  a lunatic  asylum.  He  remained  in  the  latter  confine- 
ment until  his  death.  The  object  of  the  action  is  to  obtain  pay- 
ment of  fa  sum  of  money  representing  accumulated  superannua- 
tion benefit’  alleged  to  be  due  to  Russell  during  the  period  of  his 
incapacity.” 

The  defence  set  up  by  the  union  was  that  it  was  an  illegal 
society,  its  purposes  being  in  restraint  of  trade  and  so  against 
public  policy,  and  that  therefore  the  action  against  it  could 
not  be  maintained.  It  was  held  by  a majority  of  their  Lordships 
that  this  defence  was  entitled  to  prevail,  that  the  society  was  an 
illegal  association  at  common  law,  some  of  whose  rules  were  in 
unreasonable  restraint  of  trade,  that  the  legal  rules  could  not  be 
separated  from  the  illegal,  and  that  it  could  not  therefore  be 
brought  into  court  as  a defendant  in  a civil  action. 

But,  unfortunately,  this  conclusion  was  reached  without  their 
Lordships  having  had  the  advantage  of  hearing  argument  by 
counsel  on  the  point  for  which  the  case  is  now  quoted  ais  an 
authority.  For  this  reason  Lord  Loreburn,  L.C.,  declined  to 
express  an  opinion  on  that  subject,  remarking  (p.  429)  : “It  is 
undesirable  to  decide  such  a point  in  this  case,  where  counsel  upon 
both  sides  unite  in  condemnation  of  the  rules  and  in  an  adverse 
interpretation  of  their  effect.  Counsel  on  both  sides  laboured  to 
shew  that  the  rules  were  oppressively  in  restraint  of  trade  and 
that  therefore  the  action  would  not  lie.”  And  with  this  dissent 
Lord  Atkinson  expressed  full  concurrence. 

Moreover,  the  doctrine  of  restraint  of  trade  as  applied  to  unions 
of  traders  has  suffered  many  slings  and  arrows  since  the  Mogul 
case.  For  instance,  in  the  more  recent  case  of  Sorrell  v.  Smith, 
[19&5]  A.C.  700,  Viscount  Cave,  L.C.,  stated  the  law,  so  far  as 


LXII.] 


ONTARIO  LAW  REPORTS. 


51 


traders  are  concerned,  in  these  terms  (p.  712)  : “If  the  real  pur- 
pose of  the  combination  is,  not  to  injure  another,  but  to  forward 
or  defend  the  trade  of  those  who  enter  into  it,  then  no  wrong  is 
committed  and  no  action  will  lie,  although  damage  to  another 
ensues.”  But,  apparently,  having  in  mind  the  judgment  of  their 
Lordships  in  the  Russell  case,  his  Lordship  was  careful  to  safe- 
guard himself  by  adding  (p.  714)  : “There  is  here  no  question 
of  a Trade  dispute’  within  the  meaning  of  the  Trade  Disputes 
Act,  1906.  The  quarrel  here  is  not  between  employer  and  work- 
man or  between  workman  and  workman,  but  between  trader  and 
trader.  The  above  observations,  therefore,  are  not  directed  to 
such  a case.”  And  Lord  Dunedin,  at  the  close  of  his  remarks  in 
the  same  case,  also  added:  “I  hope  it  is  unnecessary  to  add  that 
in  my  long  review  of  authority  I have  entirely  put  on  one  side 
the  law  as  applied  to  disputes  between  employers  and  workmen 
and  between  trades  unions  and  others,  the  law  on  such  questions 
being  regulated,  to  a great  extent,  by  special  statutory  provisions.” 
And  in  an  earlier  case,  from  Australia,  decided  the  year  follow- 
ing the  Russell  case,  Lord  Parker,  speaking  for  the  Judicial  Com- 
mittee of  the  Privy  Council,  made  some  very  sweeping  statements 
on  the  subject  of  restraint  of  trade  ( Attorney-General  of  Australia 
v.  Adelaide  S.S.  Co.,  [1913]  A.C.  781).  “Their  Lordships,”  said 
Lord  Parker  (pp.  795-797),  “are  not  aware  of  any  case  in  which  a 
restraint  though  reasonable  in  the  interests  of  the  parties  has  been 
held  unenforceable  because  it  involved  some  injury  to  the  public 

No  contract  was  ever  an  offence  because  it  was  in 

restraint  of  trade.  The  parties  to  such  a contract,  even  if  un- 
enforceable, were  always  at  liberty  to  act  on  it  in  the  manner 
agreed.  Similarly  combinations,  not  amounting  to  contracts,  in 
restraint  of  trade  were  never  unlawful  at  common  law.  To  make 
any  such  contract  or  combination  unlawful  it  must  amount  to  a 

criminal  conspiracy The  right  of  the  individual  to 

carry  on  his  trade  or  business  in  the  manner  he  considers  best 
in  his  own  interests  involves  the  right  of  combining  with  others 
in  a common  course  of  action,  provided  such  common  course  of 
action  is  undertaken  with  a single  view  to  the  interests 
of  the  combining  parties  and  not  with  a view  to  in- 
juring others.”  In  fact  the  Judicial  'Committee  has  had  no 
part  or  lot  in  the  doctrine  of  public  policy  as  to  restraint  of  trade, 
as  applied  to  labour  unions.  As  Viscount  Finlay  put  it  in  a 
sentence,  in  advising  his  Majesty  in  a case  from  New  Zealand 
which  came  before  the  Judicial  Committee  last  year — and  in  which 
the  argument  of  “the  public  interest”  was  introduced — “It  is 
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not  for  this  tribunal,  nor  for  any  tribunal,  to  adjudicate  as  between 
conflicting  theories  of  political  economy”  ( Crown  Milling  Co.  v. 
The  King , [1927]  A.C.  394,  402). 

But,  assuming  the  validity  of  the  doctrine  of  public  policy  with 
regard  to  restraint  of  trade  when  first  applied  to  labour  unions 
almost  three  quarters  of  a century  ago,  what  then?  Since  then 
there  has  been  a tremendous  expansion  of  industrialism.  The  old 
personal  relations  of  master  and  servant  have  given  place  largely, 
both  in  England  and  on  this  continent,  to  the  relationship  of  im- 
mense corporations  and  aggregations  of  corporations,  with  millions 
and  even  billions  of  capital,  on  the  one  hand,  and  great  labour 
organisations  on  the  other.  Machinery  and  steam  and  electricity 
and  the  joint  stock  company  laws  have  revolutionised  industry. 
These  changes  have,  of  course,  had  an  influence  on  public  policy, 
and  it  was  some  such  view  as  this  that  Lord  Watson  no  doubt 
had  in  mind  when,  in  giving  his  opinion  in  Nordenfelt  v.  Norden- 
felt  Guns  and  Ammunition  Co.,  [1894]  A.C.  535,  he  said  (pp. 
553,  554)  : — 

“A  series  of  decisions  based  upon  grounds  of  public  policy, 
however  eminent  the  judges  by  whom  they  were  delivered,  cannot 
possess  the  same  binding  authority  as  decisions  which  deal  with 
and  formulate  principles  which  are  purely  legal.  The  course  of 
policy  pursued  by  any  country  in  relation  to,  and  for  promoting 
the  interests  of,  its  commerce  must,  as  time  advances  and  as  its 
commerce  thrives,  undergo  change  and  development  from  various 
causes  which  are  altogether  independent  of  the  action  of  its  Courts. 
In  England,  at  least,  it  is  beyond  the  jurisdiction  of  her  tribunals 
to  mould  and  stereotype  national  policy.  Their  function,  when 
a case  like  the  present  is  brought  before  them,  is,  in  my  opinion, 
not  necessarily  to  accept  what  was  held  to  have  been  the  rule  of 
policy  a hundred  or  a hundred  and  fifty  years  ago,  but  to  ascer- 
tain, with  as  near  an  approach  to  accuracy  as  circumstances  permit, 
what  is  the  rule  of  policy  for  the  then  present  time.” 

I shall  inquire  presently  whether  the  common  law  of  England, 
as  declared  in  Hilton  v.  Eckersley,  Hornby  v*.  Close,  Fanrer  v. 
Close,  and  Bussell  v.  Amalgamated  Society  of  Carpenters  and 
Joiners,  is  the  law  of  Ontario.  But  there  is  also  a body  of  English 
statute  law,  and  before  taking  up  the  question  of  the  applicability 
to  Ontario  of  the  common  law  of  England  on  this  subject,  it  will 
be  convenient  to  inquire  as  to  the  English  statute  law,  as  the  two 
subjects  are  interrelated. 

Following  the  judgments  in  Hornby  v.  Close  and  Farrer  v. 
Close,  the  British  Parliament  hastened  in  1869  to  pass  an  Act 
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recognising  the  rights  of  trade  unions  to  hold  property  and  defend 
it  even  though  their  purposes  were  in  restraint  of  trade.  This 
statute  negatived  the  effect  of  those  cases  to  the  extent  necessary 
to  enable  English  trade  unions  to  protect  their  funds  against  dis- 
honest officials  (32  & 33  Yict.  ch.  61). 

Then,  in  1871,  the  British  Parliament  enacted  the  Trade 
Union  Act  of  that  year,  34  & 35  Yict.  ch.  31,  the  third  section 
of  which  provided  that  the  purposes  of  a trade  union  were  not, 
by  reason  of  their  being  in  restraint  of  trade,  to  be  unlawful  so 
as  to  render  void  or  voidable  any  agreement  or  trust.  But  by 
the  fourth  section  nothing  in  the  Act  was  to  enable  any  court  to 
entertain  any  action  with  the  object  of  directly  enforcing  ( inter 
alia)  agreements  for  the  application  of  the  funds  of  the  union  to 
provide  benefits  for  members.  The  Russell  case  was  an  attempt 
to  enforce  such  an  agreement,  and  hence  was  outside  the  pro- 
tection of  the  statute  and  therefore  under  the  common  law. 
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The  fourth  section  of  the  Act  of  1871  has  been  spoken  of  in 
the  English  courts  as  “extraordinary  legislation “a  partial  legali- 
sation of  trade  unions;”  “a  remarkable  relic  of  prejudice”  ( Howden 
v.  Yorkshire  Miners  Association  (1903),  88  L.T.R.  134). 

There  has  been  a considerable  body  of  subsequent  trade  union 
legislation  in  England,  but  none  of  it  is  of  consequence  to  the 
inquiry  now  in  hand,  except  as  it  indicates  the  development  of  a 
more  liberal  public  or  national  policy  towards  labour  unions. 

Then  how  much  of  the  common  law  of  England  and  of  the 
statute  law  of  England  on  the  subject  of  labour  unions  is  the  law 
of  Ontario?  It  is  clear  that  the  whole  body  of  such  law  on  the 
subject  as  then  existing  was  introduced  into  this  Province  on  the 
15th  day  of  October,  1792  (31  Geo.  III.  ch.  31,  and  the  Property 
and  Oivil  Rights  Act,  R.S.O.  1927,  eh.  130).  That  meant  the 
statutes  on  the  subject  from  Edward  I.  down  to  the  above  date. 
These  Acts,  as  we  have  seen,  were  all  repealed,  so  far  as  England 
was  concerned,  by  a statute  of  Geo.  IV.  in  1825.  They  appear 
not  to  have  been  repealed,  so  far  as  this  Province  is  concerned, 
till  the  Act  respecting  Imperial  Statutes  relating  to  Property  and 
Civil  Rights,  1902,  2 Edw.  VII.  ch.  13.  That  Act  left  the  Pro- 
vince with  no  Imperial  or  Provincial  statute  law  dealing  with  the 
status  of  trade  unions. 

In  1872,  the  Parliament  of  Canada  enacted  the  Trade  Unions 
Act,  35  Yict.  ch.  29,  which  has  been  revised  from  time  to  time, 
and  now  appears  as  ch.  202  of  the  Revised  Statutes  of  Canada 
of  1927.  This  Act  was  a copy  of  the  English  Act  of  1871,  except 
that  it  contained  a provision  (sec.  5)  that  it  should  “not  apply  to 
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any  trade  union  not  registered  under  this  Act.”  The  Interna- 
tional Ladies  Garment  Workers’  Union  is  not  registered  under 
the  Act,  so  that  the  Trade  Union  Act  of  Canada  has  no  application 
to  this  case.  Indeed  it  is  said  that  Canadian  labour  unions 
generally  have  not  availed  themselves  of  its  protection  to  any 
extent,  and  if  that  is  .so  it  is  probably  so  for  two  good  reasons. 
So  far  as  the  Trade  Union  Act  of  Canada  gives  protection  against 
criminal  prosecution,  the  labour  unions  are  better  protected  by 
sections  of  the  Criminal  Code  of  Canada;  and,  so  far  as  it  deals 
with  property  and  civil  rights,  which  it  purports  to  do  by  removing 
the  common  law  disability  of  registered  trade  unions  to  make 
contracts,  it  would  appear  to  be  clearly  ultra  vires.  This  is  the 
only  statute  in  force  in  Ontario  purporting  to  deal  with  the  status 
of  trades  unions,  and  this  statute,  as  I have  pointed  out,  has  no 
application  to  the  case  now  before  the  Court. 

Then  to  return  to  the  common  law  of  England,  it  must  be 
abundantly  clear  that  that  law  as  declared  by  the  House  of  Lords 
in  Russell  v.  Amalgamated  Society  of  Carpenters  and  Joiners  is 
the  rule  of  law  governing  Ontario.  The  majority  of  the  Judges 
of  the  Manitoba  'Court  of  Appeal  in  Chase  v.  Starr  had  no  difficulty 
in  discovering  ample  evidence  in  the  statutes  of  Canada  and  of 
Manitoba  that  public  policy  in  Manitoba,  at  all  events,  did  not 
call  for  the  condemnation  of  the  Brotherhood  of  Locomotive  En- 
gineers as  an  unlawful  society,  as  Mr.  Justice  Galt  had  found  him- 
self required  to  do  by  the  rule  of  law  laid  down  by  the  House  of 
Lords.  In  support  of  their  view  as  to  the  public  policy  of  Canada, 
as  approved  by  the  Parliament  of  Canada,  they  might  have  gone 
farther;  they  might  have  cited  the  labour  clauses  of  the  Covenant 
of  the  League- of  Nations,  an  article  of  which  declares  that  among 
the  “methods  and  principles  for  regulating  labour  conditions 
which  all  industrial  communities  should  apply  so  far  as  their 
special  circumstances  will  permit  . . . the  following  seems  to 

the  High  'Contracting  Parties  to  be  of  special  and  urgent  impor- 
tance : first,  the  guiding  principle  above  enunciated,  that  labour 
should  not  be  regarded  merely  as  a commodity  or  article  of  com- 
merce ; second,  the  right  of  association  for  all  lawful  purposes  by 
the  employed  as  well  as  by  the  employers;  third,  the  payment  to 
the  employee  of  a wage  adequate  to  maintain  a reasonable  standard 
of  life  as  this  is  understood  in  their  time  and  country;  fourth, 
the  adoption  of  an  eight  hours’  day  or  a forty-eight  hours’  week 
as  the  standard  to  be  aimed  at  where  it  has  not  already  been 
attained ; fifth,  the  adoption  of  a weekly  rest  of  at  least  twenty- 
four  hours,  which  should  include  Sunday  wherever  practicable; 


LXII.] 


ONTARIO  LAW  REPORTS. 


55 


sixth3  the  abolition  of  child-labour  and  the  imposition  of  such 
limitations  on  the  labour  of  young  persons  as  shall  permit  the 
continuation  of  their  education  and  assure  their  proper  physical 
development;  seventh,  the  principle  that  men  and  women  should 
receive  equal  remuneration  for  work  of  equal  value;  eighth,  the 
standard  set  by  law  in  each  country  with  respect  to  the  conditions 
of  labour  should  have  due  regard  to  the  equitable  economic  treat- 
ment of  all  workers  lawfully  resident  therein;  ninth,  each  State 
should  make  provision  for  a system  of  inspection  in  which  women 
should  take  part,  in  order  to  ensure  the  enforcement  of  the  laws 
and  regulations  for  the  protection  of  the  employed.” 

The  Covenant  of  the  League  of  Nations  was  ratified  by  the 
Parliament  of  Canada,  and  so  the  labour  sections  of  it  became  an 
expression  of  Canadian  public  policy. 

But,  granting  the  proposition  that  public  policy  in  Ontario 
is  contrary  to  the  public  policy  that  had  the  sanction  of  the  House 
of  Lords  in  the  Russell  case,  have  I the  power,  sitting  at  the  trial 
of  an  action — indeed  has  any  court  in  Canada  the  power — to 
declare  a public  policy  on  this  subject  different  from  the  public 
policy  declared  by  the  House  of  Lords?  I have  no  doubt  that  I, 
at  all  events,  have  no  such  authority. 

In  Robins  v.  National  Trust  Co.,  [1927]  A.C.  515,  the  Judicial 
Committee  of  the  Privy  Council  pointed  out  that  “when  an  appel- 
late court  in  a colony  which  is  regulated  b}^  English  law  differs 
from  an  appellate  court  in  England,  it  is  not  right  to  assume  that 
the  colonial  court  is  wrong.  It  is  otherwise  if  the  authority  in 
England  is  that  of  the  House  of  Lords.  That  is  the  supreme 
tribunal  to  settle  English  law,  and  that  being  settled,  the  colonial 
court,  which  is  bound  by  English  law,  is  bound  to  follow  it.  Equal- 
ly, of  course,  the  point  of  difference  may  be  settled  so  far  as  the 
colonial  court  is  concerned  by  a judgment  of  this  Board.” 

Indeed  the  House  of  Lords  itself  has  no  authority  to  reverse 
itself.  Speaking  for  their  Lordships,  in  London  Tramivays  Co.  v. 
London  County  Council,  [1898]  A.C.  375,  the  Earl  of  Halsbury, 
L.C.,  said  (p.  381)  that  “a  decision  of  this  House  upon  a ques- 
tion of  law  is  conclusive,  and  that  nothing  but  an  Act  of  Parlia- 
ment can  set  right  that  which  is  alleged  to  be  wrong  in  a judgment 
of  this  House.”  That  being  so,  if  the  public  policy  of  Ontario 
differs  from  the  rule  of  law  as  to  public  policy  as  laid  down  in 
the  Russell  case,  how  is  the  rule  of  law  for  Ontario  to  be  changed 
so  as  to  make  it  conform  to  Ontario  public  policy? 

By  conventions  of  both  the  British  and  the  Canadian  constitu- 
tions, recently  re-affirmed,  the  British  Parliament  has  no  authority 
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to  make  laws  either  for  Canada  or  for  Ontario.  And  by  the 
British  North  America  Act  the  Parliament  of  Canada  has  no 
authority  to  make  laws  for  Ontario  in  respect  of  property  and  civil 
rights,  which  a law  respecting  the  civil  rights  of  trade  unions  would 
obviously  be.  Therefore  the  only  recourse  of  the  labour  unions 
of  Canada  that  are  under  the  ban  of  the  common  law  doctrine  of 
restraint  of  trade  is  to  the  provincial  legislatures. 

Then  the  only  other  question  for  me  to  answer  is  this : Are 
the  rules  and  practices  of  the  International  Ladies  Garment 
Workers’  Union  and  its  collective  bargain  with  the  Toronto  Cloak 
Manufacturers  Protective  Ajssociation  within  the  'rule  of  law 
which  I have  found  to  be  the  law  of  Ontario? 

I was  at  pains  to  state  at  length  the  “principles  for  regulating 
labour  conditions”  which  had  the  approval  of  the  Parliament  of 
Canada  when  it  became  a party  to  the  covenant  of  the  League  of 
Nations,  because  those  principles  are,  as  I understand  it,  sub- 
stantially the  principles  of  labour  unionism,  including  those  of  the 
International  Ladies  Garment  Workers’  Union.  But  it  is  said 
by  the  defendants  that,  granted  the  worthiness  of  the  principles, 
the  methods  used  by  the  plaintiff  union  are  illegal  as  being  in 
unreasonable  restraint  of  trade  within  the  prohibition  of  the  com- 
mon law  rule  of  public  policy.  And  so  it  becomes  necessary  to 
examine  the  rules  and  practices  of  the  plaintiffs. 

By  art.  3,  sec.  1,  of  the  constitution  of  the  plaintff  union,  the 
general  officers  of  the  International  Ladies  Garment  Workers’ 
Union  shall  consist  of  a president,  a general  secretary-treasurer, 
and  15  vice-presidents,  9 of  whom  shall  be  elected  from  the  mem- 
bership in  the  city  of  New  York. 

By  sec.  1 of  art.  4,  the  general  president,  general  secretary- 
treasurer,  and  the  15  vice-presidents,  shall  together  constitute  the 
general  executive  board,  and  a later  article  provides  that  the  New 
York  members  of  the  general  executive  board  shall  have  full 
authority  between  meetings  of  the  board.  And  sec.  2 of  the  same 
article  provides  that  the  general  executive  board  shall  have  general 
supervision  over  all  the  affairs  of  the  International  Ladies  Garment 
Workers’  Union  and  shall  have  power  to  authorise  strikes  and  boy- 
cotts ; to  levy  assessments  for  necessary  revenue ; to  revoke  charters 
of  local  unions  found  guilty  of  violating  any  provision  of  the 
constitution,  or  of  failure  to  comply  with  the  orders  of  the  general 
executive  board;  to  decide  all  questions  involving  the  interpreta- 
tion of  the  constitution  and  all  points  of  law  arising  under  the 
jurisdiction  of  the  International  Ladies  Garment  Workers’  Union ; 
and  to  pass  upon  all  claims,  grievances,  and  appeals  from  the 
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decisions  of  subordinate  organisations.  All  decisions  rendered  by 
the  general  executive  board  are  to  be  binding  on  the  subordinate 
locals  and  the  members  and  must  be  complied  with. 

Section  2 of  art.  7 provides  that  whenever  any  branch  of  the 
trade  is  involved  in  a strike  or  lockout,  the  general  executive  board 
shall  have  the  power  to  order  a strike  in  such  other  branches  as 
it  may  deem  necessary  in  order  to  assist  the  members  on  strike. 

Section  16  of  art,  7 provides  that  no  member  of  the  Internation- 
al Ladies  Garment  Workers’  Union  shall  work  for  lower  wages, 
longer  hours,  or  under  inferior  conditions  than  those  fixed  by  his 
local  union. 

Article  10  provides  for  offences  and  penalties.  A member 
may  be  fined,  suspended  or  expelled  ( inter  alia)  for  working  as  a 
strike  breaker  or  violating  the  standards  as  to  wages,  hours,  or 
working  conditions  established  by  the  union,  or  for  entering  into 
an  individual  contract  of  employment  with  an  employer  or  giving 
security  to  an  employer.  Members  who  have  been  suspended  or 
expelled  from  the  union  by  the  action  or  order  of  the  general 
executive  board  cannot  be  readmitted  in  a local  union  without 
the  approval  of  the  general  executive  board. 

The  agreement  upon  which  the  action  is  brought  contains 
( inter  alia)  the  following  provisions:  each  member  of  the  Cloak 
Manufacturers’  Protective  Association  shall  employ  none  but  mem- 
bers in  good  standing  of  the  International  Ladies  Garment 
Workers’  Union;  no  member  of  the  association  shall  engage  any 
worker  unless  he  presents  a union  working  card,  and  each  member 
of  the  association  shall  maintain  a union  shop  during  the  life 
of  this  agreement;  no  member  of  the  association  shall  send  out 
any  work  of  any  shape  or  form  without  the  consent  of  the  union ; 
a week’s  work  shall  consist  of  44  hours  in  6 working  days.  No 
overtime  work  shall  be  permitted  between  the  15th  November  and 
the  31st  December,  nor  between  the  1st  May  and  the  15th  July, 
except  on  samples  and  duplicates;  no  member  of  the  association 
shall  enter  into  any  individual  agreement  with  any  employee,  and 
no  cash  deposits  or  other  securities  shall  be  accepted  by  sucih 
member  from  any  employee ; no  work  shall  be  given  to  employees  to 
be  done  at  home ; and  the  members  of  the  association  will  not  do 
any  work  for  firms,  nor  sell  any  goods  to  firms,  against  whom  the 
union  has  declared  a strike. 

I am  not  called  upon  at  present  to  express  any  opinion  as  to 
the  propriety  or  otherwise  of  these  clauses  extracted  from  the 
plaintiff  union’s  constitution  and  from  the  plaintiff  union’s  agree- 
ment with  the  defendant  association.  I express  no  opinion  as 
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to  whether  they  contravene  public  policy  in  this  Province.  That 
is  a question  for  the  Legislature.  The  question  for  me  to  answer 
is  whether  they  contravene  the  rule  of  law  laid  down  by  the  House 
of  Lords  in  the  Russell  case. 

As  I read  the  reasons  for  judgments  in  the  Court  of  Appeal 
and  the  House  of  Lords  in  that  case,  the  rules  of  the  Amalgamated 
Society  of  Carpenters  and  Joiners  which  they  condemned  were 
certainly  not  in  restraint  of  trade  to  a greater  degree  than  the 
rules  and  the  clauses  of  the  agreement  from  which  I have  quoted, 
and  no  useful  purpose  would  be  served  by  a closer  analysis  of 
the  rules  of  the  plaintiff  union  and  of  the  agreement  in  question 
in  comparison  with  the  rules  of  the  Amalgamated  Society  of  Car- 
penters and  Joiners.  As  I understand  the  judgments,  the  basis 
of  the  condemnation  that  the  English  Courts  have  visited  on 
English  trade  unionism  is  to  be  found  mainly  in  the  discipline  and 
restrictions  of  conduct  to  w'hich  members  of  the  unions  are  re- 
quired to  give  their  assent.  It  must,  of  course,  be  quite  obvious 
that  without  the  strike  as  a weapon  and  without  the  discipline 
necessary  to  make  a strike  effective,  a labour  union  would  be  im- 
potent; but  that  also  is  a matter  for  the  Legislature. 

The  conclusion  to  which,  therefore,  I am  compelled  is  that 
the  law  of  this  Province  applicable  to  the  facts  of  'this  case  is, 
to  all  intents  and  purposes,  the  law  applicable  to  labour  unions  in 
England  as  it  was  declared  to  be  in  Hornby  v.  Close  in  1867  and 
in  Farrer  v.  Close  in  1869;,  and  as  it  was  before  the  doctrine  of 
restraint  of  trade  as  applied  to  labour  unions  was  ameliorated  by 
the  legislation  of  the  British  Parliament  in  1869  and  in  later 
years.  In  other  words,  I am  compelled  to  hold  that  in  this 
Province  the  International  Ladies  Garment  Workers’  Union  is 
an  illegal  society,  incapable  because  of  its  illegality  of  maintaining 
this  action,  or  indeed  any  other  civil  action  in  an  Ontario  court. 
The  common  law,  or  rather  perhaps  the  public  policy,  enforced  by 
the  English  courts,  as  applied  to  labour  unions,  is  not  familiar 
law  in  Ontario  courts,  and  the  proposition  that  labour  unions  are 
outside  the  protection  of  the  law  in  this  Province  is  so  startling 
a statement  that,  instead  of  using  my  own  language  to  relate  the 
facts  in  this  case  to  the  law  as  I find  it,  I think  I had  better  do 
so  in  the  very  language  of  the  eminent  Judges  of  the  House  of 
Lords  and  the  English  Court  of  Appeal  by  whom  the  law  was 
so  recently  settled  for  us  in  the  Russell  case. 

In  the  Court  of  Appeal,  [1910]  1 K.B.  506,  Lord  Justice 
Vaughan  Williams  declared  (p.  516)  that  amongst  the  rules  of 
the  Amalgamated  Society  of  Carpenters  and  Joiners  there  were 
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a considerable  number  that  were  “clearly  in  restraint  of  trade  in 
the  sense  that  they  must  operate  to  the  prejudice  of  the  interests 
of  the  community;”  and  in  conclusion  he  said  (p.  520)  : “I  de- 
cide this  case  on  the  ground  that,  if  the  rules  of  this  society  be 
•taken  as  a whole,  it  is  plain  that  the  main  object  of  the  society 
is  one  which  involves  such  a restraint  of  trade  as  to  render  the  rules 
unenforceable.” 

Lord  Justice  Farwell  said  (pp.  522,  523)  : “The  only  means  by 
which  a trade  union  can  give  full  effect  to  the  former  of  these 
purposes”  (that  is  to  say,  its  militant  as  distinguished  from  its 
benevolent  purposes)  “is  the  power  of  compelling  a strike  and 

rendering  assistance  to  the  strikers Admitting  that 

it  is  not  to  be  assumed  that  an  unlawful  strike  is  intended,  in  the 
sense  of  a strike  involving  criminal  or  wrongful  acts,  there  is  no 
such  assumption  with  regard  to  a strike  which  is  in  restraint  of 
trade : the  very  object  of  a trade  union  on  its  militant  side  is  to 
obtain  its  ends  by  restraining  trade.  . . . These  rules  un- 
doubtedly enable  such  restraint  to  be  applied;  thus,  the  executive 
body  may  call  out  the  men  on  strike  for  any  or  no  reason,  for 
their  good  or  to  their  detriment,  and  regardless  of  the  public 

welfare If  the  rules  are  so  framed  as  to  give  the 

executive  this  power,  then  they  are  illegal  at  common  law.” 

And  Lord  Justice  Kennedy  added  (pp.  526,  527,  528)  : “The 
only  question  before  us  now  is,  therefore,  as  I have  said,  whether 
this  society  is  an  illegal  society  at  common  law.  . . Speak- 

ing generally,  what  seems  to  me  to  be  the  vice  of  these  rules  is  that 
they  provide  for  a restraint  of  trade,  not  shewn  to  be  reasonable, 
in  that  they  involve  a surrender  by  the  members  of  the  union  of 
•their  individual  freedom  of  action.  ...  In  the  present  case 
it  is  clear  that  there  is  a restraint  of  the  widest  and  most  extreme 
character  involved  in  the  provision  of  the  rules  by  which  a mem- 
ber agrees  to  be  liable  to  deprivation  of  all  benefit  under  the 
rules,  if  he  does  not  comply  with  the  decisions  of  the  various 

committees  therein  mentioned It  seems  to  me  that 

it  is  quite  impossible  to  say  that  it  is  not  a society  with  the  most 
effectual  guarantee  that  the  members  of  it  shall  observe  the  rules 
that  are  made  in  restraint  of  trade.” 

The  Lords  Justices  in  the  Court  of  Appeal  cite  with  approval 
the  judgments  in  the  old  cases  of  Hilton  v.  Eckersley,  Hornby  v. 
Close,  and  Fairer  v.  Close,  and  their  Lordships  in  the  House  of 
Lords  adopt  the  arguments  of  the  Judges  in  the  Court  of  Appeal, 
[1912]  A.C.  421. 

The  following  is  from  the  reasons  of  Lord  Shaw  (p.  434)  : 
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“Under  the  organisation”  (that  is  the  Amalgamated  Society  of 
Carpenters  and  Joiners)  . . . it  is  apparent  that  the  work- 

man, considered  as  a free  disposer  of  his  own  labour,  is  thus  con- 
fronted with  a situation  of  great  seriousness  should  his  freedom 
conflict  with  the  decisions  of  any  of  the  committees  referred  to. 
He  is  further  exposed  to  liability  to  fine,  suspension,  and  expulsion 
if  he  has  ‘wilfully  violated  the  recognised  trade  rules  of  the  dis- 
trict in  which  he  is  working’  or  takes  a ‘sub-contract  or  piecework’ 
. . . . the  judgment  upon  this  subject  being  apparently  the 

judgment  of  the  governing  bodies.” 

And  Lord  Robson  said  (p.  439)  : “The  first  question  that  arises 
is  whether  the  agreement  between  the  defendants  and  the  plain- 
tiff’s husband,  as  embodied  in  the  rules  of  the  defendant  society, 
is  in  contravention  of  the  common  law  doctrine  as  to  unlawful 
restraint  of  trade.  If  so,  then  the  agreement  is  void,  unless 
what  is  legal  in  it  can  be  treated  as  wholly  independent  of  its 
illegal  objects.  For  the  purpose  of  dealing  with  this  question  it 
is  enough  to  refer  to  rule  48.  That  rule  constrains  a member 
by  fine,  or  suspension  and  threat  of  expulsion,  to  comply  with 
the  decision  of  the  executive  committee  as  to  strikes  and  to  obey 
the  recognised  trade  union  rules  of  the  district,  whatever  they 
may  be,  as  to  the  conditions  of  his  work.  It  also  prohibits  him 
from  ‘taking  a sub-contract  or  piecework,’  ” etc. 

It  is  abundantly  clear  to  me  from  the  foregoing  extracts  that 
the  case  now  under  consideration  by  me  is  squarely  covered  by 
the  rule  of  law  in  the  Russell  case,  both  as  to  the  rules  and  prac- 
tices of  the  International  Ladies  Garment  Workers’  Union  and 
as  to  its  collective  bargain  with  the  'Cloak  Manufacturers’  Pro- 
tective Association.  I think  perhaps  I might  have  felt  free  to 
disregard  Hilton  v.  Eckersley,  Hornby  v.  Close , and  Furrer  V- 
Close,  which,  after  all  only  decided  what  was  the  public  policy 
of  the  English  law  courts  with  respect  to  labour  unions  two  gener- 
ations ago.  But,  since  the  approval  of  the  ratio  of  these  cases  by 
one  of  the  two  English  law  courts  whose  judgments  are  binding 
upon  all  colonial  courts,  I am  not  free,  at  all  events  since  the  advice 
tendered  to  his  Majesty  in  the  Robins  case  (if  there  was  any  doubt 
about  it  before),  to  take  liberties  with  a judgment  of  the  House 
of  Lords.  These  conclusions  render  it  unnecessary  for  me  to  con- 
sider the  other  defences  raised  by  the  pleadings  and  on  the  argu- 
ment. 

The  action  is  dismissed.  It  is  not  a case  for  costs. 
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Winnett  v.  Heard. 

Contract — Sale  of  Land  at  Auction — Agreement  Signed  and  Sealed  by 
Person  Declared  Purchaser  and  so  Named  in  Agreement — Person 
Named  really  Acting  as  Agent  for  Another — Action  by  Principal 
for  Specific  Performance — Locus  Standi  of  Plaintiff — Ratification — 
Inadmissibility  of  Oral  Evidence — Refusal  to  Add  or  Substitute 
Agent  as  Plaintiff — Rule  134 — Statute  of  Frauds — Costs. 

An  action  upon  an  agreement  under  seal  can  be  maintained  only  by 
one  who  is  a party  to  the  deed;  and  that  doctrine  applies  to  a case 
where  it  is  not  necessary  that  the  document  should  be  under  seal, 
but  where  in  fact  it  is  under  seal. 

Porter  v.  Pelton  (1903),  33  Can.  S.C.R.  449,  followed. 

At  an  auction  sale  of  land,  owned  by  the  plaintiff  and  defendant  jointly, 
after  an  order  for  partition  or  sale  had  been  made,  and  it  had  been 
arranged  that  the  defendant’s  solicitors;  should  have  the  conduct  of 
the  sale  and  that  both  parties  should  have  the  right  to  bid,  one  P. 
was  declared  the  highest  bidder,  and  signed  in  his  own  name  a 
document  under  seal  wherein  he  was  described  as  the  purchaser 
of  the  land  and  whereby  he  undertook  to  complete  the  purchase 
according  to  the  terms  set  forth  in  the  conditions  of  sale  to  which 
the  document  was  appended,  at,  a price  mentioned.  The  conditions 
of  sale  provided  for  the  payment  of  the  purchase-money  to  the  de- 
fendant as  vendor  on  a named  date.  Nothing  having  been  paid  on 
or  before  that  day,  the  defendant’s  solicitors  on  the  following  day 
notified  P.  that  his  deposit  was  forfeited,  and  thereafter  the  defen- 
dant treated  the  agreement  as  at  an  end.  This  action  was  brought 
in  the  name  of  the  plaintiff  for  specific  performance  of  the  agree- 
ment:— 

Held , that  the  plaintiff,  not  being,  a party  to  the  sealed  agreement, 
could  not  maintain  the  action. 

There  was  no  evidence  that  P.’s  agreement  had  been  ratified  by  the 
plaintiff  and  there  was  nothing  which  would  bind  the  defendant  to 
recognise  the  contract  as  valid. 

There  being  a distinct  statement  in,  the  contract  that  P.  was  the  pur- 
chaser, oral  evidence  could  not  be  admitted  to  shew  that  he  was  in 
reality  merely  agent  for  the  plaintiff. 

Musson  v.  Head  (1925),  58  O.L.R.  210,  followed. 

There  being  no  suggestion  that  the  action  was  commenced  in  the  name 
of  the  wrong  person  as  plaintiff  through  a bond  fide  mistake,  Rule  134 
did  not  apply,  and  a motion  to  add  or  substitute  P.  as  plaintiff  was 
refused. 

Qucere,  whether,  as  there  was  no  contract  in  writing  by  the  defendant, 
the  Statute  of  Frauds  would  not,  if  pleaded,  have  also  defeated  the 
action. 

The  action  was  dismissed,  but  without  costs,  the  defence  being  techni- 
cal and  without  substantial  merit. 
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The  action  was  tried  before  Weight,  J.,  without  a jury,  at 
London. 

G.  Morehead,  for  the  plaintiff. 

U.  A.  Buchner  and  B.  A.  Ramsay,  for  the  defendant. 

February  15.  Weight,  J. : — In  this  action  the  plaintiff  sues 
for  specific  performance  of  a contract  for  the  sale  and  purchase 
of  certain  lands  in  the  village  of  Port  Bruce,  in  the  township  of 
Malahide,  in  the  county  of  Elgin.  The  property  in  question  was 
held  in  the  plaintiff’s  name,  but  was  in  reality  owned  by  the 
defendant  and  plaintiff  jointly. 

Some  differences  having  arisen  between  the  parties,  the  pre- 
sent defendant  brought  an  action  or  proceeding  for  partition  or 
sale  of  the  said  lands,  and  an  order  was  made  by  the  local  Judge 
of  this  Court  at  St.  Thomas  on  the  22nd  March,  1926,  for  the 
partition  or  sale  of  the  lands  in  question,  with  a reference  to  the 
local  Judge  at  St.  Thomas. 

Thereafter  it  was  arranged  between  the  parties  that  the  pro- 
perty should  be  put  up  by  public  auction  and  that  both  parties  to 
the  said  action  should  have  the  right  to  bid.  The  arrangement 
provided  for  the  conduct  of  the  sale  by  the  defendant’s  solicitors, 
and  in  pursuance  thereof  the  lands  were  offered  for  sale  by  public 
auction  on  the  9th  April,  1927. 

One  David  H.  Porter  attended  the  said  sale  and  bid  on  the 
said  property  and  was  declared  the  purchaser.  During  the 
progress  of  the  sale  he  was  asked  by  the  defendant  and  Mr. 
Ramsay,  one  of  the  defendant’s  solicitors,  if  the  plaintiff  was 
going  to  attend  the  sale,  but  in  answer  to  these  inquiries  he 
stated  that  h§  did  not  know  anything  about  the  plaintiff  and  had 
not  seen  him  for  some  time.  He  further  stated  that  he  was  bidding 
on  the  property  with  the  intention  of  buying  it  as  a private  specula- 
tion on  his  own  account.  The  evidence  adduced  by  the  plaintiff 
discloses,  however,  that  Porter  was  attending  the  sale  as  the  agent 
of  the  plaintiff  and  had  instructions  to  buy  the  property  on  his 
behalf.  After  the  property  had  been  knocked  down  to  Porter,  he 
was  asked  to  sign  an  agreement  to  complete  the  purchase,  and  he 
proceeded  to  sign  the  same  in  the  name  of  the  plaintiff,  but  the 
defendant’s  solicitors  objected  thereto  and  stated  that  they  knew 
Porter  only  in  the  transaction.  He  thereupon  signed  the  docu- 
ment in  his  own  name. 

As  the  decision  of  this  case  largely  turns  upon  this  document, 
I think  it  well  to  cite  it  in  full.  It  is  appended  to  the  conditions 
of  sale  and  reads  as  follows : — 
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“I,  David  H.  Porter,  the  purchaser  of  the  lands  herein  describ- 
ed at  the  auction  sale  held  April  9th,  1927,  hereby  agree  and 
undertake  to  complete  the  purchase  of  the  said  lands  according 
to  the  above  terms,  price  $9,200. 

“Dated  this  9th  day  of  April,  A.D.  1927. 

“Witness, 

“B.  A.  Ramsay.  C.  D.  Porter  (L.S.).” 

This  agreement  was  under  seal,  and,  although  there  was  some 
suggestion  by  Porter  that  the  seal  was  not  on  when  he  signed  it, 
I accept  the  evidence  of  Mr.  Ramsay  in  preference,  and  find  as  s 
fact  that  the  seal  was  there  when  Porter  affixed  his  signature. 

The  conditions  of  sale  provided  for  the  payment  of  the  pur- 
chase-money to  the  vendor  on  the  29th  April,  1927,  but  the  pur- 
chaser took  no  step  towards  completing  the  purchase,  except  that 
on  the  16th  April  his  solicitors  wrote  to  the  solicitors  for  the 
defendant,  who  had  the  conduct  of  the  sale,  asking  that  a quit- 
claim deed  should  be  made  from  the  defendant  to  the  present 
plaintiff.  Nothing  more  appears  to  have  been  done  until  the  30th 
April,  when  the  defendant’s  solicitors  wrote  to  Porter  stating  that, 
as  he  had  failed  to  pay  or  tender  the  balance  of  the  purchase- 
money,  the  deposit  was  forfeited,  and  thereafter  the  defendant 
treated  the  agreement  as  at  an  end. 

Subsequently  the  plaintiff  moved  in  the  partition  action  to 
stay  the  proceedings  on  the  ground  that  he  was  the  owner  of  the 
propert^y  under  the  alleged  agreement  of  purchase,  and  that  there 
was  no  necessity  to  proceed  with  the  partition  action.  This  mo- 
tion was  dismissed  by  the  local  Judge  at  St.  Thomas,  and  an 
appeal  was  taken  from  his  judgment  by  the  plaintiff  to  the  learned 
■Chief  Justice  of  the  Common  Pleas,  but  this  appeal  was  also 
dismissed. 

The  main  defence  to  the  action  is  that,  as  the  agreement  in 
question  is  under  seal,  the  plaintiff  has  no  locus  standi  to  main- 
tain the  action.  The  defendant  relies  upon  the  principle  that 
only  the  parties  to  an  agreement  under  seal  can  sue  or  be  sued  upon 

it. 

It  should  be  mentioned  here  that  at  the  trial  the  plaintiff 
moved  to  have  Porter  added  as  a co-plaintiff  and  filed  the  consent 
of  Porter  to  be  so  added,  but  I reserved  my  judgment  upon  such 
motion. 

Dealing  with  the  action  as  originally  constituted,  I think  upon 
the  authorities  the  plaintiff’s  action  must  fail.  The  law  appears 
to  be  well-settled  that  an  action  upon  an  agreement  under  seal 
can  only  be  maintained  by  the  parties  to  such  a deed.  See  Hals- 
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bury’s  Laws  of  England,  vol.  1,  p.  208,  para.  442,  and  cases  there 
cited.  See  also  Porter  v.  Felton  (1903),  33  Can.  S.C.R.  449; 
Katzman  v.  Ownahome  Realty , [1924]  S.C.R.  18. 

These  authorities  would  appear  to  be  conclusive  in  support 
of  the  principle  I have  already  stated,  and  in  Porter  v.  Pelton  the 
doctrine  was  held  to  apply  to  a case  where  it  was  not  necessary 
that  the  contract  should  be  under  seal,  but  where  it  was  so  in 
point  of  fact. 

See  also  Schach  v.  Anthony  (1813),  1 M.  & S.  573,  cited  in 
the  judgment  of  Mr.  Justice  Nesbitt  on  p.  45-5  in  the  report  of 
Porter  v.  Pelton,  supra. 

It  was  argued  on  behalf  of  the  plaintiff  that  this  contract  had 
been  ratified  by  the  plaintiff  as  principal  of  Porter,  who  acted  as 
his  agent,  but  I do  not  think  there  is  any  evidence  here  to  shew 
any  such  ratification,  or  anything  that  would  bind  the  defendant 
to  recognise  the  contract  as  valid. 

There  are  cases  to  the  effect  that  oral  evidence  may  be  admitted 
to  shew  that  where  a party  contracted  ostensibly  as  principal  he 
was  in  reality  an  agent  for  another,  but  those  are  cases  where 
there  was  nothing  in  the  contract  itself  to  shew  that  the  person 
contracting  was  contracting  as  owner  and  not  as  agent. 

In  this  case  there  is  a distinct  statement  in  the  contract  that 
Porter  is  the  purchaser,  and  thus  to  allow  oral  evidence  of  the 
nature  mentioned  would  be  to  contradict  the  written  document. 
This  aspect  of  the  matter  is  dealt  with  fully  in  the  judgment  of 
Mr.  Justice  Middleton  in  Musson  v.  Head  (1925),  58  O.L.R.  210, 
and  is  conclusive  of  the  argument  presented  here  on  behalf  of  the 
plaintiff. 

I have  had  considerable  difficulty  in  deciding  as  to  whether 
the  application  of  the  plaintiff  to  add  Porter  as  a co-plaintiff  should 
be  allowed.  In  Rule  134,  it  is  provided  that  the  Court  may,  at 
any  stage  of  the  proceedings,  order  a plaintiff  to  be  added  whose 
presence  is  necessary  to  enable  the  Court  effectually  and  com- 
pletely to  adjudicate  upon  the  questions  involved  in  the  action; 
or  where  an  action  has  been  through  a bona  fide  mistake  com- 
menced in  the  name  of  the  wrong  person  as  plaintiff,  or  where  it 
is  doubtful  whether  it  has  been  commenced  in  the  name  of  the 
right  plaintiff,  the  Court  may  order  any  person  to  be  substituted 
or  added  as  plaintiff. 

Here  the  plaintiff  had  no  cause  of  action  against  the  de- 
fendant, so  that  the  motion  would  be  in  effect  to  substitute  Por- 
ter as  plaintiff.  In  order  that  this  motion  might  be  granted  the 
prerequisites  prescribed  in  Rule  134  should  be  present,  but  there 
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is  no  contention  or  suggestion  here  that  the  action  was  commenced 
in  the  name  of  the  wrong  person  as  plaintiff  through  a bona  fide 
mistake.  Here  the  plaintiff  knew  exactly  the  position  of  the 
matter,  and  the  firm  of  which  he  is  the  senior  partner  acted  as 
his  solicitors  throughout  these  proceedings,  so  there  was  no  such 
bona  fide  mistake  as  existed  in  Big  gar  v.  Kemp  (1908),  17  O.L.R. 
360. 

See  also  Colville  v.  Small  (1910),  22  O.L.R.  426;  Matthews 
v.  Usher , [1900]  2 Q.B.  535. 

In  this  action  the  plaintiff  at  no  time  had  any  right  to  main- 
tain the  action,  and  I do  not  think  Rule  134  contemplates  adding 
or  substituting  a plaintiff  under  such  circumstances.  I there- 
fore refuse  the  motion  to  add  or  substitute  Porter  as  a party 
plaintiff.  In  view  of  this,  it  is  unnecessary  for  me  to  decide  as  to 
whether  Porter  could  succeed  in  an  action  for  specific  performance. 

The  defendant  contends  that  time  was  of  the  essence  of  the 
contract  and  that  neither  the  plaintiff  nor  Porter  had  complied 
with  his  part  of  the  contract,  and  it  may  be  that  this  defence 
can  be  established,  but  upon  that  branch  I pass  no  opinion. 

The  plaintiffs  action  will  be  dismissed,  but,  as  the  defence 
was  purely  a technical  one  and  without  any  substantial  merit, 
the  dismissal  will  be  without  costs. 

On  the  argument  I suggested  to  counsel  for  the  plaintiff  that 
there  was  no  contract  in  writing  by  the  defendant,  but,  as  the 
Statute  of  Frauds  was  not  pleaded,  it  could  not  be  relied  upon  as 
a defence  to  the  present  action;  if  the  Statute  of  Frauds  were 
pleaded,  it  would  be  somewhat  doubtful  whether  the  plaintiff 
could  in  the  face  of  such  plea  succeed  in  an  action  for  specific 
performance. 


[rose,  j.] 

Hutchison  y.  Paxton. 


Contract — Action  by  Assignee  to  Enforce  Forfeiture — Undertaking  to 
Sell  Shares  of  Company  by  Certain  Day — Forfeiture  if  Undertaking 
not  Fulfilled  — Waiver — Election  not  to  Forfeit  — Consideration — 
Statute  of  Frauds — Whether  Benefit  of  Contract  Assignable. 

An  agreement  was  made  (in  writing)  between  the  defendant  P.  and 
one  T.,  of  the  first  part,  and  G.,  of  the  second  part,  that  in  a certain 
event  P.  and  T.  should  “forfeit  their  right  and  title  in  the  division” 
of  certain  shares  of  the  capital  stock  of  a company  to  be  formed  and 
should  “turn  back”  to  G.  certain  shares  allotted  to  them.  The 
plaintiff,  the  holder  of  an  assignment  of  G.’s  right,  title,  and  interest 
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in  the  agreement  and  in  the  “benefits  and  advantages  to  be  derived 
therefrom  and  from  the  stock  mentioned  therein,”  brought  this 
action  to  enforce  the  agreement:  — 

Held,  that  G.  had  precluded  himself,  by  his  dealings  with  P.,  from 
asserting  the  right  to  forfeit  P.’s  shares. 

The  use  of  the  word  “waiver”  in  this  connexion  is  objectionable 
( Danforth  Heights  Ltd.  v.  McDermid  Brothers  (1922),  52  O.L.R.  412) ; 
but  there  was  here  that  election  not  to  exercise  a right  which  is 
often  called  a “waiver”  of  the  stipulation  by  which  the  right  was 
brought  into  existence. 

One  of  P.’s  obligations  was  to  undertake  the  sale  of  the  stock  in 
amounts  to  net  the  company  $100,000  by  the  1st  January,  1927,  and 
one  of  his  agreements  was  to  forfeit  certain  shares  in  case  he  failed  to 
produce  the  $100,000  within  the  times  limited  by  the  agreement. 
He  did  fail;  and  on  the  2nd  January  G.  had  a right  at  his  option 
either  to  exact  the  penalty  or  to  fix  another  time  for  getting  in  the 
$100,000.  Having  this  option,  G.  did  an  act  which  was  justifiable 
upon  the  footing  of  his  having  elected  to  take  the  second  of  the 
positions,  but  unjustifiable  if  he  had  elected  the  other  way,  and 
thereby  he  made  his  election. 

Scarf  v.  Jardine  (1882),  7 App.  Cas.  345,  applied  and  followed. 

Held,  also,  that,  as  the  agreement  to  forfeit  thie  shares  was  not  to  be 
performed  within  a year,  the  case  came  within  the  Statute  of  Frauds: 
the  consideration  was  an  essential  part  of  the  agreement,  and  should 
have  been  but  was  not  set  forth  in  the  writing;  and  the  considera- 
tion, even  if  it  had  been  set  forth,  would  not  have  supported  the 
promise,  since  it  moved,  not  from  G.,  the  promisee,  but  from  a third 
person,  for  whom  G.  was  not  a trustee  in  such  sense  as  to  be  in  a 
position  to  enforce  the  forfeiture  on  his  behalf. 

Semble.  the  benefit  of  P.’s  agreement  to  procure  capital  for  the  com- 
pany was  not  assignable. 


Action  to  enforce  an  agreement. 


The  action  was  tried  before  Rosit,  J.,  without  a jury,  at  a 
Toronto  sittings. 

R.  S.  Robertson.  K.C.,  for  the  plaintiff. 

A.  G.  Slaght , K.C.,  and  J.  Bictcnell , for  the  defendants. 

February  18.  Rose,  J. : — This  action  is  brought  to  enforce  an 
agreement  in  writing  made  between  the  defendant  Norman  Pax- 
ton and  J.  B.  Terry,  of  the  first  part,  and  M,  B.  R.  Gordon,  of 
the  second  part,  whereby  it  was  agreed  that  in  a certain  event 
Paxton  and  Terry  should  “forfeit  their  right  and  title  in  the 
division”  of  certain  shares  of  the  capital  stock  of  a company  that 
was  to  he  formed  and  known  as  MoCarthy-Webb  Goudreau  Mines 
Limited  and  should  “turn  back”  to  Gordon  certain  shares  “allot- 
ted” to  Paxton  and  Terry.  The  plaintiff  holds  an  assignment 
of  Gordon’s  right,  title,  and  interest  in  the  agreement  and  in  the 
“benefits  and  advantages  to  be  derived  therefrom  and  from  the 
stock  mentioned  therein.”  If  the  plaintiff  succeeds  in  securing 
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the  shares  he  will  hold  them  at  the  disposal  of  the  directors  of 
MoCarthy-Webb  Goudreau  Mines  Limited  for  the  benefit  of  the 
company. 

Gordon  is  a mining  engineer.  In  the  summer  of  1925  he 
learned  that  he  could  procure  from  D.  J.  McCarthy  and  W.  J. 
Webb  an  option  to  purchase  certain  mining-claims  for  a con- 
sideration of  $50,000,  payable  in  instalments,  and  certain  shares 
of  the  capital  stock  of  a company  to  be  formed  to  own  and 
develop  the  claims.  He  was  not  in  a financial  position  to  under- 
take the  purchase  and  development  of  the  claims,  but  Terry  in- 
formed him  that  Paxton  probably  would  be  able  to  raise  the  money. 
Gordon  was  introduced  by  Terry  to  Paxton,  and  it  was  arranged 
that  the  three  should  procure  the  option,  and  there  was  apparently 
a loose  understanding  that  Paxton  should  be  responsible  for  financ- 
ing the  proposed  company  and  that  Gordon’s  services  as  an  en- 
gineer should  be  available.  Terry  seems  to  have  been  allowed  to 
share  in  the  venture,  not  because  it  was  supposed  that  he  could 
help  materially  in  the  financing  of  the  company,  but  because  he 
had  introduced  Gordon  to  Paxton.  It  was  decided  that  as  Paxton 
was  to  undertake  the  placing  of  the  company’s  shares  it  would 
be  well  to  take  the  option  in  his  name. 

The  option  was  granted  to  Paxton  by  McCarthy  and  Webb  by 
an  agreement  dated  the  6th  August,  1925.  In  order  under  it 
to  acquire  title  to  the  mining  claims  it  was  necessary  to  pay,  in 
cash,  $2,500  on  or  before  the  21st  September,  1925,  $1,000  a month 
for  the  next  24  months,  then  $2,000  a month  for  the  11  months 
following,  and,  as  a final  payment,  $1,500  (in  all  $50,000),  and, 
until  the  cash  consideration  was  fully  paid,  to  spend  at  least  $1,000 
a month  in  actual  work  upon  the  property.  A company  with  an 
authorised  capital  stock  of  $3,000,000  divided  into  one-dollar 
shares  was  to  be  formed  and  was  to  acquire  Paxton’s  “options, 
rights,  and  obligations”  under  the  agreement;  and,  as  the  “stock 
consideration”  for  the  transfer  of  the  mining-claims,  McCarthy 
and  Webb  were  to  receive  2,000,000  fully-paid  shares.  (Actually, 
the  agreement  says  1,999,994  shares,  thus  leaving  out  the  five 
incorporators’  shares  and  one  share  that  would  be  paid  for  in  cash ; 
but  in  discussing  the  option-agreement  and  the  other  agreements 
it  will  be  more  convenient  to  speak  of  a round  number  of  shares). 

By  an  agreement  bearing  the  same  date  as  the  option-agree- 
ment (the  6th  August,  1925)  McCarthy  and  Webb  covenanted 
with  Paxton  that  they  would  instruct  the  company  to  allot  to 
Paxton  or  his  nominee  or  nominees  1,250,000  of  the  2,000,000 
shares  that  were  to  come  to  the  vendors  as  part  of  the  considera- 
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tion  for  the  transfer  of  the  mining-claims,  and  that  they  would 
“pool”  the  other  750,000  of  their  2,000,000  shares  for  one  year 
by  delivering  them  to  a trust  company  with  irrevocable  instruc- 
tions to  hold  them  for  the  year  and  then  to  return  them ; and  by  an 
agreement  made  between  Paxton,  Terry,  and  Gordon,  dated  the 
10th  August,  1925,  Paxton  acknowledged  that  Terry  and  Gordon 
had  each  a one-third  interest  in  the  option-agreement,  and  Terry 
and  Gordon  each  assumed,  and  agreed  to  pay,  one-third  of  any 
obligations  that  Paxton  had  assumed  or  might  be  responsible  for 
by  reason  of  his  having  executed  the  option-agreement. 

At  the  time  of  the  execution  of  the  agreements  that  have  been 
mentioned,  Paxton  seems  to  have  been  quite  confident  of  his  ability 
to  procure  promptly  such  capital  as  should  be  required  for  the 
purchase  and  development  of  the  mining  claims.  He  was,  however, 
over  sanguine;  it  became  apparent  that  there  would  be  difficulty 
in  making  the  first  payment  of  $2,500  on  the  day  fixed  by  the 
agreement — the  21st  September,  1925.  In  these  circumstances, 
J.  B.  Terry  appealed  to  his  brother,  S.  D.  Terry,  for  assistance. 
When  S.  D.  Terry  had  discussed  the  matter  he  expressed  himself 
as  being  unwilling  to  try  to  interest  any  of  his  friends  unless  the 
loose  understanding  that  Paxton,  J.  B.  Terry  and  Gordon  had 
among  themselves  relative  to  the  financing  of  the  proposed  com- 
pany and  the  use  to  be  made  of  the  1,250,000  shares  was  made 
more  definite  and  an  assurance  was  given  that  the  required  capital 
would  be  procured,  and  that  in  the  meantime  as  many  as  possible 
of  the  shares  coming  to  Paxton,  J.  B.  Terry  and  Gordon  from 
the  vendors  should  be  kept  off  the  market.  The  three  co-adven- 
turers  had  to  have  the  $2,500  if  they  were  to  keep  their  rights 
under  the  option  alive,  and,  S.  D.  Terry  having  prepared  a mem- 
orandum of  agreement,  they  signed  it,  and  S.  E).  Terry  signed  as 
a witness  to  their  signatures.  This  is  the  document  upon  which 
the  plaintiff  bases  his  claim. 

The  memorandum  bears  no  date.  It  recites  (1)  that  Paxton 
and  J.  B.  Terry  are  engaged  with  Gordon  in  the  “purchase,  flota- 
tion, and  incorporation”  of  the  mining-claims,  which  are  to  be 
known  as  McCarthy-Webb-Goudreau  Mines  Limited,  (2)  that 
Paxton,  J.  B.  Terry  and  Gordon  “have  equally  divided  into  three 
parts  1,250,000  shares  of  capital  stock  of  said  company,”  and 
(3)  that  Paxton  and  J.  B.  Terry  have  verbally  agreed  with  Gor- 
don “to  undertake  the  sale  of  treasury  stock  in  the  amounts  to 
net  the  company  $100,000  by  the  1st  January,  1927,  $100,000  by 
the  1st  January,1 1 928,  and  further  amounts  until  sufficient  stock 
has  been  disposed  of  to  equal  per  ratio — share  for  share  of  the 
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250,000  shares  of  capital  stock  allotted  to  each  and  held  with 
the  said  ....  Gordon;”  and  it  proceeds  to  witness  an  agree- 
ment between  Paxton  and  J.  B.  Terry,  of  the  first  part,  and  Gor- 
don, of  the  second  part,  that  “should  the  parties  of  the  first  part 
fail  in  their  efforts  to  produce  the  above  sums  from  the  sale  of 
capital  stock  or  otherwise  in  the  time  limits  aforesaid  the  parties 
of  the  first  part  thereby  forfeit  their  right  and  title  in  the  division 
of  the  said  stock  and  turn  back  to  . . . Gordon  . . . .all 

stock  so  allotted,  but  retaining  therefrom  a number  of  shares 
as  per  ratio  of  the  capital  sold  and  proceeds  turned  over  to  the 
company,”  and  a further  agreement  that  “should  the  board  of 
directors  not  require  moneys  in  the  sums  above  set  forth  the  time 
limit  of  this  agreement  is  automatically  extended.”  All  of  the 
foregoing  is  in  one  paragraph,  which  is  followed  by  a second  in 
these  words:  “It  is  further  agreed  between  ....  Paxton, 
John  B.  Terry  and  . . . Gordon  that  each  pool  two  hundred 

and  fifty  thousand  (250,000)  of  capital  stock  in  said  company 
until  January  1st,  1928.” 

The  document  having  been  signed,  S.  D.  Terry  provided  the 
$2,500,  and  Paxton  made  the  first  payment  to  McCarthy  and 
Webb.  The  payment  was  made  one  day  late,  but  by  an  agreement 
dated  the  25,th  September,  1925,  it  was  accepted  as  if  made  in 
time,  and  some  terms  (of  no  importance  in  the  present  case) 
were  added  to  the  option-agreement. 

The  company  was  incorporated  by  letters  patent  dated  the  26th 
October,  1925,  and  at  meetings  held  on  the  10th  November 
Paxton’s  offer  to  assign  the  option-agreeifrent  and  the  supplemen- 
tary agreement  of  the  25th  September  was  accepted,  and  the  issue 
of  the  “stock  consideration”  of  2,000,000  fully-paid  shares  was 
authorised. 
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Paxton  instructed  the  company  to  issue  to  his  wife,  the  de- 
fendant Lillian  M.  Paxton,  certificates  for  the  shares  or  some  of 
the  shares  to  which  he  was  entitled  under  the  agreements  that 
have  been  mentioned,  and  a certificate  for  250,000  shares  was 
issued  to  Mrs.  Paxton  accordingly.  This  certificate  and  others 
representing  250,000  of  Gordon’s  and  250,000  of  J.  B.  Terry’s 
shares  were  sent  to  a trust  company  in  a letter  dated  the  4th 
December,  1925,  the  trust  company  being  instructed  to  retain  the 
three  certificates  until  the  12th  November,  1926,  and  then  to 
return  them  to  their  respective  holders.  By  the  terms  of  the 
agreement  between  Paxton,  J.  B.  Terry  and  Gordon,  the  250,000 
shares  were  to  be  “pooled”  until  the  1st  January,  1928;  and  there 
is  no  convincing  evidence  as  to  how  it  came  about  that  the  in- 
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structions  to  the  trust  company  were  to  return  the  certificates 
after  the  12th  November,  1926.  There  is  some  suggestion  that 
a variation  of  the  terms  of  the  agreement  was  arranged,  and  there 
is  a counter-suggestion  of  a slip  in  the  writing  of  the  letter  of 
instructions,  and  it  would  be  difficult  to  find  what  the  fact  was. 
On  .the  16th  November,  1926,  the  trust  company  wrote  letters 
to  the  several  signers  of  the  pooling  instructions,  and  with  each 
letter  enclosed  the  certificate  issued  in  the  name  of  the  person  to 
whom  the  letter  was  addressed.  The . letters  were  sent  in  care 
of  the  mining  company,  and  the  letter  to  Mrs.  Paxton  remained 
in  the  custody  of  the  mining  company  or  of  Gordon,  the  presi- 
dent, until  it  was  produced  at  the  trial.  Mrs.  Paxton  is  a bare 
trustee  for  her  husband  of  the  shares  that  stand  in  her  name;  and 
if,  as  between  the  plaintiff  and  Paxton,  the  plaintiff  is  (as  he 
asserts)  entitled  to  the  250,000  shares,  no  difficulty  is  created  by 
the  fact  that  on  the  face  of  the  certificate  and  in  the  company’s 
books  it  appears  that  Mrs.  Paxton  is  the  holder. 


Throughout  the  year  1926  the  mining  company  was  constantly 
in  need  of  money.  The  option-agreement  called  for  the  payment 
of  $1,000  a month  to  McCarthy  and  Webb  and  the  expenditure 
of  at  least  $1,000  a month  in  work  upon  the  claims;  moreover,  if 
the  shares  were  to  be  made  valuable,  active  development-work 
costing  a great  deal  more  than  the  stipulated  $1,000  a month  had 
to  be  undertaken.  Paxton,  however,  failed  to  secure  funds  by  the 
placing  of  the  treasury  shares — in  all,  he  got  in  less  than  $1,000 
— and  the  directors  were  hard  put  to  it  to  keep  the  option  alive, 
and  probably  they  would  have  failed  altogether  but  for  McCarthy’s 
indulgence.  In  March,  1927,  McCarthy  decided  that  he  would 
not  allow  matters  to  drift  any  longer,  and  that  the  proper  thing  to 
do  would  be  to  cancel  the  options  and  turn  the  property  over  to  a 
new  company  in  which  those  persons  who  had  put  money  into  the 
undertaking  (for  instance,  persons  who  held  “syndicate  shares,” 
i.e.  shares  transferred  by  the  promoters  out  of  the  unpooled  part 
of  the  1,250,000  shares,  in  consideration  of  money  put  up  or 
promised  before  the  formation  of  the  company)  would  be  given 
an  interest,  but  from  which  the  promoters,  as  such,  would  be  ex- 
cluded. However,  when  Gordon  had  agreed  to  turn  over  his* 
250,000  shares,  and  J.  B.  Terry  (who  had  parted  with  30,000 
shares)  had  agreed  to  turn  over  220,000,  to  McCarthy’s  solicitor, 
to  be  placed  at  the  disposal  of  the  directors,  Mr.  McCarthy  decided 
not  to  cancel  the  option  but  to  adopt  means  of  financing  the  exist- 
ing company,  first  getting  in  Paxton’s  250,000  shares  to  be  dealt 
with  in  the  same  way  as  the  shares  turned  in  by  Gordon  and  J.  B. 
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Terry.  But  Paxton  refused  to  give  up  his  shares,  and  the  direc- 
tors authorised  the  company’s  solicitor  to  take  such  action  as  might 
be  necessary  to  get  the  shares  in;  hence  the  assignments  to  the 
plaintiff  and  the  institution  of  this  action. 

There  are  obvious  difficulties  in  the  construction  of  some  of  the 
parts  of  the  agreement  sued  upon,  but  I incline  to  the  opinion 
that,  although  there  is  neither  an  accurate  recital  of  the  extent 
of  the  obligation  assumed  by  Paxton  nor  a precise  statement  of 
every  event  upon  which  forfeiture  of  the  250,000  shares  (or  of 
some  of  them)  was  to  occur,  still  the  stipulation  for  forfeiture 
upon  the  failure  of  Paxton’s  efforts  to  “produce”  $100,000  by  the 
1st  January,  1927,  is  definite  and  (as  far  as  the  form  of  the  docu- 
ment goes)  enforceable.  However,  there  is  no  need  to 
pronounce  definitely  upon  this  point  if  my  opinion  as  to  some 
defences  now  to  be  discussed  is  correct. 

During  the  year  1926  Paxton  and  Gordon  and  the  board  of 
directors  (of  which  Paxton  and  Gordon  were  members)  entered 
upon  negotiations  of  several  kinds  with  several  persons  looking  to 
the  placing  of  the  whole  or  the  greater  portion  of  the  treasury 
shares,  none  of  which  negotiations  came  to  anything;  and  concur- 
rently the  directors,  without  any  objection  from  Paxton,  appoint- 
ed agents  who  procured  subscriptions  for  shares  in  small  blocks, 
162,075  shares  being  placed  in  this  way.  The  directors  also,  upon 
motion  of  Paxton,  gave  an  option  on  the  8th  June,  1926,  to  J.  F. 
MacKenzie  to  take  50,000  shares  at  20  cts.  a share  on  or  before 
the  1st  August,  1926,  another  50,000  at  the  same  price  on  or  before 
the  1st  September,  and  additional  blocks  monthly  thereafter  at 
increasing  prices  until  800,000  in  all  should  be  taken;  failure, 
however,  to  take  and  pay  for  any  monthly  quota  was  to  end 
MacKenzie’s  rights,  and  the  option  came  to  an  end  immediately 
after  the  1st  August,  1926,  upon  his  failure  to  pay  in  full  for  the 
first  50,000  shares.  Before  the  end  of  the  year  there  had  been  a 
slackening  of  Paxton’s  efforts — he  was  devoting  his  energy  largely 
to  other  matters,  although  apparently  he  still  hoped  that  ultimately 
capital  would  be  found  for  the  company — and  in  November  he 
was  in  negotiation  with  Messrs.  Josephs  and  Weisman.  In  this 
connexion  he  wrote  to  Gordon  on  the  25th  November,  making  sug- 
gestions as  to  what  was  to  be  done  when  Josephs  came  to  inspect 
the  property,  and  at  the  end  of  the  letter  he  said : “I  cannot  afford 
to  spend  any  more  time.  If  nothing  doing  with  Josephs  I am 
through  with  the  whole  proposition.”  The  contract  that  Josephs 
and  Weisman  were  prepared  to  consider  was  not  the  kind  of  con- 
tract that  the  promoters  and  the  directors  had  hoped  for;  but  at 
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the  end  of  the  year  the  position  was  that  a draft  contract  pre- 
pared in  New  York  had  been  submitted  to  Gordon,  and  had  been 
sent  by  Gordon  to  his  solicitor  at  Sault  Ste.  Marie  for  considera- 
tion, and  that  there  had  been  no  formal  rejection  of  the  offer. 
Then  on  the  4th  January,  1927,  Paxton  wrote  to  Gordon  saying, 

amongst  other  things,  “Josephs  et  al have  an  idea  that 

directors  of  MoCarthy-Webb  are  stalling  and  looking  for  a better 
deal  elsewhere.  They  will  not  offer  any  better  terms  on  McC.-W. 
than  submitted,  and  I am  afraid  that  unless  they  get  a definite 
answer  at  once  they  will  call  the  deal  off  and  forget  the  whole 
camp;”  and  on  the  same  day  (but  of  course  not  in  answer  to 
Paxton’s  letter)  Gordon  telegraphed  to  Paxton  saying,  “Deal  still 
pending.”  What  else  Gordon  said  in  his  telegram  does  not  appear 
— the  telegram  has  been  lost,  and  the  only  evidence  of  its  contents 
is  Gordon’s  admission  of  the  correctness  of  a quotation  in  a letter 
written  by  Paxton  on  the  5th  January — but  apparently  there  was 
not  in  the  telegram  any  statement  of  the  directors’  reason  for  de- 
laying to  accept  or  reject  the  offer.  Gordon,  however,  admits  that 
it  is  quite  clear  that  after  the  1st  January,  1927,  he  w^as  negotiat- 
ing with  Paxton;  and  it  seems  to  be  clear  that  after  the  negotia- 
tions with  Weisman  and  Josephs  fell  through  there  was  no  state- 
ment by  any  one  to  Paxton  that  if  he  did  not  within  a certain  time 
procure  the  first  $100,000  he  would  be  treated  as  in  default  and 
the  forfeiture  of  the  250,000  shares  would  be  insisted  upon;  pos- 
sibly it  was  assumed  that  Paxton,  who  on  the  31st  December  had 
resigned  from  the  directorate,  giving  as  a reason  that  he  was  too 
busy  in  New  York  to  attend  properly  to  the  company’s  affairs, 
had  abandoned  his  interest.  On  the  10th  March,  1927,  the  com- 
pany entered  into  a contract  with  F.  G.  Oke  & Co.  which  put  it 
out  of  Paxton’s  power  to  sell  shares  of  the  treasury  stock. 

For  the  defendants  it  is  argued  that  Paxton’s  obligation  to 
find  capital  for  the  company  in  the  amounts  stated  and  suggested 
in  the  agreement  sued  upon  was  dependent  upon  the  ability  of  the 
company  to  issue  as  many  as  a million  shares,  and  that  Gordon, 
by  bringing  about  or  sanctioning  the  issue  of  the  162,075  shares 
and  thus  putting  it  out  of  Paxton’s  power  to  ask  for  subscriptions 
for  a million  shares,  relieved  Paxton  of  his  obligation.  It  is  con- 
tended also  that  the  granting  of  the  option  on  800,000  shares  to 
MacKenzie  in  June,  1926,  had  the  same  effect,  or  at  any  rate  that 
it  relieved  Paxton  from  his  obligation  to  bring  in  $100,000  dur- 
ing the  year  1926,  since  so  long  as  MacKenzie’s  rights  continued 
no  treasury  shares  could  be  allotted  to  any  one  else.  In  my 
opinion,  neither  of  these  contentions  is  valid.  Paxton’s  obligation, 
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paid  a commission  on  all  subscriptions  that  he  brought  in,  so  that  Paxton. 
it  was  to  his  advantage  to  place  as  many  shares  as  possible  inde- 
pendently of  the  board;  but  it  would  hardly  have  been  contended 
that  in  1926  he  was  bound  to  bring  in  $100,000  in  addition  to  what 
might  be  brought  in  by  canvassers  or  might  come  from  MacKenzie, 
and  if  the  option  had  been  exercised  $100,000  would  have  come 
from  that  source  alone,  so  that  the  action  of  the  board  was  really 
in  ease  of  Paxton  as  tending  to  save  the  forfeiture  of  his  250,000 
shares  and  at  the  same  time  to  relieve  him  from  the  obligation  to 
find  subscribers. 

It  is  contended  also — and  this  contention  seems  to  me  to  be 
sound — that  Gordon  precluded  himself,  by  his  dealings  with  Pax- 
ton after  the  1st  January,  1927,  from  asserting  the  right  to  for- 
feit Paxton’s  shares — it  is  suggested  that  Gordon  "waived”  the 
benefit  of  the  stipulation  that  the  first  $100,000  should  be  forth- 
coming by  the  1st  January,  1927.  For  reasons  stated  in  Dan- 
forth  Heights  Ltd.  v.  McDermid  Brothers  (1922),  52  O.L.R.  412, 

I object  to  the  use  of  the  word  "waiver”  in  this  connexion;  but  I 
think  that  there  was  here  that  election  not  to  exercise  a right 
which  is  often  called  a "waiver”  of  the  stipulation  by  which  the 
right  was  brought  into  existence.  One  of  Paxton’s  obligations  as 
recited  in  the  document  was  to  undertake  the  sale  of  the  stock 
in  amounts  to  net  the  company  $100,000  by  the  1st  January,  1927, 
and  one  of  his  agreements  was  to  forfeit  certain  shares  in  case 
he  failed  in  his  efforts  to  produce  the  $100,000  within  the  time 
limited.  He  did  fail  in  his  efforts,  so  that  on  the  2nd  January, 

1927  (assuming  the  validity  of  the  agreement),  Gordon  had  a 
right  at  his  option  in  effect  to  say  to  Paxton,  either:  "You  have 
failed  to  bring  in  $100,000 ; I exact  the  penalty ; you  need  not 
do  anything  further,”  or:  "You  are  in  default;  you  must  try  to 
get  in  the  first  $100,000  by  such  and  such  a time  and  the  other 
sums  covered  by  our  agreement  within  the  times  limited  by  the 
agreement;  if  you  fail  I shall  exact  the  stipulated  penalty.”  Hav- 
ing this  option,  Gordon  did  an  act  which  was  justifiable  upon  the 
footing  of  his  having  elected  to  take  the  second  of  the  positions 
indicated  but  unjustifiable  if  he  had  elected  the  other  way — he 
caused  Paxton  to  continue  to  deal  with  Weisman  and  Josephs ; 
and  thereby,  whether  he  intended  it  or  not,  he  made  his  election : 
see  Lord  Blackburn’s  judgment  in  Scarf  v.  Jardine  (1882),  7 App. 

Cas.  345,  360,  361. 
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Gordon?s  election  not  to  exact  the  penalty  is  not  the  only  diffi- 
culty in  the  plaintiffs  way.  The  defence  based  upon  the  statute 
of  Frauds,  which  is  pleaded,  and  the  defence  of  want  of  considera- 
tion, which  is  not  pleaded  but  which  is  closely  connected  with  the 
defence  based  upon  the  statute  and  which  the  defendants  ought 
to  have  leave  to  set  up  by  amendment  if  any  amendment  is  thought 
to  he  necessary,  are,  in  my  opinion,  valid.  Paxton’s  agreement  to 
forfeit  his  shares  in  case  he  failed  in  his  efforts  to  secure  capital 
for  the  company  was  really  made  with  S.  D.  Terry  rather  than 
with  Gordon.  Terry,  as  has  been  stated,  was  asked  to  provide 
the  money  with  which  to  make  the  first  of  the  payments  under  the 
option.  He  refused  to  do  so  unless  the  three  promoters  would  tie 
up  their  750,000  shares  and  Paxton  and  J.  B.  Terry  would  agree 
to  forfeit  their  portions  of  the  750,000  in  case  the  capital  was  not 
secured  withn  a limited  .time ; and  the  agreement  sued  upon  was 
in  reality  an  agreement  by  Paxton,  J.  B.  Terry  and  Gordon  with 
S.  D.  Terry,  and  the  only  consideration  for  it  (as  well  as  for  Pax- 
ton’s assignment  of  certain  shares  to  S.  D.  Terry  by  another  docu- 
ment) was  S.  D.  Terry’s  undertaking  to  secure  the  $2,500.  Mr. 
Robertson  suggests  that  Gordon’s  agreement  to  pool  his  250,000 
shares  was  consideration  for  Paxton’s  agreement  to  forfeit  his 
250,000  in  case  he  failed  to  provide  the  company  with  capital,  as 
well  as  for  Paxton’s  agreement  to  pool  his  shares;  and,  if  regard 
he  had  only  to  the  form  of  the  document  and  not  to  the  substance 
of  the  transaction,  there  is  something  in  that  suggestion;  for, 
while  the  agreement  to  pool  the  shares  stands  in  a clause  by 
itself,  and  Gordon’s  agreement  to  enter  the  pool  is  not  expressed 
to  be  the  consideration  for  Paxton’s  agreement  to  incur  a penalty, 
and  while  promises  are  not  necessarily  mutual  because  they  are 
written  on  the  same  piece  of  paper  (Davis  v.  Shaw  (1910),  21 
O.L.R.  474),  still,  in  general,  where  consideration  appears  in 
a written  agreement  all  the  promises  are  construed  as  referable  to 
it:  Leake  on  Contracts,  7th  ed.,  p.  460;  Gore  District  Mutual  Fire 
Insurance  Co.  v.  Samo  (1878),  2 Can.  S.C.R.  411,  Schrader  v. 
Lillis  (1885),  10  O.R.  358;  13  Corpus  Juris  333;  Sunset  Shingle 
Co.  v.  Northwest  Electric  and  Water  Works  (1922),  203  Pac. 
Repr.  978 — especially  where  the  consideration  is  stated  at  the  be- 
ginning (and  not,  as  in  the  present  case,  at  the  end)  of  the  docu- 
ment: Harris  v.  Venables  (1872),  L.R.  7 Ex.  235.  But  it  is  one 
thing  in  the  case  of  a real  contract  to  find  that  one  party’s  promise 
was,  although  not  so  expressed,  the  consideration  for  the  promise 
made  by  the  other  party,  and  it  is  quite  another  thing,  in  such  a 
case  as  this,  to  find  in  the  promise  made  as  a matter  of  form  by 
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one  of  the  parties  to  the  others  the  consideration  for  the  promises  Rose,  J. 

made  by  those  others,  although  it  is  known  that  in  truth  each  1928. 

of  the  parties  made  his  promise  in  consideration  of  an  obligation  

, ■ Hutchison 

assumed  by  a stranger  to  the  formal  contract  and  that,  stripped  v # 

of  its  form,  the  transaction  is  essentially  one  in  which  the  persons  Paxton. 
who  signed  the  document  were  together  contracting  with  the 
person  whose  name  does  not  appear.  I think  that  a finding  that 
Gordon’s  promise  to  pool  his  shares  was  the  consideration  for 
Paxton’s  promise  in  a certain  event  to  forfeit  his  shares  would  be 
opposed  to  the  fact,  and  that  there  is  nothing  in  the  cases  to  require 
such  a finding  to  be  made,  or  indeed  to  justify  the  making  of  it. 

That  being  so,  my  opinion  is  that  the  defences  now  under  con- 
sideration are  established:  the  agreement  to  forfeit  the  shares  was 
not  to  be  performed  within  a year;  the  case  is  within  the  statute; 
the  consideration  is  an  essential  part  of  the  agreement;  and  ought 
to  have  been,  but  is  not,  set  forth  in  the  memorandum;  and  the 
consideration,  even  if  it  had  been  set  forth,  would  not  have  sup- 
ported the  promise,  since  it  moved,  not  from  Gordon,  the  promisee, 
but  from  S.  D.  Terry,  and,  as  is  -stated  by  Viscount  Haldane, 

L.C.,  in  Dunlop  Pneumatic  Tyre  Co.  Ltd.  v.  Selfridge  and  Co.  Ltd., 

[1915]  A.€'.  847,  at  p.  853,  “If  a person  with  whom  a contract  not 
under  seal  has  been  made  is  to  be  able  to  enforce  it  consideration 
must  have  been  given  by  him  to  the  promisor  or  to  some  other 
person  at  the  promisor’s  request.”  I do  not  think  that  Gordon 
was,  as  is  -suggested  by  Mr.  Robertson,  a trustee  for  S.  D.  Terry 
in  such  sense  as  to  be  in  a position  to  enforce  the  forfeiture  on 
his  behalf ; and  of  course  it  is  not  Gordon  that  is  suing. 

An  interesting  question  is  raised  by  the  defendants  as  to  the 
assignability  of  the  right  sought  to  be  enforced.  Probably  the 
benefit  of  Paxton’s  agreement  to  procure  or  to  endeavour  to  pro- 
cure capital  for  the  company  was  not  assignable;  and,  the  num- 
ber of  shares  to  be  retained  by  Paxton  out  of  his  250,000  shares 
being  unascertained,  the  assignment  to  the  plaintiff  seems  to 
resemble  an  assignment,  after  a breach  of  contract,  of  the  right  to 
collect  unliquidated  damages  for  the  breach.  Upon  this  ques- 
tion as  to  the  plaintiff’s  right  as  assignee  to  enforce  such  right, 
if  any,  as  Gordon  could  have  enforced,  Colien  v.  Weller  (1911), 

24  O.L.R.  171,  Clegg  v.  Bromley,  [1912]  3 K.B.  474,  Baird  & 

Botterill  v.  Taylor  (1917),  33  D.L.R.  <99,  and  Ellis  v.  Torrington, 

[1920]  1 K.B.  399,  may  be  referred  to;  but,  if  my  opinion  on  the 
points  already  discussed  is  correct,  this  question,  iike  many  others 
of  the  questions  raised  by  Mr.  S-laght,  need  not  be  decided,  and  I 
deem  it  better  to  refrain  from  expressing  an  opinion  unnecessarily. 

By  an  agreement  dated  the  26th  March,  1926,  the  defendants 


76 

Rose,  J. 
1928. 

Hutchison 

v. 

Paxton. 


1928. 
Feb.  23. 


ONTARIO  LAW  REPORTS.  [vol. 

agreed  with  S.  D.  Terry  to  assign  to  him  (subject  to  the  agreement 
sued  upon  and  to  the  pooling  arrangement)  50,000  of  Paxton’s 

250.000  shares.  The  benefit  of  this  agreement  was  assigned  by 
Terry  to  the  plaintiff  before  action,  and  there  seems  to  be  no 
reason  why  the  plaintiff  should  not  have  judgment  declaring  him 
to  be  entitled  to  the  50,000  shares;  but  that,  in  my  opinion,  is 
the  only  right  that  the  plaintiff  has  established. 

Presumably,  the  action  would  not  have  been  defended  if 
nothing  more  than  a declaration  of  the  right  to  a transfer  of  the 

50.000  shares  had  been  asked  for;  but  the  defendants  have  not 
tendered  an  assignment,  and  they  do  not  in  their  pleadings  admit 
the  right;  and  I think  that,  while  they  are  entitled  to  some  costs 
because  of  their  success  upon  the  larger  issue,  they  are  not  entitled 
to  the  whole  of  their  costs  of  the  action,  and  that  the  proper  order 
will  be  that  the  plaintiff  pay  three-fourths  of  the  defendants’  costs 
as  taxed. 


[rahey,  j.] 

Advance-Rumely  Thresher  Co.  v.  Armour. 

Sale  of  Goods — Contract — Warranty — Conditions  in  Defeasance  of — 
Effect — Return  of  Goods  as  not  Fulfilling  Conditions — Warranty 
Construed  as  Condition — Counterclaim — Damages — Sale  of  Goods 
Act,  R.S.O.  1927,  eh.  163,  sec.  15 — Promissory  Note  Given  for  Instal- 
ments of  Purchase-Money — Action  on,  before  Maturity — Accelera- 
tion Clause  in\  Contract — Necessity  for  Shewing  by  Evidence  that 
Vendor  Deemed  Purchase-price  Insecure  — Action  Brought  Pre- 
maturely. 

The  plaintiff  company  sued  the  defendant  upon  promissory  notes 
made  by  the  defendant  in  the  company’s  favour,  representing  instal- 
ments of  the  purchase-price  of  a machine  sold  by  the  company 
to  the  defendant.  The  action  was  brought  before  the  maturity  of 
the  notes,  but  the  company  relied  upon  a clause  in  the  contract  of 
sale  which  provided  that  if  the  company  considered  that  the  pur- 
chase-price was  insecure  the  whole  purchase-price  and  all  securities 
given  therefor  should,  at  the  company’s  option,  become  payable 
forthwith  and  suit  therefor  might  be  immediately  entered:  — 

Held,  that,  the  company  not  having  adduced  evidence  at  the  trial  to 
shew  that  the  action  was  brought  before  the  due  date  because  it 
considered  itself  insecure,  the  action  was  premature. 

Kennedy  v.  Thomas,  [1894]  2 Q.B.  759,  and  Westaway  v.  Stewart 
(1909),  2 Sask.  178,  followed. 

And  held,  upon  the  evidence,  that  the  machine  did  not  answer  the 
plaintiff  company’s  warranty  of  being  capable  of  performing  well 
the  work  for  which  it  was  intended. 

There  were  conditions  in  the  contract  in  defeasance  of  the  warranty 
requiring  the  purchaser  to  notify  the  vendor  of  complaints  within 
certain'  times  and  in  manner  provided,  and  with  none  of  these  did 
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the  defendant  literally  comply;  but  he  notified  the  company  promptly 
that  the  machine  was  not  working  well,  and  the  company  sent  men 
to  remove  the  causes  of  complaint,  which  they  did  not  succeed  in 
doing;  — 

Held,  that  the  warranty  was  really  a condition  and  that  under  the 
terms  of  the  contract  the  defendant  was  entitled  to  return  the 
machine  to  the  company  and  to  ask  for  payment  of  the  value  of  his 
old  machine  (which  he  had  made  over  to  the  company  as  part  of 
the  purchase-price)  and  for  reimbursement  for  the  prepaid  freight 
on  the  return  of  the  new  machine  to  the  company. 

In  view  of  a stipulation  in  the  contract  that  the  purchaser  should  have 
no  claim  for  damages  against  the  vendor,  evidence  of  damage  by 
loss  of  business  was  rejected. 

Remarks  upon  the  unfairness  of  the  printed  conditions  in  the  com- 
pany’s contract. 

Semble,  that  the  provision  that  “there  are  no  rights,  warranties,  or 
conditions,  express  or  implied,  statutory  or  otherwise,  other  than 
those  herein  contained,”  has  the  effect  of  displacing  whatever  benefit 
the  signer  would  be  entitled  to  from  the  implied  conditions  as  to 
quality  or  fitness  under  sec.  15  of  the  Sale  of  Goods  Act,  R.S.O. 
1927,  ch.  163. 


1028. 


Advance- 

Rumely 

Thresher 

Co. 

v. 

Armour. 


An  action  to  recover  the  amount  secured  by  certain  promissory 
notes  made  by  the  defendant  in  favour  of  the  plaintiff  company. 

December  21  and  22,  1927.  The  action  was  tried  before 
Raney,  J.,  without  a jury,  at  a Toronto  sittings. 

H.  F.  Parkinson,  for  the  plaintiff  company. 

A.  H.  Boddy,  for  the  defendant. 


February  23,  1928.  Raney,  J. : — By  contract  in  writing 
made  the  4th  July,  1927,  the  plaintiff  company  sold  to  the  de- 
fendant a thresher,  taking  the  defendant’s  old  thresher  on  account 
at  $500,  and  giving  three  promissory  notes  payable  on  the  1st 
January,  1928,  1st  January,  1929,  and  1st  January,  1930,  for 
$300,  $300,  and  $806.30,  respectively,  for  the  balance  of  the  pur- 
chase-price. Under  the  head  of  “Warranty”  the  contract  con- 
tained the  following  provision;  “Said  goods  are  warranted  to  be 
well  made  and  of  good  material  and  with  proper  use  capable  of 
performing  well  the  work  for  which  they  are  intended.”  There 
were  conditions  in  defeasance  of  the  warranty,  to  which  reference 
will  be  made  later  on. 

The  plaintiff  company  delivered  the  new  machine  to  the  de- 
fendant early  in  August  and  received  the  defendant’s  old  machine 
and  shortly  afterwards  sold  it. 

On  the  12th  September  the  defendant  shipped  the  thresher 
back  to  the  plaintiff  company  at  Toronto,  alleging  breach  of  war- 
ranty. 
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The  writ  of  summons  was  endorsed  with  a claim  for  payment 
of  the  promissory  notes,  and  was  issued  on  the  17th  September. 
The  defendant  filed  an  affidavit  of  merits  setting  up  the  breach 
of  the  warranty,  and  claiming  as  against  the  plaintiff  company 
$500  for  the  old  thresher,  $38.70  for  prepaid  freight  on  its  return, 
and  $1,000  damages.  There  were  no  pleadings.  At  the  trial  the 
breach  of  warranty  was  treated  as  the  only  defence,  and  I took 
time  to  consider  the  case. 


My  attention  was  not  called  at  the  trial  to  the  fact  that  the 
promissory  note  first  to  mature  was  not  on  its  face  due  when  the 
writ  was  issued.  After  this  fact  came  to  my  attention,  I asked 
counsel  to  hand  in  memoranda  covering  the  point  as  to  whether  the 
action  was  premature,  and  this  has  now  been  done. 

The  plaintiff’s  counsel  points  to  the  endorsement  of  his  writ  in 
which  he  alleges  in  respect  of  each  of  the  promissory  notes  that 
it  is  “overdue  pursuant  to  contract  between  the  parties,”  and  he 
points  out  that  this  allegation  is  not  answered  or  denied  in  the 
affidavit  of  merits,  and  was  not  raised  in  any  way  by  the  de- 
fendant prior  to  or  during  the  trial.  He  points  out  also  that 
the  rules  of  pleading  require  that  the  defendant  shall  raise  all 
matters  which  shew  the  action  not  to  be  maintainable  (Rule  143), 
and  he  submits  that  under  such  circumstances  the  defendant  could 
only  have  raised  such  a defence  by  amendment  and  with  leave  of 
the  'Court;  and,  no  such  amendment  having  been  made,  and  the 
trial  having  taken  place  upon  the  record,  that  it  is  now  too  late 
for  the  defendant  to  raise  the  question.  But  silence  of  a pleading 
as  to  any  allegation  contained  in  the  previous  pleading  of  the 
opposite  party  is  not  to  be  construed  as  an  admission  of  the  truth 
of  such  allegation  (Rule  144),  and  where  a material  fact  is  alleg- 
ed in  a pleading  and  the  pleading  of  the  opposite  party  is  silent 
in  respect  thereto,  the  fact  must  be  considered  to  be  in  issue 
(Waterloo  Mutual  Insurance  Co.  v.  Robinson  (1883),  4 O.R. 
295). 

'Counsel  for  the  plaintiff  also  urges  that,  by  a letter  written  by 
the  defendant’s  solicitors  to  the  plaintiff’s  solicitors  on  the  17th 
September,  the  defendant  informed  the  plaintiff  that  he  had  no 
intention  of  paying  for  the  thresher  and  invited  action  by  the 
plaintiff.  I do  not  read  this  letter,  however,  as  being  an  invita- 
tion to  the  plaintiff  to  issue  a writ  on  the  promissory  notes  before 
their  maturity,  and  besides  I note  that,  whilst  the  writ  was  issued 
on  the  17th  September,  the  letter  of  the  defendant’s  solicitors, 
which  is  dated  at  Brantford  the  same  day,  appears  from  the  stamp 
it  bears  not  to  have  been  received  by  the  plaintiff’s  solicitors  at 
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Toronto  until  the  19th,  which  was  two  clays  after  the  issue  of 
the  writ. 

Then  counsel  for  the  plaintiff  calls  attention  to  certain  clauses 
of  the  contract  of  the  4th  July,  one  of  which,  I think,  calls  for 
notice.  It  is  in  the  following  words:  “If  vendor  shall  at  any 
time,  even  before  the  maturity  of  said  several  instalments  of  pur- 
chase-price, consider  that  the  purchase-price  or  any  part  thereof 
is  insecure,  or  if  such  goods  or  any  part  thereof  shall  be  lost, 
damaged,  or  destroyed  from  any  cause  whatever,  the  whole  pur- 
chase-price and  all  security  given  therefor  shall,  at  option  of  ven- 
dor (notice  of  which  option  and  declaration  is  hereby  waived  by 
purchaser),  become  and  be  due  and  payable  forthwith,  and  pur- 
chaser covenants  and  agrees  to  then  pay  the  same,  and  suit  there- 
for may  be  immediately  entered.” 

But  no  evidence  was  offered  at  the  trial  that  the  plaintiff 
company  at  or  before  the  date  of  the  issue  of  the  writ  considered 
that  the  purchase-price  or  any  part  thereof  was  insecure,  and 
it  may  very  well  be  that  such  evidence  was  not  given  owing  to 
the  difficulty  of  giving  reasons  in  support  of  such  an  attitude,  be- 
cause at  the  date  of  the  issue  of  the  writ  not  only  did  the  plain- 
tiff company  have  the  defendant’s  old  machine,  or  the  proceeds  of 
it,  but  the  new  machine  had  been  returned  to  it,  and,  in  addition, 
it  had  the  defendant’s  promissory  notes. 

The  straight  question  for  my  decision  on  this  point,  it  seems 
to  me,  is  whether  I am  free  to  pronounce  judgment  in  favour 
of  the  plaintiff  on  promissory  notes  that  were  not  due  either  at 
the  date  of  the  writ  or  at  the  time  of  the  trial.  In  Kennedy  v. 
Thomas , [1894]  2 Q.B.  759,  the  plaintiff’s  action,  which  was 
brought  on  a bill  of  exchange  on  the  afternoon  of  the  last  day  of 
grace,  was  dismissed  as  premature.  And  in  Westaway  v.  Stewart 
(1909),  2 Sask.  178,  the  Appellate  Court  of  Saskatchewan  held 
that  “in  order  to  justify  entry  and  seizure  before  default,  under  a 
chattel  mortgage  containing  a clause  providing  for  entry  and 
seizure,  provided  the  mortgagee  deems  the  mortgage  to  be  in- 
secure, before  the  sum  payable  thereunder  is  due,  it  must  appear 
that  the  mortgagee  did  actually  deem  the  mortgage  insecure  at 
the  time  he  made  the  entry,  and  that  such  entry  was  made  on 
that  ground.” 

Both  on  principle  and  on  the  authority  of  these  cases,  I think 
that  a plaintiff  who  comes  into  court  with  an  undue  promissory 
note,  relying  upon  such  a clause  as  that  above  quoted,  is  at  least 
bound  to  bring  evidence  that  he  brought  his  action  before  the  due 
date  because  he  considered  himself  insecure.  The  witnesses  put 
forward  to  justify  the  plaintiff’s  acceleration  of  the  due  date  would 
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of  course  be  subject  to  cross-examination,  and  it  would  then  be 
for  the  Court  to  accept  their  evidence  or  to  reject  it. 

Then  as  to  the  merits  of  the  action.  Three  grounds  of  breach 
of  warranty  or  representation  are  alleged  by  the  defendant:  (1) 
that  the  thresher  would  not  properly  separate  the  grain,  but  wasted 
it;  (2)  that  the  vibration  of  the  machine  was  excessive,  and  in 
fact  so  great  that  some  of  the  defendant’s  customers  would  not 
allow  it  on  their  premises;  and  (3)  that  the  machine  was  repre- 
sented to  the  defendant  to  weigh  7,400  pounds,  whereas  it  actually 
weighed  '9,100. 

I find  nothing  in  the  contract  as  to  the  weight  of  the  machine. 
The  other  two  points,  I think,  come  within  the  warranty,  but  the 
evidence  did  not  satisfy  me  that  under  normal  conditions  the 
thresher  was  not  efficient  in  separating  the  grain  from  the  straw 
and  chaff,  or  that  there  was  any  undue  wastage.  I was,  however, 
satisfied  that  the  vibration  was  excessive,  and  to  a degree  to  inter- 
fere seriously  with  the  defendant’s  business.  On  this  point  I can- 
not disregard  the  evidence  of  disinterested  witnesses,  for  the  most 
part  that  of  farmers  upon  whose  premises  the  machine  was  operated 
during  the  month  of  August.  Charles  Eadie,  for  instance,  said 
that  there  was  too  much  vibration  for  his  barn,  which  he  said  was 
a good  barn ; he  never  had  a threshing  machine  vibrate  as  this  one 
did;  Armour  did  not  finish  his  threshing;  he  sent  him  away  be- 
cause he  was  not  satisfied  with  the  work.  Lloyd  Taylor  said  that 
he  complained  of  the  vibration  when  the  machine  was  in  his  barn ; 
he  went  to  the  stable  underneath  the  barn  floor  and  found  that  a 
sleeper  and  an  oak  plank  that  were  doing  duty  as  supports  had 
been  cracked;  he  was  so  uneasy  that  he  propped  the  floor  up.  He 
said  that  Henke,  the  plaintiff’s  expert,  who  had  come  to  his  place 
and  remained  while  the  thresher  was  there,  could  not  make  the 
machine  do  any  better.  Obed  Kerr  was  at  the  threshing  at  Tay- 
lor’s and  McIntyre’s.  He  was  afraid  to  work  beside  the  machine, 
and  because  of  what  he  saw  at  Taylor’s  and  McIntyre’s  he  can- 
celled the  order  he  had  given  Armour  for  his  threshing.  Charles 
Summerhays  said  that  he  had  had  forty  years’  experience  with 
threshers  and  never  knew  a machine  vibrate  as  this  one  did. 
Gordon  Kirkby  said  that  at  Taylor’s  Henke  had  put  a block  under 
the  rear  axle  to  check  the  vibration,  but  that  it  did  not  stay  long. 

On  the  other  side  the  plaintiff  called  six  witnesses,  all  of 
them  connected  with  the  company.  Two  of  these,  Beattie  and 
Miller,  were  the  Brantford  agents  who  had  sold  the  machine  to 
Armour.  Both  these  men  saw  the  thresher  in  operation  at  one 
place  or  another  during  August.  Beattie  admitted  having  told 
Armour  that  the  vibration  was  greater  than  he  expected.  Sin- 
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clair,  who  is  the  plaintiff's  branch  manager  at  Toronto,  went  out 
to  see  the  machine,  but  said  that  he  was  not  a judge  of  vibration. 
Bruce,  who  is  the  plaintiffs  Ontario  expert,  said  there  was  some 
vibration,  but  he  thought  not  more  than  usual.  Henke,  the  plain- 
tiff's expert  from  the  home  office  at  LaPorte,  Indiana,  was  two 
days  with  the  machine,  being  :the  last  two  days  of  its  operation 
by  the  defendant.  He  thought  the  vibration  was  not  excessive. 
The  sixth  and  last  witness  called  by  the  plaintiff  was  Wayne  Worth- 
ington, chief  engineering  director  of  the  company.  Worthing- 
ton admitted  that  the  design  of  the  machine  sold  to  Armour  was 
not  in  as  good  balance  as  it  was  previously  to  1925.  At  that  time 
the  company  put  in  what  he  called  the  “two-throw  crank  shaft,” 
and  “at  the  present  time  all  of  them  they  have  built  with  this  fea- 
ture vibrate  more  than  they  did  previously  to  that  time.’’  Being 
asked  as  to  the  reason  of  this,  he  answered  : “Because  we  use  a two- 
throw  crank  shaft  in  which  all  the  cranks  lie  in  one  plane ; previous 
to  that  time  we1  used  a three-throw  crank  shaft  in  which  all  the 
cranks  lie  in  three  planes.”  “Q.  And  the  fact  of  the  crank  shaft 
without  compensation  so  to  speak  increases  the  vibration?  A. 
It  does,  sir.”  And  further  on,  being  asked,  “Assuming  that  some- 
body would  say  that  the  vibration  was  excessive,  that  would  be  a 
matter,  I suppose,  of  opinion,  but  if  any  one  were  to  say  now  that 
the  vibration  of  this  machine  is  excessive  that  excess  would  be  due 
to  the  change  in  the  construction  which  you  made  in  1925? 
A.  It  would  be,  yes.” 

This  evidence  goes  some  distance  in  corroboration  of  the  evi- 
dence of  the  farmers,  and  I did  not  feel  any  difficulty  in  finding 
on  the  evidence  that  the  thresher  in  question  did  not  answer  the 
plaintiff's  warranty  of  being  capable  of  performing  well  the  work 
for  which  it  was  intended.  I think,  too,  the  defendant  gave  it  a 
fair  trial,  and  only  adopted  the  course  of  discontinuing  its  use 
and  shipping  it  back  to  the  plaintiff  after  the  plaintiff's  own  ex- 
perts had  failed  to  reduce  the  vibration,  and  when  he  saw  himself 
confronted  with  the  loss  of  his  customers  and  the  ruin  of  his  busi- 
ness, if  he  persisted  in  its  operation. 

But  counsel  for  the  plaintiff  company  argues  that  there  are 
conditions  in  the  contract  which  displace  the  application  of  the 
warranty  to  this  case.  These  conditions  are  as  follows:  (1) 
purchaser  must  make  his  complaint  within  ten  days  from  the  first 
use  of  the  goods;  (2)  he  must  notify  the  vendor  specifically  of  the 
breach,  giving  full  particulars  thereof  and  the  date  of  its  dis- 
covery; (3)  the  notification  must  be  by  registered  letter  addressed 
to  the  vendor's  head  office;  (4)  a duplicate  registered  letter  must 
be  sent  to  the  plaintiff's  Toronto  office;  (5)  these  letters  must  be 
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mailed  not  later  than  7 days  after  the  discovery  of  the  difficulty. 
Even  then  the  warranty  will  only  be  effective  if  the  vendor  fails 
to  remedy  the  difficulty  by  substitution  of  parts  or  otherwise 
within  a reasonable  time,  and  in  no  case  is  the  purchaser  to  have 
any  claim  for  damages  against  the  vendor. 

There  is  no  doubt  that  the  defendant  did  not  comply  with  all 
these  conditions;  in  fact  I think  he  did  not  comply  with  any  of 
thorn,  although  apart  from  these  stipulations  I think  the  defen- 
dant acted  reasonably.  He  notified  the  plaintiff  promptly,  and 
the  plaintiff  accepted  the  notification  by  sending  its  experts  to  the 
places  where  the  machine  was  in  operation,  and  these  men  no  doubt 
did  fheir  best  to  remove  the  causes  of  complaint.  Under  these 
circumstances,  I do  not  think  it  lies  in  the  mouth  of  the  plaintiff 
company  to  hark  back  to  the  form  of  the  defendant’s  complaints. 

I am  of  the  opinion  that  the  plaintiff’s  so-called  warranty  is 
really  a condition,  and  that  under  the  terms  of  the  contract  the 
defendant  was  entitled  to  return  the  machine  to  the  plaintiff  and 
to  ask  for  payment  of  the  value  of  his  old  machine  and  for  re- 
imbursement for  the  prepaid  freight  on  the  return  of  the  new 
machine  to  Toronto.  At  the  trial  the  defendant  offered  evidence 
of  damages  he  had  suffered  from  loss  of  business.  In  view  of 
the  stipulation  in  the  contract,  “in  no  case  shall  the  purchaser 
have  any  claim  for  damages  against  the  vendor,”  I declined  to 
hear  the  evidence. 

I ought  not  to  part  with  the  case  without  saying  a word  about 
the  plaintiff’s  contract.  The  company  professes  to  give  its  cus- 
tomers a warranty;  but,  if  full  effect  is  to  be  given  to. the  argu- 
ment made  before  me  as  to  the  conditions  in  its  defeasance,  then 
I think  the  warranty  is  illusory.  These  conditions  are  hidden 
away  in  fine  print  in  clauses  in  legal  phraseology  totalling  about 
1,600  words.  Farmers  and  threshers  are  not  accustomed  to  make 
lengthy  written  contracts  without  legal  advice,  and  it  is  doubtful, 
I think,  if  any  farmer  or  thresher  who  has  ever  signed  one  of  the 
plaintiff’s  contracts  really  understood  when  he  did  so  what  he  was 
signing.  The  document  is  altogether  one-sided,  drafted  apparently 
by  a solicitor  or  attorney  having  only  the  interests  of  the  company 
in  consideration.  If  farmers  will  sign  contracts  of  this  nature, 
perhaps  they  must  be  held  to  their  bargains,  but  at  all  events 
such  contracts  should  not,  I think,  be  strictly  construed  in  favour 
of  the  companies  in  whose  interest  they  are  framed  and  by  whom 
they  are  brought  into  'Court. 

The  contract  before  me  is  careful  to  provide  that  “there  are 
no  rights,  warranties,  or  conditions,  express  or  implied,  statutory 
or  otherwise,  other  than  those  herein  contained.”  This  clause  has 
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the  effect  of  displacing  whatever  benefit  the  signer  of  one  of  these 
contracts  would  be  entitled  to  from  the  implied  condition  as  to 
quality  or  fitness  under  sec.  15*  of  the  Sale  of  Goods  Act,  R.S.O. 
1927,  ch.  163,  and  I am  therefore  the  better  content  that  I do 
not  find  myself  compelled  to  deprive  the  defendant  of  his  con- 
tractual warranty. 

The  action  is  dismissed,  and  there  will  be  judgment  for  tbe 
defendant  for  $538.70  on  his  counterclaim,  both  with  costs. 


[appellate  division] 

Lang  Shirt  Co/s  Trustee  v.  London  Life  Insurance  Co. 

Insurance  ( Life  and  Accident) — Death  of  Insured  Caused  by  Poison- 
ous Gas — Whether  Suicide — Onus — Presumption — Circumstances — 
Motive — Finding  of  Trial  Judge — Reversal  on  Appeal — “ The  Direct 
Intent  of  the  Person  Injured ” — Ontario  Insurance  Act,  R.S.O. 
192 7,  ch.  222,  sec.  1S6. 

The  judgment  of  Meredith,  C.J.C.P.,  60  O.L.R.  476,  was  reversed; 
and  it  was  held  (Latchford,  C.J.,  dissenting),  that  the  plaintiffs 
were  entitled  to  recover  upon  insurance  policies  upon  the  life  of 
M.,  deceased,  providing  for  additional  indemnity  in  the  event  of  his 
death  through  external  violent  and  accidental  means. 

It  was  said  that  M.  committed  suicide  with  intent  to  defraud  the 
insurance  companies,  the  defendants;  but  the  general  presumption 
that  all  acts  and  conduct  are  in  accordance  with,  law  and  morality 
was  applicable;  and,  even'  if  suicide  is  not  a crime,  suicide  with  in- 
tent to  defraud  is  a crime. 

But  suicide  is  a crime;  and  the  presumption  against  it  exists  even 

in  civil  cases. 

Review  of  the  authorities. 

The  onus  thus  cast  upon  the  defendants  was  not  satisfied. 

Motive  cannot  establish  that  a crime  has  been  committed,  though,  if 
a crime  has  been  committed,  it  may  be  helpful  in  determining  who 

committed  it. 

* 15.  Subject  to  the  provisions  of  this  Act  and  of  any  statute  in 
that  behalf,  there  is  no  implied  warranty  or  condition  as  to  the  quality 
or  fitness  for  any  particular  purpose  of  goods  supplied  under  a contract 
of  sale,  except  as  follows: 

(a)  Where  the  buyer,  expressly  or  by  implication,  makes  known 
to  the  seller  the  particular  purpose  for  which  the  goods  are  required 
so  as  to  shew  that  the  buyer  relies  on  the  seller’s  skill  or  judgment, 
and  the  goods  are  of  a description  which  it  is  in'  the  course  of  the 
seller’s  business  to  supply  (whether  he  be  the  manufacturer  or  not), 
there  is  an  implied  condition  that  the  goods  shall  be  reasonably  fit  for 
such  purpose,  provided  that  in  the  case  of  a contract  for  the  sale  of  a 
specified  article  under  its  patent  or  other  trade  name,  there  is  no  im- 
plied condition  as  to  its  fitness  for  any  particular  purpose. 
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(d)  An  express  warranty  or  condition  does  not  negative  a war- 
ranty or  condition  implied  by  this  Act  unless  inconsistent  therewith. 


84 


ONTARIO  LAW  REPORTS.  [vol. 


1,928. 


Lang 

FHIRT  CO.’S 

Trustee 

v. 

London 

Life 

Insurance 

Co. 


Dominion  Trust  Co.  v.  New  York  Life  Insurance  Co.,  [1919]  A.C.  254, 
and  Pierson  v.  People  (1879),  18  Hun  239,  applied. 

Per  Middleton,  J.A.: — The  death  was  caused  by  external  force  or 
agency;  and,  the  presumption  being  against  suicide,  the  plaintiffs 
had  satisfied  the  onus  cast  upon  them  by  sec.  186  of  the  Insurance 
Act,  R.S.O.  1927,  ch.  222,  by  the  proof  of  facts  which  justified  the 
inference  that  death  was  not,  in  the  words  of  that  section,  caused 
by  “the  direct  intent  of  the  person  injured.”  The  provision's  of  the 
Act  override  the  provisions  of  the  policy. 

Per  Latchford,  C.J.: — No  ground  existed  for  a presumption  against 
suicide  in  circumstances  disclosed  by  undisputed  evidence.  M.’s 
death  was  not  shewn  to  have  been  accidental,  and’  there  was  satis- 
factory proof  that  he  intended  to  commit  and  did  commit  suicide. 


Appeals  by  the  plaintiffs  from  the  judgment  of  Meredith, 
C.  J.  C.  P.,  60  O.L.R.  476,  dismissing  actions  brought  against 
insurance  companies  in  respect  of  insurances  on  the  life  of  John 
Raymond  Moore,  deceased. 


November  23,  24,  and  25,  1927.  The  appeals  were  heard  by 
Latchford,  0.  J.,  Riddell,  Middleton,  Masten,  and  Orde,  JJ.A. 

H.  J.  Scott,  K.C.,  and  J.  B.  Ayl&sworth,  for  the  appellant  the 
trustee  of  the  Lang  Shirt  Company,  argued  that  the  learned  trial 
Judge  erred  in  finding  suicide  as  a fact  on  circumstantial  evidence 
at  least  equally  consistent  with  unintentional  death,  and  in  effect 
finding  that  motive  for  suicide  was  established  and  acted  upon 
by  the  deceased  in  deliberately  creating  circumstantial  evidence 
to  conceal  his  suicidal  intentions.  The  presumption  against 
suicide  exists  even  in  civil  cases.  The  onus  was  upon  the  defen- 
dants to  prove  suicide.  This  onus  was  not  satisfied.  Establish- 
ing motive  was  not  enough.  Therefore  the  presumption  stood 
and  the  death  was  due  to  accident. 

V.  H.  Hattin,  for  the  appellant  Moore,  the  widow  of  the  de- 
ceased, adopted  the  argument  just  made  in  regard  to  suicide.  He 
also  contended  that  the  onus  was  on  the  defendants  to  establish 
suicide:  Harvey  v.  Ocean  Accident  and  Guarantee  Corporation , 
[1905]  2 I.R.  1,  at  pp.  29,  30,  36;  Canadian  Railway  Accident 
Insurance  Co.  v.  Haines  (1911),  44  Can.  S.C.R.  3)86;  Trew  v. 
Railway  Passengers1  Assurance  Co.  (1861),  6 H.  & N.  839;  Ham - 
lyn  v.  Crown  Accidental  Insurance  Co.  Ltd.,  [1893]  1 Q.B.  750; 
Burridge  and  Son  v.  Haines  and  Sons  (1918),  118  L.T.R.  681; 
Boyd  or  Macdonald  v.  Refuge  Assurance  Co.  Ltd.  (1890),  17  >Ct. 
of  Sess.  Cas.,  4th  series,  955 ; Welford’s  Accident  Insurance 
(1923),  pp.  307  to  311.  He  maintained  that  the  death  was  the 
result  of  bodily  injury  effected  solely  through  external  violent  and 
accidental  means:  Cole  v.  Accident  Assurance  Co.  Ltd.  (1889),  5 
Times  L.R.  370;  In  re  United  London  and  Scottish  Insurance  Co. 
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Ltd.,  [1915]  2 Oh.  167;  Paul  v.  Travellers’  Insw'ance  Co.  (1889),  App.  Div. 

112  N.Y.  472.  This  Court  was  in  just  as  good  a position  as  the  192^ 

Court  below  to  draw  inferences  from  the  facts  in  evidence : Dom-  

inion  Trust  Co.  v.  New  York  Life  Insurance  Co [1919]  A.C.  254.  shirt  Co.’s 

In  the  action  against  the  ^Etna  Insurance  Company,  in  regard  to  Trustee 

the  clause  in  the  policy  about  death  being  evidenced  by  a visible  London 

contusion  or  wound  on  the  exterior  of  the  body,  counsel  submitted  Life 

* Tnsurance 

that  here  the  blood  was  changed  and  the  tissues  of  the  body  ' * c0. 
affected. 

I.  F.  Hellmuth,  K.C.,  and  H.  S.  White,  K.C.,  for  the  respon- 
dents the  Metropolitan  Life  Insurance  Company,  admitted  that 
the  onus  of  proving  suicide  was  upon  the  defendants,  but  con- 
tended that,  as  the  weight  of  evidence  was  in  favour  of  suicide, 
they  were  not  concerned  with  the  question  of  onus.  The  onus 
of  proving  that  death  was  due  to  accident  was  on  the  appellants, 
and  here  there  was  no  evidence  of  an  accident.  There  was  much 
evidence  to  establish  motive  for  suicide : Dominion  Trust  Co.  v. 

New  York  Life  Insurance  Co.,  supra,  also  reported  119  L.T.R. 

748;  Fenton  v.  Thorley  & Co.  Ltd.,  [1903]  A.C.  443;  In  re  Scarr 
and  General  Accident  Assurance  Corporation  Ltd.,  [1905]  1 K.B. 

387.  The  death  may  not  have  been  suicide  or  accident,  but  just 
the  natural  result  of  what  the  man  did. 

R.  S.  Robertson,  K.C.,  and  8.  E.  Weir,  for  the  respondents  the 
London  Life  Insurance  Company,  contended  that  the  evidence 
established  suicide.  Motive  had  been  shewn,  and  the  intent  is 
assumed  from  the  motive. 


H.  S.  White,  K.C.,  for  the  respondents  the  PEtna  Life  Insur- 
ance Company,  argued  that  internal  injuries  meant  injuries  inside, 
similar  to  a contusion  or  wound  on  the  outside,  and  not  such  an  in- 
jury as  gas  would  cause,  and  as  was  shewn  by  the  autopsy. 

Scott,  K.C.,  in  reply  dealt  with  the  facts. 

Hattin,  in  reply,  referred  to  Canadian  Railway  Accident 
Insurance  Co.  v.  McNevin  (1902),  32  Can.  S.C.R.  194. 


February  24,  1928.  Riddell,  J.  A.: — The  late  William  Ray- 
mond Moore,  a man  of  about  40  years  of  age,  insured  his  life  in 
the  Metropolitan  Life  Insurance  Company,  the  insurance,  $5,000, 
being  payable  to  his  wife,  Margaret  E.  Moore. 

Then  a supplement  was  added  whereby  the  company  agreed  to 
pay  an  additional  $5,000 : — 

“Upon  receipt,  at  the  home  office  of  the  company,  in  the  city 
of  New  York,  of  due  proof  of  the  death  of  the  insured,  as  the 
result  of  bodily  injury  effected  solely  as  described  below,  and 
occurring  while  the  above  numbered  policy  is  in  full  force  and 
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effect  and  before  default  in  or  waiver  of  the  payment  of  any 
premium  thereunder,  it  will  pay  to  the  beneficiary  of  record  under 
the  policy,  and  in  addition  to  the  amount  set  forth  on  the  first 
page  of  the  policy  as  the  Amount  of  insurance/  a further  amount 
equal  to  the  said  ‘amount  of  insurance’  as  set  forth. 

“Conditions:  The  indemnity  provided  for  herein  shall  be  pay- 
able only  if  the  death  of  the  insured  result  in  consequence  of 
bodily  injury  effected  solely  through  external  violent  and  acci- 
dental means,  within  60  days  after  such  injury,  independently 
and  exclusively  of  all  other  causes.  This  indemnity  shall  not  be 
payable  if  the  death  of  the  insured  results  directly  or  indirectly 
from  disease  or  from  bodily  or  mental  infirmity,  or  from  self- 
destruction,  whether  sane  or  insane,  or  from  bodily  injury  received 
while  the  insured  is  engaged  in  military ” 

Nothing  turns  on  the  original  policy,  and  the  amount  of  in- 
surance secured  thereby  has  been  paid — '.the  contest  is  as  to  the 
“double  indemnity.” 

By  a policy  dated  the  2nd  February,  1924,  the  London  Life 
Insurance  Company  insured  the  life  of  Moore  for  $25,000,  pay- 
able to  the  Lang  Shirt  Company  on  the  condition,  inter  alia , “In 
case  the  insured  shall  die  within  two  years  from  the  date  when  this 
policy  is  signed  and  sealed,  by  his.  own  act,  whether  sane  or  in- 
sane, this  policy  shall  be  void  and  the  company  shall  not  be  liable 
thereunder.” 

By  another  policy,  the  same  company  insured  Moore  for  $5,000, 
the  policy  being  dated  the  10th  November,  1924,  and  the  bene- 
ficiary, the  wife;  this  contains  the  same  provision  as  to  suicide. 

By  a policy  dated  the  6th  November,  1920,  the  iEtna  Lib. 
Insurance  Company  insured  Moore’s  life  for  $5,000,  with  a 
“double  indemnity”  clause  similar  to  the  first  mentioned  policy,  if 
the  death  was  the  result  of  external  violent  and  accidental  means, 
and  did  not  result  from  suicide — the  beneficiary  being  the  wife. 

The  real  dispute  was,  in  all  cases,  suicide  or  not. 

It  appears  that  Moore,  having  returned  from  Ottawa  about 
12.30  on  the  17th  December,  1925,  tired  from  having  been  on 
the  train  for  two  nights,  after  dinner  about  the  middle  of  the  day, 
left  his  house  shortly  after  2 p.m.,  saying  that  he  was  going  up  town 
(Kitchener)  and  would  take  his  car.  During  the  previous  week, 
one  of  the  chains  on  his  car  had  got  loose  and  he  had  got  out  of 
the  car  to  fix  it — as  his  wife  says 

“The  chain  was  not — evidently — in  the  right  spot  to  reach, 
and  he  got  in  the  car  again  and  moved  the  car  just  a little  bit  to 
get  this  chain  in  the  right  place  and  he  done  that  twice  before  he 
could  get  at  it.  He  didn’t  get  it  fixed  right  because  it  was  still 
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loose  on  the  way  home.  He  said  if  he  had  a hammer  he  could  fix 
it  because  it  was  nothing  serious. 

“Q.  So  you  ran  home  with  it  that  way?  A.  Yes,  sir. 

“Q.  It  was  put  in  the  garage  that  night?  A.  Yes.” 

The  chain  was  so  loose  that  it  was  hitting  the  fender,  and 
Moore  told  his  wife  that  he  could  easily  fix  it  with  a hammer. 

The  car  was  taken  out  at  least  twice  thereafter,  but  apparently 
the  chain  had  not  been  fixed.  On  the  17th,  Moore  put  on  his 
overcoat  and  got  as  far  as  the  door  on  his  way  to  the  garage,  when 
he  turned  back  and  said  to  his  wife,  “I  am  going  to  fix  the  chain,” 
and  went  to  .the  cellar-door,  where  the  hammer  was  kept.  His 
wife  never  saw  him  alive  thereafter  nor  so  far  as  appears  did  any 
one  else. 

Isaac  Hertel,  who  had  seen  him  by  chance  on  his  return  from 
Ottawa  and  had  arranged  for  a game  of  bridge  at  his  (Moore’s) 
house  that  evening,  called  at  the  house  about  7.15 ; Mrs.  Moore 
telephoned  the  factory  of  which  her  husband  was  manager,  think- 
ing that  he  might  be  there,  but  in  vain.  Hertel  came  again  about 
8.35,  and  after  a conversation  with  Mrs.  Moore  went  to  the  garage 
and  found  Moore  dead  but  still  warm.  All  efforts  to  restore 
vitality  failed. 

The  motor  was  running  slowly,  and  Moore  was  lying  on  the 
floor  near  the  rear  of  the  car,  his  head  on  a cushion  which  he  had 
apparently  taken  out  of  the  car;  his  hat  was  near-by  and,  the  ham- 
mer was  also  there;  probably  his  overcoat  was  on. 

The  large  doors  through  which  the  car  would  be  taken  out 
were  closed,  but  a side-door,  through  which  entrance  was  made 
into  the  garage,  was  not  fastened.  The  day  was  windy,  but  by 
the  time  Hertel  found  the  body  the  garage  had  become  warm  from 
the  fumes. 

Death  resulted  from  carbon  monoxide  “poisoning.” 

So  far  as  the  facts  of  and  surrounding  the  tragedy  shew, 
there  is  nothing  different  from  what  unfortunately  occurs  at  no 
long  intervals;  the  position  of  the  body  is  just  what  one  would 
expect  if  the  deceased  was  fixing  the  chain  when  he  was  overtaken 
by  the  insidious  gas — there  is  nothing  inconsistent  with  a purely 
accidental  death  caused  by  ignorance  or  temporary  forgetfulness — 
it  is  common  knowledge  that  such  accidents  do  happen  and  not 
infrequently.  No  doubt  Moore  was  worried  with  financial  troubles, 
but  that  may  have  caused  an  omission  to  open  the  large  doors  or 
otherwise  to  secure  a perfect  draft,  or  the  deceased  may  not  have 
known  or  appreciated  the  danger  to  himself. 
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On  the  other  hand,  there  is  nothing  in  these  facts  positively 
to  shew  that  the  death  was  not  a cunningly  devised  suicide  intend- 
ed to  defraud  the  insurance  companies. 

And  this  is  the  real  issue. 

All  difficulty  which  might  otherwise  have  arisen  concerning 
the  word  “accidental”  has  been  removed  by  our  statute  (1924) 
14  Geo.  Y.  ch.  50,  sec.  179;*  and  the  law  in  accident  insurance 
cases  placed  on  the  same  satisfactory  footing  as  it  had  been  in 
cases  under  the  Workmen’s  Compensation  Act  by  such  cases  as 
Fenton  v.  Thorley  & Co.  Ltd.,  [1903]  A.C.  443  ; Ismay  ImHe 
& Co.  v.  Williamson,  [1908]  A.C.  437. 

If  this  was  not  suicide,  it  was  “the  event  insured  against.” 

There  being  nothing  in  the  surrounding  circumstances  to 
determine  the  quality  of  the  act,  we  look  at  the  presumptions. 

It  is  said  that  the  unfortunate  man  committed  suicide  with 
the  purpose  and  intent  of  defrauding  the  insurance  companies. 

“There  is  a general  presumption  that  all  acts  and  conduct  are 
in  accordance  with  law  and  morality.  A party,  therefore,  who 
charges  another  with  any  description  of  wrong-doing  must  always 
give  at  least  primd  facie  evidence  of  guilt  before  the  party  accused 
can  be  called  on  for  an  answer Halsbury’s  Laws  of  England, 
vol.  13,  p.  499,  para.  691. 

Of  course  this  presumption  is  but  a part  of  the  general  rule 
omnia  prcesumuntur  rite  acta  esse. 

The  presumption  of  innocence  is  not,  as  is  sometimes  said, 
“merely  another  form  of  expression  for  a part  of  the  accepted  rule 
for  the  burden  of  proof  in  criminal  cases:”  5 Wigmore  on  Evi- 
dence, p.  503,  sec.  2511.  It  is  equally  a rule  constantly  and  con- 
sistently applied  in  civil  cases. 

In  Williams  v.  East  India  Co.  (1802),  3 East  192,  the  rule 
was  investigated  and  cases  considered  from  Monke  v.  Butler 
(1615),  1 Rol.  Rep.  83,  down;  and  the  rule  approved.  In  that 
case,  it  was  alleged  that  the  defendants  placed  on  the  ship  of  the 
plaintiff,  goods  of  an  inflammable  character  without  giving  due  or 
sufficient  notice  thereof  to  the  plaintiffs  servants.  It  was  proved 
that  such  goods  had  been  placed  on  the  ship  and  the  written  order 
to  receive  them  on  board  had  no  specification  as  to  their  nature. 
The  chief  mate,  who  actually  received  the  goods,  was  dead,  but 
neither  captain  nor  second  mate  had  any  notice  from  any  one, 
mate  or  shipper.  While  it  was  proved  that  the  chief  mate  was  an 
officer  of  skill  and  discretion,  Lord  Ellenborough,  C.  J.,  at  the 
trial,  nonsuited  on  the  ground  that  the  plaintiff  had  failed  to 

* This  section  is  now  sec.  186  of  R.S.O.  1927,  ch.  212,  and  is  referred 
to  in  the  judgment  of  Middleton,  J.A.,  infra. 
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prove  that  no  notice  had  been  given  to  the  chief  mate  of  the  App.  Div. 
dangerous  nature  of  the  commodity;  this  ruling  was  sustained  in  192^. 
term,  the  Court  saying: — F\no 

“The  rule  of  law  is,  that  where  any  act  is  required  to  be  done  Shirt  Co.’s 
on  the  one  part,  so  that  the  party  omitting  it  would  be  guilty  of  rRL^STEE 
criminal  neglect  of  duty  in  not  having  done  it,  the  law  presumes  London 
the  affirmative,  and  throws  the  burden  of  proving  the  contrary 
. . . on  the  other  side”.  Co. 

This  is  still  the  rule,  never  having  been  questioned.  Recent  Riddell, 
cases  are  Over  v.  Harwood,  [1900]  1 Q.B.  803  ; Lord  v.  Lord,  J-A. 
[1900]  P.  297,  although  the  last  is  scarcely  in  point. 

It  has  been  said  that  suicide  is  not  a crime,  and  that  con- 
sequently the  maxim  should  not  be  held  to  apply.  If  the  case 
turned  upon  the  question  as  to  whether  suicide  is  a crime  or  not, 
this  would  be  of  importance ; but  that  the  act  of  suicide  in  this 
case  would  be  a crime  does  not  admit  of  dispute — it  is  alleged  that 
the  suicide  was  committed  for  the  purpose  and  with  the  intent  of 
defrauding  the  insurance  companies,  i.e.,  that  the  act  was  an 
attempt  to  defraud ; and  it  would  not  be  contended  that  this  would 
not  be  a crime.  I do  not  agree  that  suicide  is  not  a crime,  in  any 
event;  felo  de  se,  the  act  against  which  the  Everlasting  has  fixed 
his  canon,  was  always  considered  a felony,  and  was  solemnly  so 
adjudged  in  the  famous  case  in  Michaelmas  Term.  4 & 5 Elizabeth 
in  C.B.,  of  Hales  v.  Petit  (1563),  Plowd.  253,  parodied  but  hardly 
travestied  in  the  grave-diggers’  scene  in  Hamlet. 

For  a time  it  seems  to  have  been  thought  that  this  doctrine  was 
effete,  and  we  find  it  laid  down  in  Regina  v.  Burgess  (1862),  L. 

& C.  258,  32  L.J.M.C.  55,  that  an  attempt  to  commit  suicide  was 
not  an  attempt  to  commit  murder  under  24  & 25  Yict.  ch.  100.  But 
the  effect  of  that  decision  is  explained  and  the  law  put  on  a solid 
basis  by  the  later  case  of  Rex  v.  Mann,  [1914]  2 K.B.  107,  10  Cr. 

App.  R.  31,  in  which  it  was  held  that  an  attempt  to  commit  suicide 
is  an  attempt  to  commit  a felony.  Suicide  being  then  a felony  at 
the  Common  Law,  our  'Criminal  'Code  has  not  caused  it  to  change 
its  character:  see  Crankshaw,  Criminal  Code,  5th  ed.  (1924), 
pp.  27,  28,  and  cases  cited. 

As  to  suicide  itself  there  is  express  authority  for  the  proposi- 
tion that  the  presumption  against  it  exists  even  in  civil  cases.  In 
Bender  v.  Owners  of  Steamship  Zent,  [1909]  2 K.B.  41,  Farwell, 

L.  J.,  says  at  p.  45 : “Suicide  being  a crime,  the  presumption  is 
against  it.”  That  was  a case  under  the  Workmen’s  'Compensa- 
tion Act,  the  representatives  of  a sailor  lost  at  sea  claimed  com- 
pensation, and  all  the  circumstances  surrounding  the  death  were 
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as  consistent  with  suicide  as  with  mere  accident,  or  with  suicide 
in  the  present  case. 

In  the  Vermont  case  of  Walcott  v.  Metropolitan  Life  Insurance 
Co.  (1891),  64  Vermont  221,  33  Am.  St.  Bepr.  923,  it  is  said  that 
if  recovery  upon  a policy  of  life  insurance  is  resisted  on  the  ground 
that  the  assured  committed  suicide,  the  defendant  must  satisfy 
the  jury,  by  a preponderance  of  competent  evidence,  that  the 
injuries  which  caused  death  were  intentional  on  the  part  of  the 
assured ; and  I agree  in  that  statement  of  the  law.  The  cases  cited 
fully  support  the  proposition  of  the  Vermont  Court:  Travellers’ 
Insurance  Co.  v.  McConhey  (1888),  l!27  TT.S.  661;  Mallory  v. 
Travellers’  Ins.  (1871),  47  N.Y.  52,  7 Am.  Reps.  410.  The  Ver- 
mont case  is  cited  with  approval  in/  an  Irish  case  by  a very  strong 
court:  Harvey  v.  Ocean  Accident  and  Guarantee  Corporation , 
[1905]  2 I.R.  1,  at  p.  29.  FitzGibbon,  L.J.,  says: — 

“If  a man  is  found  drowned,  and  certainly  drowned  either  by 
accident  or  by  suicide,  and  there  is  no  preponderance  of  evidence 
as  to  which  of  the  two  caused  his  death,  is  there  any  presumption 
against  suicide  which  will  justify  a jury  or  an  arbitrator  in  find- 
ing that  the  death  was  accidental  and  innocent,  and  not  suicidal 
and  criminal  ? In  my  opinion  there  clearly  is  such  a presump- 
tion.^ 

Holmes,  L.  J.,  says  at  p.  37 : — 

“The  death  can  only  he  reasonably  accounted  for  in  one  of 
two  ways — immersion  in  the  water  by  accident  or  design;  and  an 
innocent  cause  ought  to  be  presumed  as  against  what  would  be 
prima  facie  a crime.  There  is  ample  authority  that  the  presump- 
tion against  crime  is  applicable  in  a civil  action.  I have  found  no 
English  case  turning  on  suicide;  but  my  brother,  Lord  Justice 
Walker,  has  called  my  attention  to  an  American  case,  Walcott  v. 
Metropolitan  Life  Insurance  Co.,  mentioned  in  the  addendum  to 
the  last  edition  of  Taylor  on  Evidence,  p.  ccxxxviii.,  where  it  is 
stated  that  it  has  been  held  in  a civil  action  (e.g.  in  an  action  on 
a policy  of  assurance),  where  there  is  no  evidence  as  to  its  cause, 
that  a death  must  be  presumed  to  have  been  natural,  and  not  to 
have  been  suicide,  since  suicide  is  a felony.  This  was  the  view  of 
the  Lord  Chief  Justice ” 

In  any  case,  however,  the  crime  of  attempted  fraud  remains. 
In  the  Irish  case  of  Magee  v.  Mark  ( 1861 ) ? 11  Ir.  O.L.Rep.  449, 
the  question  of  onus  is  very  fully  discussed,  when  there  is  a dispute 
whether  an  act  which  may  be  either  innocent  or  criminal  is  one 
or  the  other;  and  FitzGerald,  B.,  says  (pp.  474,  475)  : “It  seems 
to  me  that  the  same  presumption  of  innocence  ...  in  criminal 
trials  is  recognised  in  civil  cases,  and  is  attended  with  the  same 
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effects;  in  fact  it  . . . shifts  the  onus  of  proof,  and,  even  in 

civil  cases,  throws  the  burden  of  proving  a negative  on  the  party 
alleging  criminal  default.” 

Other  cases  are  to  the  same  effect,  and  it  is  unnecessary  to  go 
through  them  here. 

To  meet  the  onus  thus  cast  upon  them  by  the  law,  the  de- 
fendants point  to  what  has  been  called  motive,  i.e.  circumstances 
of  more  or  less  gravity  which  might  have  caused  the  deceased  to 
commit  suicide;  and  the  learned  Chief  Justice  has  given  full 
effect  to  them — not  in  the  least  minimising  any  of  them. 

Assuming  all  of  them  to  exist — and  much  may  be  said  against 
more  than  one  of  them — I am  wholly  unable  to  draw  from  any  or 
all  of  them  anything  in  the  way  of  evidence  that  the  deceased  did 
actually  commit  suicide — there  is  no  evidence  to  shew  or  even  to 
indicate  that  the  alleged  troubles  had  any  influence  on  his  mind 
to  induce  him  to  overcome  the  natural  feeling  of  clinging  to  life 
and  to  kill  himself.  He  was  not  shewn  to  be  despondent — a little 
downcast,  perhaps,  from  his  failure  in  Ottawa  to  secure  funds  to 
carry  on  his  business  successfully,  but  not  in  despair.  Nor  can  it 
be  fairly  said  that  -such  business  and  other  troubles,  if  he  had  them, 
were  such  as  would  naturally  cause  a man  to  commit  suicide,  even 
with  the  object  of  providing  for  his  wife  and  paying  his  creditors. 
The  remark  which  he  made  in  Ottawa  expressing  satisfaction 
that  he  had  good  life  insurance  and  so  his  wife  was  secure,  what- 
ever happened  to  him,  was  just  such  a remark  as  a loving  husband 
would  make,  who  was  determined  to  live  as  long  as  he  could,  but, 
recognising  the  uncertainty  of  human  life,  was  glad  that,  if  he 
failed  to  live  long,  his  loved  ones  would  not  come  to  want. 

But,  in  any  case,  it  is  elementary  that  motive,  however  strong, 
cannot  prove  a crime;  it  is  not  evidence  of  a crime  being  com- 
mitted at  all.  It  is  a minor  or  auxiliary  fact  from  which,  when 
established  in  connexion  with  other  necessary  probative  facts,  the 
main  or  primary  fact  of  guilt  may  be  inferred;  but  standing  alone 
it  is  not  even  evidence  of  a crime  at  all — no  conviction  could  be 
allowed  to  stand  based  upon  motive  alone : Rice  on  Evidence,  vol. 
3,  p.  766;  Pierson  v.  People  (1879),  18  Hun  239,  253. 

A crime  having  been  committed,  motive  may  sometimes  be 
helpful  in  determining  who  committed  it,  but,  I repeat,  motive 
cannot  establish  that  a crime  has  been  committed — and  where, 
as  here,  the  question  is  whether  a crime  has  been  committed  at  all, 
motive  alone  is  wholly  inert,  ineffective.  The  presumption  that  the 
deceased  did  not  commit  a crime  being  wholly  unmet,  the  pre- 
sumption stands,  the  unfortunate  ocurrence  was  not  a crime, 
but  was  an  accident  within  the  meaning  of  the  policies,  the  judg- 
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ments  below  should  be  set  aside,  and  judgments  directed  to  be  en- 
tered for  the  plaintiffs  for  the  proper  amounts  with  costs  through- 
out. 

Middleton,  J.  A. I have  read  the  judgment  of  my  brother 
Riddell  and  agree  with  the  conclusions  arrived  at.  I merely  de- 
sire to  add  a few  observations  bearing  upon  one  aspect  of  the  case. 

The  evidence  shews  that  the  death  was  “accidental”  unless  it 
should  be  found  to  be  a case  of  suicide.  The  provisions  of  the 
Insurance  Act  override  the  provisions  of  the  policy  and  define  the 
term  “accident”  as  “any  bodily  injury  occasioned  by  external  force 
or  agency,  and  happening  without  the  direct  intent  of  the  person 
injured,  or  as  the  indirect  result  of  his  intentional  act:”  R.S.O. 
1927,  ch.  222,  sec.  186.* 

That  the  death  was  caused  by  external  force  or  agency  is  abun- 
dantly proved,  and  the  presumption  is  against  suicide,  so  that 
the  plaintiffs  have  satisfied  the  onus  cast  upon  them  by  the  statute, 
by  the  proof  of  facts  which  justify  the  inference  that  death  was  not 
caused  by  “the  direct  intent  of  the  person  injured.” 

The  learned  trial  Judge  has  oome  to  the  conclusion  that  suicide 
has  been  proved  by  “the  indirect  circumstantial  evidence,  that 
which  in  a criminal  case  is  commonly  called  motive.”  In  this 
I cannot  agree.  In  Dominion  Trust  Co.  v.  New  York  Life  In- 
surance Co.,  [1919]  A.C.  254,  119  L.T.R.  748,  Lord  Dunedin,  in 
delivering  the  judgment  of  the  Privy  Council  ([1919]  A.C.  at  p. 
259),  says  of  the  case  then  under  consideration,  “If  ever  there  can 
be  said  to  be  motive  for  self-destruction,  such  motive  was  present 
in  this  case.”  And  then  adds  that  which,  for  me,  is  conclusive  in 
the  case  now  in  hand:  “Motive,  however,  can  never  be  of  itself 
sufficient.  The  utmost  that  it  can  do  is  to  destroy  or  attenuate 
the  inference  drawn  from  the  experience  of  mankind  that  self- 
destruction,  being  contrary  to  human  instincts,  is  unlikely  to  have 
occurred.  The  proof  of  suicide  must  be  sought  in  the  circum- 
stances of  the  death.”  In  that  case  the  circumstances  surround- 
ing the  death,  not  those  suggesting  motive,  were  found  such  as  to 


♦ 186.  In  every  contract  of  accident  insurance,  the  event  insured 
against  shall  include  any  bodily  injury  occasioned  by  external  force  or 
agency,  and  happening  without  the  direct  intent  of  the  person  injured, 
or  as  the  indirect  result  of  his  intentional  act,  and  no  term,  condition, 
stipulation,  warranty  or  proviso  of  the  contract,  varying  the  obligation 
or  liability  of  the  insurer  shall,  as  against  the  insured,  have  any  force 
or  validity,  but  the  contract  may  provide  for  the  exclusion  from  the 
risks  insured  against  of  accidents  arising  from  any  hazard  or  class  of 
hazard  expressly  stated  in  the  policy. 

This  section  is  in  the  same  words  as  sec.  172  of  the  Ontario  Insur- 
ance Act,  1924,  14  Geo.  V.  ch.  50. 
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drive  their  Lordships  to  the  conclusion  that  death  was  self-inflict- 
ed by  the  deliberate  intention  of  the  deceased.  Here,  excluding 
the  evidence  of  motive,  there  is  nothing,  that  can  be  seriously 
argued,  pointing  to  the  death  as  a case  of  self-destruction — scarce 
enough  to  awaken  suspicion,  defined  by  Hr.  Johnson  as  “imagina- 
tion of  something  ill,  without  proof.” 

The  statement  of  Wills,  Circumstantial  Evidence,  6th  ed., 
pp.  60  and  61,  is  important: — 

“It  is  always  a satisfactory  circumstance  of  corroboration  when, 
in  connexion  with  convincing  facts  of  conduct,  an  apparent  motive 
can  be  assigned  . . . .Nor  must  undue  importance  be  at- 

tached to  external  circumstances  supposed  to  be  indicative  of  guilty 
motive.  . . . Neither  ought  the  existence  of  such  apparent  in- 

ducements to  supersede  the  necessity  for  the  same  amount  of 
proof  as  would  be  deemed  necessary  in  the  absence  of  all  evidence 
of  such  a stimulus.  Absence  of  ascertainable  motive  comes  to 
nothing,  if  the  crime  is.,  proved  to  have  been  committed  by  a sane 
person.  On  the  other  hand,  to  eke  out  a weak  case  by  proof  of 
a motive  apparently  tending  toward  possible  crime  is  a very  un- 
satisfactory and  dangerous  process.  Furthermore,  suspicion,  too 
readily  excited  by  the  appearance  of  supposed  inducement,  is 
incompatible  with  that  even  and  unprejudiced  state  of  mind  which 
is  indispensable  to  the  formation  of  correct  and  sober  judgment. 

. . . It  follows  from  the  foregoing  remarks,  that  evidence 

of  collateral  facts  which  may  appear  to  have  presented  a motive 
for  a particular  action  deserves  per  se  no  weight.” 

The  so-called  “motive”  is  nothing  but  the  existence  of  facts 
which  might  well  have  influenced  some  minds.  There  is  no  proof 
that  these  facts  had  any  influence  upon  the  conduct  of  the  de- 
ceased, far  less  that  they  became  an  impelling  power. 

Apart  from  this,  all  that  is  relied  upon  is  purely  circumstantial ; 
and,  while  the  rule  is  not  so  strict  in  civil  cases  as  in  criminal,  I 
think  that  when  a right  or  defence  rests  upon  the  suggestion  that 
conduct  is  criminal  or  quasi-criminal  the  'Court  should  be  satis- 
fied not  only  that  the  circumstances  proved  are  consistent  with 
the  commission  of  the  suggested  act  but  that  the  facts  are  such 
as  to  be  inconsistent  with  any  other  rational  conclusion  than  that 
the  evil  act  was  in  fact  committed.  See  Alderson,  B.,  in  Rex  v. 
Hodge  (1838),  2 Lewin  C.C.  227. 

For  these  reasons  I think  the  appeals  should  be  allowed  with 
costs  and  that  there  should  be  judgments  for  the  plaintiffs  with 
costs. 
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App.  Div.  Master  J.  A. : — Having  had  the  privilege  of  reading  the  judg- 
2^28  ments  which  have  been  prepared  by  my  brothers  Riddell  and 

— — Middleton,  I desire  to  express  my  concurrence  both  in  the  con- 

ShktCo/s  elusion  at  which  they  both  arrive  and  in  the  reasons  supporting 

Trustee  that  conclusion,  and  I have  nothing  to  add. 

x>. 

London 

Life  Orde,  J.  A. : — I agree. 

Insurance 

Co. 

— Latchford,  'C.  J. : — These  appeals  are  from  the  dismissal 

Masteri,  . ..  ^ severai  actions  by  the  judgment  of  the  Chief  Justice  of  the 
Common  Pleas,  dated  the  17th  April,  1927. 

All  the  actions  are  based  upon  policies  of  insurance  on  the 
life  of  William  R.  Moore,  late  of  Kitchener,  the  president  and 
general  manager  of  the  Lang  Shirt  Company  Limited,  of  that 
city,  who  perished  in  his  garage  there  on  the  afternoon  of  Thurs- 
day the  17th  December,  1925,  as  a result  of  poisoning  by  fumes  of 
carbon  monoxide  gas  ejected  from  a Studebaker  motor-car,  owned 
by  his  wife. 

The  policy  issued  by  the  London  Life  Insurance  Company, 
which  was  dated  the  2nd  February,  1924,  contains  a proviso  that 
should  he  die  by  his  own  act  within  two  years  from  the  date  when 
the  policy  was  signed  and  sealed  (which  cannot  have  been  earlier 
than  the  date  of  the  policy  itself)  the  policy  was  to  be  void  and 
the  insurers  not  liable  thereunder. 

The  defence  to  the  action  was  that  the  assured  came  to  his 
death  by  his  own  act,  or,  in  other  words,  that  he  committed 
suicide. 

The  onus  of  establishing  that  Moore  so  died  was  in  that  case 
obviously  upon  the  defendants. 

In  Mrs.  Moore’s  action  against  the  Metropolitan  Life  Insur- 
ance Company  the  amount  in  question  is  payable  only  in  the 
event  of  death  by  external  violent  and  accidental  means. 

The  defence  denying  that  the  death  was  so  caused,  it  was 
incumbent  upon  the  plaintiff  to  establish  that  her  husband’s  death 
was  accidental.  The  policy  also  provided  that  the  so-called 
double  indemnity  claimed  by  the  plaintiff  should  not  be  payable  if 
the  death  of  the  assured  resulted  from  “self-destruction.”  Had 
that  been  the  only  condition,  the  onus  of  proving  death  by  suicide 
would  have  been  upon  the  defendants;  but,  having  regard  to  the 
former  provision,  it  was  not  necessary  for  the  defendants  to  go 
so  far. 

Virtuallv  identical  ‘conditions  are  contained  in  the  policies  of 
the  iEtna  Life  Insurance  Company,  with  the  same  result  as  to 
onus  of  proof.  In  both  the  actions  brought  by  Mrs.  Moore  proof 
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of  her  husband’s  death  by  accident  was,  by  the  contracts  with  the 
companies,  a condition  precedent  to  her  right  of  recovery.  The 
onus  was  upon  her  to  shew  not  merely  death  but  death  by  acci- 
dent— that  the  specific  condition  on  which  liability  was  contingent 
had  taken  place.  See  Leland  v.  United  Commercial  Travellers 
of  America  (1919),  233  Mass.  558;  Tuttle  v.  Pacific  Mutual  Life 
Insurance  Co.  (1920),  190  Pac.  Repr.  933. 

In  view  of  the  conclusion  which  I have  reached,  after  care- 
ful consideration  of  the  evidence  and  of  the  able  arguments  ad- 
vanced on  behalf  of  the  appellants,  it  is  unnecessary  for  me  to  dwell 
on  the  question  of  onus  except  in  so  far  as  it  is  contended  that  the 
presumption  of  law  is  against  suicide. 

It  is,  I think,  settled  law  that,  when  the  death  is  explicable  in 
two  ivays  and  the  circumstances  are  equally  consistent  with  acci- 
dent or  suicide , as,  for  instance  when  the  assured  is  found  drowned, 
without  any  explanation  of  how  he  happened  to  get  into  the 
water,  the  presumption  against  crime  applies,  and  the  insurers  are 
therefore  liable  as  for  death  by  accident:  Welford,  Accident  In- 
surance (1923),  p.  211. 

In  Trew  v.  Railway  Passengers’  Assurance  Co.,  6 H.  & N.  839, 
one  of  the  defendants*  pleas  was  that  the  death  of  the  assured  by 
drowning  had  not  been  proved  to  be  accidental.  But,  as  pointed 
out  by  Cockburn,  C.  J.  (p.  843),  there  was  no  reason  to  suppose 
that  the  assured  intended  to  commit  suicide,  and  the  defence  on 
that  (as  on  another)  ground  failed. 

In  Harvey  v.  Ocean  Accident  and  Guarantee  Corporation, 
[1905]  2 I.R.  1,  which,  however,  went  off  on  another  point,  Lord 
Justice  FitzG-ibbon  states  the  question  of  law  more  fully  at  p.  29  : — - 

“If  a man  is  found  drowned,  and  certainly  drowned  either  by 
accident  or  by  suicide,  and  there  is  no  preponderance  of  evidence 
as  to  which  of  the  two  caused  his  death,  is  there  any  presumption 
against  suicide  which  will  justify  a jury  or  an  arbitrator  in  find- 
ing that  the  death  was  accidental  and  innocent,  and  not  suicidal 
and  criminal  ? In  my  opinion  there  clearly  is  such  a presumption.** 

The  same  view  was  expressed  in  another  drowning  case,  Boyd 
or  Macdonald  v.  Refuge  Assurance  Co.  Ltd.,  17  €t.  of  Sess.  Las., 
4th  series,  955,  where  there  was  nothing  in  the  previous  history 
of  the  assured,  or  in  what  was  known  of  him  up  to  the  date  of  his 
death,  to  suggest  that  he  was  likely  to  commit  suicide. 

A case  in  our  own  Courts  is  Wright  v.  Sun  Mutual  Life  In- 
surance Co.  (1878),  29  U.O.C.'P.  221.  There  a defence  was 
suicide  by  the  assured,  but  it  failed,  as  it  was  not  sustained  by 
proof  amounting  to  a reasonable  conviction. 
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From  the  best  consideration  that  I have  been  able  to  give  to 
these  three  appeals,  I am  humbly  of  the  opinion  that  no  ground 
exists  for  a presumption  against  suicide  on  the  part  of  the  as- 
sured in  circumstances  disclosed  by  undisputed  evidence.  I also 
think  Moore’s  death  was  not  shewn  to  have  been  accidental,  and 
that  there  was  satisfactory  proof  that  he  intended  to  commit 
and  did  commit  suicide,  as  was  found  by  the  learned  trial  Judge. 

A lengthy  review  of  the  more  salient  evidence  seems  necessary. 

Moore  had  been  connected  with  the  Lang  Shirt  'Company 
from  1912,  and  later  became  a shareholder  and  director  and  the 
general  manager.  From  the  age  of  27  until  his  death  in  1925 
all  his  energies  were  devoted  to  the  company.  Probably  or  pos- 
sibly not  owing  to  any  fault  on  his  part,  but  rather  as  a Tesult  of 
the  Great  War  and  the  competition  of  rival  manufacturers,  the 
business  had  suffered  very  large  losses,  and  when  he  died  was  so 
insolvent  that  the  creditors  realised  only  25  cents  in  the  dollar  upon 
a sale  of  the  assets.  If  $25,000  could  be  recovered  from  the 
London  Life  Insurance  Company,  another  similar  dividend  would 
be  available. 

The  capital  stock  of  the  company  was  in  December,  1925, 
absolutely  valueless.  Moore  personally  was  in  desperate  financial 
straits.  His  house,  which  had  cost  $4,900,  and  had  been  paid 
foT,  was  at  the  time  subject  to  two  mortgages,  the  first  for  $5,000 
and  the  second  for  $3,000.  Although  he  had  drawn  his  salary 
for  the  entire  month  of  December,  and  in  addition  $250  which 
he  had  not  earned,  the  only  money  he  had  to  his  credit  with  his 
banker  was  $12. 

Moore  had  acquired  large  blocks  of  shares  in  the  company, 
especially  from  John  A.  Lang,  whom  he  paid  with  moneys  that 
were  not  his  own  but  the  moneys  of  the  company.  His  indebted- 
ness to  the  company  for  the  amounts  so  paid  was  almost  $20,000, 
and  was  carried  on  the  company’s  books  among  Accounts  receiv- 
able.” As  such  it  was  included  in  the  annual  statement  of  the 
31st  July,  1925,  which  Moore  prepared,  signed,  and  submitted  to 
Lis  fellow  shareholders  and  directors  and  placed  before  at  least  the 
manager  of  one  of  the  company’s  creditors,  the  Bank  of  Toronto 
at  Kitchener. 

The  statement  shewed  serious  losses.  It  would  have  been 
much  more  unsatisfactory  if  it  had  not  been  purposely  and  false- 
ly inflated  by  Moore. 

On  the  day  of  his  departure  for  Ottawa  (Tuesday  the  15th 
December)  Moore  was  made  aware  that  his  fellow  directors  ap- 
prehended that  he  might  attempt  to  dispose  of  his  shares  or  some 
of  them,  and,  according  to  the  minutes  of  the  meeting  of  the 
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directors  held  the  same  afternoon  or  evening,  he  had  presented 
to  him  for  approval  before  leaving  town  a by-law  which  the  direc- 
tors intended  to  pass  and  did  pass.  He  expressed  his  satisfaction 
therewith;  indeed  he  could  not  well  do  otherwise.  The  purpose 
of  the  by-law  was  to  prevent  the  registration  of  a transfer  of  any 
of  Moore’s  shares  without  the  consent  of  the  directors,  and  plainly 
anticipated  the  possibility  that  he  might  sell  some  of  his  shares, 
which  presumably  the  directors  thought  had  value,  and  not  turn 
in  the  proceeds  in  liquidation  of  his  indebtedness  to  the  company. 
Moore  was  therefore  aware  before  leaving  for  Ottawa  that  a clog 
had  been  put  upon  any  sale  of  his  shares  which  he  might  be  able 
to  make. 

He  failed  utterly  in  his  effort  to  sell  shares  at  Ottawa.  The 
utmost  he  was  led  to  hope  for  was  that  Fournier  might  after  the 
beginning  of  the  year  do  something.  In  the  meantime,  as  he 
must  have  well  known  from  the  investigation  that  was  on  foot, 
and  the  probable  discovery  that  he  had  padded  the  stock-sheets, 
the  company  would  have  utterly  collapsed,  involving  his  absolute 
ruin  in  its  own.  The  telephone  inquiry  which  he  made  from 
Ottawa  on  the  16th,  of  Moyer,  the  company's  bookkeeper,  indicates 
how  anxious  he  was  regarding  the  audit  which  was  proceeding  in 
his  absence. 

The  statement  which  Moore  made  to  Fournier,  before  their  part- 
ing in  the  railway  station,  is  in  my  opinion  of  much  significance 
in  the  circumstances  in  which  it  was  made.  Not  all  hope  had 
been  abandoned.  There  remained  the  consequences,  not  of  death 
merely,  but  of  death  by  accident.  They  were  manifestly  present 
to  his  mind;  otherwise  he  could  not  have  spoken  of  them  as  he 
did.  He  was  in  the  prime  of  life,  and  in  excellent  physical 
health,  with  no  reasonable  expectation  of  impending  death.  He 
clearly  realised  and  so  stated  to  Fournier  that  not  only  his  wife 
but  also  the  company  itself  would  benefit  if  anything  happened 
to  him. 

Having  regard  to  the  terms  of  the  insurance  policies  on  his  life, 
no  great  benefit  could  accrue  to  his  wife,  and  none  whatever  to 
the  Lang  Shirt  Company,  unless  the  event  which  he  was  thinking  of 
and  talking  of  was,  or  should  appear  to  be,  the  result  of  accident. 
If  his  death  could  /be  shewn  to  be  accidental,  his  wife  would  be 
advantaged  by  $25,000  more  than  if  it  happened  by  disease. 

Death  by  accident  would  alone  afford  substantial  relief  to 
his  wife  and  to  his  associate  directors  and  shareholders  in  the 
Lang  Shirt  Company. 

What  were  his  thoughts  during  his  waking  hours  while  return- 
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1928.  did.  not  rest  well  and  she  says  he  looked  tired. 

g Before  he  left  for  Ottawa,  he  had  arranged  with  Mr.  Lilley, 

Shirt  Co.’s  the  agent  at  Toronto  of  Tootal  Broadhurst  & Co.,  of  Manchester, 
Trustee  England,  who  were  creditors  of  the  Lang  Shirt  Company  to  the 

London  extent  of  about  $42,500,  that  he  would  stop  off  at  Toronto  and  see 

Insurance  011  return  journey.  Moore  did  not  keep  the  appoint- 

" " Co.  ment,  but  passed  through  this  city  without  stopping,  as  Lilley  soon 
I atehT  .1  a^er  ascertained.  Lilley,  while  professing  the  contrary,  must 
C.J.  ’ have  been  anxious  about  his  account,  especially  as  a small  draft 
which  had  been  drawn  by  him  and  accepted  by  the  company  had 
been  returned  dishonoured  some  days  previously.  We  now  know 
that  the  draft  had  been  returned  unpaid  by  order  of  Mr.  C.  W. 
■Clement,  a barrister,  who  was  vice-president  of  the  Lang  Shirt 
Company.  Why  Mr.  Clement  directed  the  bank  not  to  honour 
the  draft  appears  in  the  evidence  of  the  bank-manager,  Mr.  Mc- 
Kay: “They  were  having  an  audit,  I think,  that  is  all.  The  com- 
pany owed  a lot  of  money.” 

In  point  of  fact  the  draft,  it  may  be  observed,  was  returned 
unpaid  before;  the  audit  was  actually  begun,  but  after  one  at  least 
of  the  directors  feared — perhaps  realised — that  the  company  was 
insolvent  and  that  payment  of  the  draft  would  constitute  a pre- 
ference to  Tootal  & Co. 

Another  reason  that  suggests  itself  is,  although  the  bank  had 
security  under  sec.  88  of  the  Bank  Act  on  the  stock-in-trade  and 
book  debts,  that  the  directors  were  possibly,  as  is  usual,  liable  to 
the  bank  on  a personal  guarantee,  and  payment  of  the  draft 
would  increase  the  liability. 

On  Moore’s  arrival  at  the  Kitchener  station  at  12.40,  the  book- 
keeper, Moyer,  met  him.  Moyer  says : — 

“I  told  him  that  Mr.  Lilley  had  telephoned  that  he  (Mr. 
Moore)  was  on  the  train  for  Kitchener  and  that  Mr.  Lilley  want- 
ed to  know  if  it  would  be  satisfactory  for  him  to  be  in  Kitchener 
that  afternoon 

“Q.  What  else  was  said?  A.  I further  told  him  that  he  was  to 
call  Mr.  Lilley  on  the  'phone  from  the  station  and  let  him  know 
whether  it  was  satisfactory  for  him  to  see  Mr.  Moore  that  after- 
noon.” 

Moore  did  not  call  Lilley  from  the  station.  There  was  perhaps 
no  person  whom  he  wished  less  to  talk  to  or  see. 

“What  else  was  said?”  Moyer  was  asked.  “A.  Mr.  Moore 
asked  me  how  everything  was  at  the  factory  and  how  the  auditors 
were  getting  along. 
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“Q.  What  did  you  say?  A.  I told  him  that  they  were  check- 
ing over  the  books  and  that  they  found  some  mistakes  in  the 
inventory. 

“Q.  And  what  did  he  say  to  that?  A.  If  .1  remember  right, 
he  asked  me  definitely  as  to  what  mistakes  they  had  found  and  I 
told  him  there  were  figures  changed  on  the  inventory  sheets. 

“Q.  What  did  he  say  then?  A.  I don’t  remember  the  exact 
words.  He  said  he  guessed  they  would  have  it  in  for  him.” 

What  Moyer  referred  to  as  “mistakes’’  were,  as  his  evidence 
reveals  that  he  knew,  deliberate  falsifications  by  Moore  of  the 
stock-sheets  for  the  report  of  July,  1925.  The  amount  by  which 
the  value  of  the  stock  on  hand  was  so  purposely  inflated  was  about 
$11,800.  The  report  embodying  this  inflation  was  signed,  as  I have 
said,  by  Moore,  and  presented  at  the  last  annual  meeting  of  his 
company.  If  made  with  intent  to  defraud  creditors,  the  falsi- 
fication was  a criminal  offence  under  sec.  418  of  the  Lode.  Whether 
made  with  such  intent  or  not,  it  was  certainly  made  for  the  pur- 
pose of  deceiving,  and  could  not  but  deceive,  his  fellow  directors 
and  shareholders,  who  appear  to  have  so  implicitly  trusted  him 
that  until  they  feared  insolvency  and  sought  to  ascertain  its  cause 
they  never  had  an  audit  of  the  company’s  affairs.  Quite  natural- 
ly therefore  there  came  to  Moore  the  fear  that,  because  of  his 
deceit,  “they” — the  directors  if  not  also  his  creditors — “would 
have  it  in  for  him”  and  treat  him  accordingly. 

Parting  from  Moyer,  he  was  met — casually,  it  would  seem — 
by  Isaac  Hertel,  a railway  employee  who  had  $2,000  stock  in  the 
shirt  company,  and  to  whom  Moore  had  stated  the  purpose  of  his 
visit  to  Ottawa,  as  Hertel  was  driving  him  to  the  station  on  the 
evening  of  the  15th.  Before  the  departure  of  the  train,  he  told 
Hertel  that  the  auditors  had  come,  and  that  “they,’’  meaning  the 
directors,  had  not  honoured  a draft  that  had  come  through.  “He 
said  he  did  not  like  that.”  What  the  auditors  might  discover  and 
the  dishonour  of  the  draft  with  its  obvious  implications  were 
thus  a source  of:  anxiety  before  he  left  for  Ottawa.  To  Hertel 
he  further  stated  on  the  17th  that  his  mission  to  Ottawa  had  not 
been  successful. 

Leaving  Hertel,  Moore  walked  to  his  home,  where  he  had  din- 
ner with  his  wife  and  family.  After  the  elder  children  had  left 
for  school,  he  had  a talk  with  his  wife,  and  informed  her  that 
he  had  not  obtained  the  expected  help  from  Fournier,  but  that 
Fournier  might  put  some  money  in  after  the  first  of  the  year. 

Moore  then  telephoned  to  his  factory,  inquiring  if  Mr.  Rose, 
the  representative  of  the  Wabasso  Company,  a creditor  to  the 
extent  of  about  $5,500,  had  been  in  to  see  him.  He  was  told  that 


App.  Div. 
1928. 
Lang 

Shirt  Co.’s 
Trustee 

v. 

London 

Life 

Insurance 

Co. 

Latchford, 

C.J. 


100 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1928. 
Lang 

Shirt  Co.’s 
Trustee 
v. 

London 

Life 

Insurance 

Co. 


Latc-hford, 

C.J 


[VOL. 

Rose  had  called  and  after  waiting  a time  had  left  stating  that 
he  would  return,  as  in  fact  he  did.  “Well,”  said  Moore,  “it  will 
possibly  be  three  o’clock  before  I am  there.’’  Moore,  it  may  be 
said,  had  on  the  15th  made  an  appointment  to  meet  Rose  on  the 
17th. 

“Soon  after  two  o’clock,”  “possibly  at  2.20,”  according  to  his 
wife,  Moore  left  his  home  for  his  small,  one-car  garage,  intend- 
ing, he  told  her,  to  drive  down  town  instead  of  walking  across  a 
little  park  to  the  factory. 

No  reason  is  stated  why  Moore  should  go  back  into  the  town 
which  he  had  left  an  hour  or  two  before. 

On  the  other  hand,  many  reasons  suggest  themselves  why  he 
should  go  to  his  factory  from  which  he  had  been  absent  for  a day 
and  a half. 

With  his  overcoat  on,  Moore  parted  from  his  wife,  “went,’’ 
she  says,  “to  the  kitchen  door  to  go  out  to  the  garage,”  “turned 
and  came  back  and  said,  T am  going  to  fix  the  chain,’  and  he  went 
to  the  cellar-door,  where  we  keep  the  hammer.  I suppose  he  got 
it.” 

The  hammer,  as  shewn  in  one  of  the  photographs  in  evidence, 
is  of  the  claw  form  commonly  used  by  carpenters  and  for  domestic 
purposes. 

During  the  previous  week  a chain  on  one  of  the  rear  wheels  of 
the  car  had  broken  loose  while  Moore  was  driving  with  his  wife, 
and  was  flapping  against  the  fender.  Moore  stopped  the  car, 
moved  it  twice  in  an  effort  to  get  access  to  the  loose  part,  tried 
thrice  to  repair  the  chain — evidently  a chain  crossing  the  tyre — 
had  a peripheral  part  broken,  the  chain  would  have  fallen  off.  He 
was  not  successful  in  his  effort.  A tool-case  had  been  supplied 
with  the  car.  After  nearly  five  years’  use  of  the  car,  the  tool-case, 
it  is  safe  to  assume,  contained  spanners,  pliers,  tyre-tools,  and  a 
ball-pein  hammer  such  as  is  indispensable  in  removing  and  re- 
placing tyres  and  in  executing  the  minor  repairs  that  Moore  was 
accustomed  to  make. 

Mrs.  Moore  was  out  again  with  her  husband  before  he  went 
to  Ottawa,  but  could  not  remember  whether  the  chain  was  then 
loose  or  not.  A witness,  Miss  Ilughill,  deposed  that  when  she 
was  in  the  car  on  the  night  of  Monday  (the  14th)  the  chain  was 
loose  and  flapping. 

Assuming  that  the  chain  was  loose  when  Moore  parted  from 
his  wife  with  the  intention,  as  declared,  of  repairing  it  with  the 
claw-hammer,  did  he  in  fact  attempt  to  repair  it?  I confess  that 
I am  as  skeptical  as  was  the  learned  trial  Judge  as  to  the  ham- 
mer being  a proper  tool  with  which  to  repair  a loose  or  broken 
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chain.  The  tool-case  in  the  car  probably  contained  not  only  a 
more  efficient  machinist’s  hammer,  but  also,  necessarily,  one  or 
more  pairs  of  pliers. 

However  this  may  be,  Moore’s  statement  to  his  wife  when 
leaving  her  is  relied  on  as  shewing  an  intention  on  his  part  to 
repair  the  chain. 

It  is  certain  that  the  large  doors  of  the  garage  were  closed 
and  that  they  remained  closed  until  opened  by  Hertel  about  8.40 
in  the  evening.  The  small  side-door,  it  is  equally  certain,  was  also 
closed  when  Hertel  entered  by  it. 

An  effort  was  made  to  lead  Hertel  to  say  that  the  little  door 
was  open,  but  it  failed. 

He  was  asked  bluntly  whether  it  was  open  or  closed.  He 
evaded  this  plain  question,  and  answered,  “It  was  not  locked  or 
hooked Had  he  found  it  open  he  would  no  doubt  have  said  so. 
When  again  pressed  on  the  point  he  said  no  more  than  that  he 
could  not  swear  the  side-door  was  shut. 

There  is,  however,  some  evidence  by  a bread-driver  named 
Steffler,  for  whatever  it  may  be  worth,  that,  at  three  o’clock  in  the 
afternoon,  the  side-door  was  swaying  in  the  wind. 

Steffler  left  the  bakery  at  1.30  p.m.  and  usually  reached 
Moore’s  on  his  round  about  2.  On  this  particular  occasion  he 
was  he  said,  an  hour  late.  He  deposed  that  he  left  bread  in  the 
kitchen,  where  he  saw  no  one.  Either  when  entering  or  leav- 
ing, he  heard  the  car  (meaning  the  engine)  running  in  the  garage, 
which  was  on  the  opposite  side  of  the  house  from  the  entrance 
to  the  kitchen,  and  a little  to  the  rear.  He  went  around  to  the 
back  and  noticed,  he  said,  that  the  side-door  was  swinging  back- 
ward and  forward  about  a foot. 

“Q.  Anything  else  you  noticed  ? A.  I could  also  hear  a knock 
inside  that  sounded  like  a tool  to  me.” 

Steffler  was  confronted  on  cross-examination  by  the  difficulty 
of  explaining  how  it  happened  that  on  this  particular  day  a route 
which  he  covered  daily  in  30  minutes  occupied  an  hour  and  a 
half.  In  answer  he  swore  that  he  had  lost  the  hour  speaking  to 
some  friends  at  a store  in  King-street.  It  seems  to  me  most 
improbable  that  he  should  so  waste  so  much  of  his  limited  time, 
and  in  addition  leave  his  horse  standing  outside  the  store  for  an 
hour  on  a windy,  and  therefore  cold,  December  day.  Steffler’s 
testimony  is  not  referred  to  by  the  learned  Chief  Justice,  who 
probably  disbelieved  it,  as,  I may  say,  I do,  owing  to  its  inherent 
improbability. 

That  the  side-door  was  open  at  any  time  during,  the  after- 
noon, of  which  so  much  was  attempted  to  be  made  on  the  argu- 
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ment  of  the  appeal,  rests  on  no  testimony  but  Steffier’s,  and  is  in 
no  way  supported  by  the  evidence  of  Hertel. 

During  the  afternoon  Mrs.  Moore  had  been  outside  the  house 
twice,  once  with  the  baby,  and  again  to  take  it  in  because  of  the 
wind,  but  apparently  did  not  hear  the  engine  running.  Doubt- 
less the  elder  children  returned  from  school  at  the  usual  hour.  It 
is  not  said  that  they  heard  anything  going  on  in  the  garage. 

About  7 o’clock  Mrs.  Moore  telephoned  the  factory,  but,  as  it 
was  closed,  received  no  reply.  It  does  not  seem  to  have  occurred 
to  her  in  the  meantime  to  have  gone  to  the  garage,  whither  her 
husband  had  told  her  at  2.20  that  he  was  going. 

Hertel  called  at  the  Moore  house  about  8.55,  and,  a few  minutes 
later,  went  to  the  garage,  entering  by  the  side-door.  He  found  the 
engine  running  and  the  place  filled  with  very  strong  fumes.  He 
promptly  threw  open  the  large  doors,  went  forward  along  the  left 
side  of  the  car,  shut  off  the  engine,  turned  on  all  the  car  lights — 
there  were  none  other  in  the  garage — sought  Moore  in  the  car, 
and,  not  finding  him  there,  was  passing  around  to  its  rear  when  he 
trod  on  the  feet  of  Moore’s  body,  extended  out  from  the  left  wheel 
and  along  and  close  to  the  back  of  the  car  until  the  head  rested 
on  a cushion,  lying  on  some  boards  near  the  right  rear  wheel. 
The  body  was  warm.  From  this  circumstance,  according  to  the 
medical  evidence,  no  inference  can  safely  be  drawn  as  to  the  length 
of  time  Moore  had  been  dead,  though  ordinarily,  according  to 
Dr.  Crowley,  all  bodily  heat  ends  about  an  hour  after  death.  Her- 
tel drew  the  body  out  of  the  garage  and  with  Mrs.  Moore’s 
assistance  carried  it  into  the  house.  Efforts  at  resuscitation  were 
promptly  made,  but  failed. 

Dr.  Crowley  arrived  on  the  scene  about  a quarter  to  9 o’clock. 
The  body  was  still  warm,  but  three-quarters  of  an  hour  later 
rigor  mortis  set  in. 

The  doctor,  when  asked  at  the  trial  about  the  condition  of 
Moore’s  clothes,  said : “The  condition  of  the  clothes  was  this : 
They  were  smudged  with  soot.  There  was  carbon  on  the  clothes. 

“Q.  What  do  you  mean  by  smudged?  A.  Smeared.  The 
clothes  were  covered  with  soot. 

“Q.  That  would  apply  to  the  face  and  head  also?  A.‘  Yes, 
sir.’’ 

Having  regard  to  the  position  of  the  body  when  Dr.  Crowley 
first  saw  the  smudging  and  smearing,  the  soot  was  on  the  front 
of  the  clothing  as  well  as  on  the  face. 

The  local  coroner  viewed  the  remains,  and,  regarding  the 
death  as  accidental,  decided  that  an  inquest  was  unnecessary. 
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At  the  request  of  the  coroner,  Dr.  Crowley  signed  a certificate 
stating,  as  was  undoubtedly  the  fact,  that  death  was  caused  by 
carbon  monoxide  poisoning. 

The  theory  of  the  appellants  is  that  Moore,  intending  to  fix 
a loose  or  broken  chain  on  the  right  rear  wheel,  found  that  the 
loose  or  broken  part  was  not  accessible,  and  started  the  engine  to 
move  the  car  so  as  to  facilitate  the  repair ; that  he  then  attempted  to 
reach  the  loose  or  broken  part  while  leaning  with  his  elbows  on  the 
cushion  or  with  his  head  lying  on  it,  and  that  while  so  engaged  he 
was  overcome  by  the  deadly  fumes.  It  is  to  be  remembered  that 
Moore,  according  to  his  wife,  was  well  aware  of  the  dangerous 
and  mortal  nature  of  the  fumes  discharged  by  an  exhaust  of  an 
automobile. 

Photographs  of  the  car  and  of  part  of  the  interior  of  the 
garage  are  in  evidence.  Though  made  some  months  afterwards,  they 
are  stated  to  represent  the  car  and  the  place  as  they  were  after 
Moore’s  body  had  been  removed,  the  only  difference  being  that 
the  chains  had  been  taken  off.  Measurements  made  by  the  photo- 
grapher of  distances  between  the  springs  and  other  parts  of  the 
car  and  the  boards  and  cinders  beneath  it  are  in  evidence,  and 
are  important  as  shewing  conditions  which  in  my  opinion  made 
the  repair  of  the  chain,  if  it  needed  repair,  impossible  of  execu- 
tion, even  if  the  exhaust,  about  half-way  between  the  differential 
and  the  left  wheel,  had  not  been  discharging  its  hot,  foul,  and 
acrid  fumes  against  Moore’s  body  and  almost  directly  in  his  face. 
It  is  simply  inconceivable,  to  my  mind,  that  Moore  could  have  been 
for  one  moment  in  the  position  in  which  he  had  placed  himself 
after  starting  the  engine,  without  realising  that  continuance  in 
it  meant  almost  immediate  death. 

Other  circumstances  perhaps  of  less  importance  suggest  them- 
selves. 

Moore  was  accustomed  to  make  minor  repairs  to  his  car. 
Naturally  he  would  approach  his  work  under  the  best  possible 
conditions  of  freedom  of  movement,  lighting,  space,  and  accessi- 
bility in  any  given  circumstances.  He  was  restricted  in  movement 
by  his  overcoat.  The  garage  was  “darkish.”  The  right  wheel 
was  in  the  shadow  both  of  the  fender  and  the  body  of  the  car. 
No  effort  was  made  to  clear  the  space  occupied  by  the  little  wagon 
and  thus  render  accessible  the  whole  side  of  the  wheel  and  chain. 
The  only  part  of  the  wheel  and  chain  approachable  from  the 
rear  was  the  receding  arc,  badly  lighted,  between  the  fender  and 
the  floor,  a distance  of  16  inches.  From  the  lowest  spring 
shackles  to  the  boards  on  which  the  wheels  rested,  the  distance  was 
13  and  a half,  and  from  the  spare  tyres  to  the  cinders  but  13 
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inches.  The  photographs,  exhibits  6 and  7 in  Moore  v.  Metro- 
politan Life  Insurance  Co.,  make  the  situation  plain.  Yet,  it  is 
argued,  in  that  restricted  space  between  the  tyres  and  springs  and 
spring  shackles  and  the  floor,  boards  and  cinders,  a man  of  Moore’s 
intelligence  placed  himself  in  the  dirt,  clothed  in  his  street  clothes, 
to  effect  the  repair  of  a loose  or  broken  chain. 

No  evidence  was  given  of  the  condition  of  the  chain  after 
Moore’s  death.  It  was  not  shewn  to  have  been  repaired  or  to  have 
needed  repair. 

I have  considered  these  several  appeals  in  the  light  of  the 
principles  laid  down  by  Lord  Dunedin  in  Dominion  Trust  Co.  v. 
New  York  Life  Insurance  Co.,  [1919]  A.C.  254,  at  p.  258,  where 
he  states  that  the  evidence  to  be  examined  in  such  cases  falls  into 
two  distinct  divisions : evidence  which  bears  on  the  motive  of  the 
deceased,  and  evidence  of  the  facts  as  to  the  method  of  death. 
“Motive,  however,’’  it  is  pointed  out,  “can  never  be  of  itself  suffici- 
ent. The  utmost  it  can  do  is  to  destroy  or  attenuate  the  inference 
drawn  from  the  experience  of  mankind  that  self-destruction  being 
contrary  to  human  instincts  is  unlikely  to  have  occurred.  The 
proof  of  suicide  must  be  sought  in  the  circumstances  of  the  death.” 
Moore’s  labours  for  12  or  13  years  had  been  vain.  He  was 
personally  in  a hopeless  financial  position.  He  had  not  the  re- 
motest prospect  of  paying  the  large  sums  owed  by  him  to  the 
company,  which,  as  no  one  knew  better  than  he,  was  absolutely 
bankrupt,  with  all  its  shares  valueless.  He  had  wilfully  falsified 
the  stock-sheets  and  so  deceived  his  fellow  directors  and  share- 
holders, if  not  also  the  creditors  of  the  company,  and  his  dis- 
honesty, as  he  knew,  had  been  discovered  in  the  audit.  Appoint- 
ments which  he  had  made  with  Lilley  and  Rose  were  not  kept. 
The  end  was  approaching.  Death  that  would  have  the  semblance 
of  accident  would  relieve  the  embarrassment  he  had  caused  the 


company,  and  provide  well  for  his  wife  and  family,  as  stated 
to  Fournier.  As  was  said  of  the  assured  in  the  Dominion  Trust 
Company  case,  if  ever  there  was  a motive  for  self-destruction, 
such  motive  was  present. 

All  the  circumstances  of  Moore’s  death  impel  me  to  the  con- 
clusion that  death  was  self-inflicted  by  the  deliberate  intention  of 
the  deceased. 

Proof  of  death  by  accident  is  by  contract  a condition  pre- 
cedent to  recovery  of  the  amounts  now  claimed  by  Mjrs.  Moore  upon 
the  policies  in  her  favour.  That  proof  has  not  been  given.  On 
the  other  hand  it  ilias  been,  in  my  opinion,  established  that  Mbore’s 
death  was  by  his  own  intentional  act,  and  the  London  Life  In- 
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surance  iCompany  is  therefore,  by  the  terms  of  its  contract,  re-  App.  Div. 
lieved  from  liability  to  the  Lang  Shirt  Company. 

The  appeals  should,  in  my  opinion,  be  dismissed  with  costs 
and  the  judgments  of  the  learned  Chief  Justice  affirmed. 


Appeals  allowed  (LatcIifoiid^  0.  J.,  dissenting.) 
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Chamandy  Bros.  Ltd.  v.  Albert. 

Bankruptcy  — Composition  Agreement  — Approval  of  Court — Transac- 
tion by  Debtor  with  one  Creditor  before  Completion  of  Composition 
Payments — Promissory  Notes  Given  for  Unpaid  Balance  of  Credi- 
tor's Compounded  Claim — Consideration — Credit  Given  for  Fresh 
Sunply  of  Goods — Whether  Transaction  a Fraud  upon  Composition 
— Public  Policy — Rights  of  Creditors — Preference. 

In  an  action,  upon’  promissory  notes  made  by  the  defendants,  husband 
and  wife,  in  favour  of  the  plaintiffs,  wholesale  merchants,  it  appeared 
that  in  March,  1921,  the  wiferdefendant,  who  had  been  carrying  on  a 
retail  business,  made  an’  assignment  under  the  Bankruptcy  Act,  and 
shortly  afterwards  made  a proposal  to  compound  her  debts  at  35 
cents  in  the  dollar,  to  be  paid  in  10  equal  monthly  instalments.  The 
composition  was  duly  approved  by  the  Court.  The  plaintiffs  were 
among  the  creditors.  The  debtor  did  not  complete  the  composition 
payments  within  the  times  proposed,  and  the  final  payment  was  not 
made  until  August,  1923.  After  the  composition  was  approved  the 
debtor  continued  to  do  business  and  made  some  purchases  from 
the  plaintiffs.  In  September,  1 9 2(2 , the  debtor  proposed  to  buy  a 
large  quantity  of  goods  from  the  plaintiffs  on  credit,  but  the  plain- 
tiffs refused  to  give  credit  for  the  quantity  desired  unless  the  de- 
fendants would  make  some  settlement  of  the  old  debt,  i.e.,  the  unpaid 
balance  of  the  plaintiffs'  compounded  claim.  The  defendants  there- 
upon signed  the  promissory  notes  now  sued  upon,  delivered  them  to 
the  plaintiffs,  and  received  a new  supply  of  goods  upon  the  credit 
they  desired:  — 

Held,  reversing  the  finding  of  the  trial  Judge,  that  the  notes  were  not 
made  for  the  accommodation  of  the  plaintiffs;  but,  though  repre- 
senting a compromised  debt,  were  in  fact  made  in  consideration  of 
the  giving  of  credit  in’  respect  of  the  new  sale,  and  that  was  suffi- 
cient consideration  to  support  the  notes  and  to  render  the  defendants 
liable. 

Jakeman  v.  Cook  (1878),  4 Ex.  D.  26,  and  Wild  v.  Tucker,  [1914]  3 
K.B.  36,  followed. 

Held,  also,  that  the  giving  of  the  notes  was  not  a fraud  upon’  the 
composition. 

Ex  p.  Ba'rron  (1881),  18  Ch.  D.  464,  distinguished. 

The  transaction  as  between  the  parties  to  it  not  being  illegal,  and  no 
principle  of  public  policy  being  involved,  the  defendants  could  not 
be  relieved  from  their  bargain  merely  because  the  transaction  gave 
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the  plaintiffs  a preference  over  other  creditors.  The  making  of  the 
notes  was  not  the  price  of  the  plaintiffs’  acceptance  of  the  com- 
position. Whatever  its  effect  upon  the  rights  of  subsequent  creditors 
might  be,  it  was  not  a factor  in  the  composition  arrangement,  and 
could  not  be  deemed  a fraud  upon  the  bankruptcy,  in  the  sense  in 
which  that  term  is  applied  to  secret  bargains  made  to  defeat  the  law 
with  regard  to  a bankruptcy  then  impending. 

Furnivall  & Co.  v.  O’Neill,  [1902]  2 I.R.  422,  Farmers’  Mart  Ltd.  v. 
Milne,  [1915]  A.C.  106,  Scheuerman  v.  Scheuerman  (1916),  52  Can. 
&.C.R.  625,  and  Harrington  v.  Harrington  (1925),  56  O.L.R.  568, 
distinguished. 

An  appeal  by  the  plaintiffs  from  the  judgment  of  McEvoy,  J., 
after  trial  of  the  action  without  a jury,  dismissing  it. 

The  action  was  brought  to  recover  $1,400  and  interest  upon  14 
promissory  notes  made  by  the  defendants  payable  to  the  plain- 
tiffs, in  the  circumstances  mentioned  in  the  judgment  of  the  Court, 
infra. 

January  13  and  23.  The  appeal  was  heard  by  Latchford, 
C.  J..  Middleton,  Hasten,  and  Orde,  JJ.A. 

H.  H.  Davis,  for  the  appellants.  The  notes  were  not  given 
without  consideration.  The  giving  of  credit  for  the  delivery  of 
new  goods  was  consideration : a promise,  for  good  consideration, 
to  pay  a debt  from  which  a debtor  is  already  discharged  in  bank- 
ruptcy is  an  enforceable  promise:  Jakeman  v.  Cook  (1878),  4 
Ex.D.  26;  Wild  v.  Tucker,  [1914]  3 K.B.  36.  All  that  our  Bank- 
ruptcy Act  provides  is  that  “no  secret  arrangement  shall  be  made 
with  any  creditors  or  shareholders  to  induce  them  to  participate 
in  any  such  scheme”  as  described  in  subsec.  2 {a)  of  sec.  13  of  the 
Bankruptcy  Act,  as  enacted  by  (1922)  12  & 13  Geo.  V.  ch.  8, 
sec.  12.  The  notes  were  not  accommodation  notes,  for  the  evi- 
dence of  the  defendants  is  that  they  were  to  be  paid  if  it  was  pos- 
sible to  pay  them.  The  evidence  of  the  plaintiffs  is  more  consistent 
with  the  written  documents  and  the  admitted  facts  than  the  evi- 
dence of  the  defendants,  and  should  have  been  accepted  by  the 
learned  trial  Judge.  On  the  question  of  the  transaction  being 
in  fraud  of  creditors  under  the  Bankruptcy  Act,  there  was  in 
fact  no  element  of  fraud  shewn,  and,  in  any  event,  it  is  not  open 
to  the  debtor  to  raise  that  point  where  creditors  are  not  before 
the  Court  or  affected  by  the  transaction.  The  notes  were  given 
long  after  the  composition  with  creditors  was  approved ; and,  while 
one  instalment  of  the  composition  remained  unpaid  at  the  time  of 
the  giving  of  the  notes,  that  instalment  was  subsequently  paid. 
Ex  p.  Banrow  (4881),  18  €h.  D.  464,  does  not  apply.  In  that 
case  it  was  the  trustee  in  bankruptcy  who  attacked  the  transaction 
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on  behalf  of  creditors.  Satisfy  the  creditors  and  yon  satisfy  the 
Court.  The  bargain  having  been  made  with  the  creditors  by  way 
of  composition,  the  debtor  is  released  and  becomes  a free  man  to 
deal  with  his  assets  and  incur  liabilities,  unless  there  is  something 
special  in  the  circumstances,  as  some  fraud  or  misrepresentation : 
Perrault  v.  Laurin  (1863),  14  L.C.  Reps.  85;  Brossard  y.  Dupras 
(1891),  19  -Can.  S.C.R.  531;  Ex  p.  Burrell  (1876),  1 Ch.D.  537. 
The  avoidance  of  a fraudulent  alienation  is  only  for  the  benefit  of 
creditors:  Halsbury’s  Laws  of  England,  vol.  15,  p.  87;  vol.  13, 
p.  370 ; May  on  Fraudulent  Conveyances,  2nd  ed.,  pp.  463,  464, 
468,  469.  Public  policy  does  not  just:fy  the  Court’s  interven- 
tion: Janson  v.  Drie font ein  Consolidated  Mines  Ltd.,  [1902] 
A.C.  484;  Mogul  Steamship  Co.  Ltd.  v.  McCregor  Gow  & Co., 
[1892]  A.C'.  25;  Halsbury’s  Laws  of  England,  vol.  7,  p.  394. 

Gideon  Grant,  K.C.,  for  the  defendants  respondents.  The 
finding  of  the  learned  trial  Judge  that  the  notes  were  given  with- 
out consideration  and  for  the  accommodation  of  the  plaintiffs 
is  justified  by  the  evidence.  As  the  bargain  for  the  giving  of  the 
notes  was  made  before  the  composition  was  completed,  the  giv- 
ing of  the  notes  was  a fraud  upon  the  composition,  and  the  plain- 
tiffs could  not  recover  upon  them : Ex  p.  Barrow,  18  Ch.  D.  464. 
On  grounds  of  public  policy,  therefore,  the  agreement  should  not 
be  enforced  even  as  against  the  debtor  himself : Furnivall  & Co.  v. 
O'Neill,  [1902]  2 I.R,  422;  Scheuerman  v.  Scheuerman  (1916), 
52  Can.  S.-C.R.  625;  Cookshott  v.  Bennett  (1788),  2 T.R.  763,  at 
p.  765.  To  the  argument.  “If  you  satisfy  the  creditors,  you 
satisfy  the  Court,”  the  Barrow  case  and  the  Furnivall  case  are 
complete  answers 

February  24.  The  judgment  of  the  Court  was  read  by 
Orde,  J.  A. : — This  is  an  appeal  from  the  judgment  of  McEvoy,  J., 
of  the  23rd  November,  1927,  dismissing  the  plaintiffs’  action. 

The  action  is  brought  to  recover  upon  14  promissory  notes 
for  $100  each,  made  by  the  defendants  in  favour  of  the  plaintiffs 
under  the  following  circumstances. 

The  defendants  are  husband  and  wife,  living  at  Sault  Ste. 
Marie,  where  prior  to  March,  1921,  the  wife  had  been  engaged  in 
business  under  the  name  of  the  Algoma  Dry  Goods  Company.  In 
that  month  she  made  an  assignment  under  the  Bankruptcy  Act, 
and  shortly  afterwards  made  a proposal,  under  sec.  13  of  the  Act, 
to  compound  her  debts  at  35  cents  in  the  dollar,  to  be  paid  in  10 
equal  monthly  instalments,  commencing  on  the  1st  April,  1921. 
The  composition  was  duly  approved  by  the  Court.  Among  the 


107 


App.  Div. 
192-8. 

Thamaxdy 
Bros.  Ltd. 
v. 

Albert. 


108 


App.  Div. 
1928. 

Chamandy 
Bros.  Ltd. 
v. 

Albert. 
Orde,  J.A. 


ONTARIO  LAW  REPORTS.  [vol. 

creditors  were  the  plaintiffs,  wholesale  drygoods  merchants  in 
Toronto,  with  a claim  proved  at  $8,748.95. 

The  defendant  Sadie  Albert  did  not  complete  the  composition 
payments  within  the  times  proposed,  and  the  final  payment  was 
not  made  until  August,  1923. 

After  the  composition  was  approved,  the  Algoma  Dry  Goods 
Company  continued  to  do  business  and  apparently  made  some  pur- 
chases from  the  plaintiffs. 

In  September,  1922,  the  defendant  Charles  Albert  came  to 
Toronto  for  the  purpose  of  buying  a large  quantity  of  goods  on 
credit  from  the  plaintiffs.  According  to  the  evidence  of  H.  Cha- 
mandy, the  plaintiffs  refused  to  give  credit  for  the  quantity 
desired  unless  the  defendants  would  make  some  settlement  of  the 
old  debt,  namely,  the  unpaid  balance  of  the  compounded  claim  of 
$3,548.79,  amounting  to  about  $2,400.  As  a result  of  this  refusal, 
it  was  agreed,  according  to  Chamandy,  that  $1,000  of  that  balance 
should  be  thrown  off  and  that  the  14  promissory  notes  in  question 
should  be  given,  to  be  dated  the  1st  December,  1922,  and  to  mature 
in  successive  months  thereafter,  commencing  in  January,  1923. 
The  notes  were  thereupon  signed  by  the  defendants  and  delivered 
to  the  plaintiffs,  and  the  defendants  got  the  new  supply  of  goods 
upon  the  credit  they  desired. 

Charles  Albert  tells  a different  story.  He  says  that  Chamandy 
said  that  if  the  defendants’  business  was  a paying  proposition 
and  they  could  pay,  then  the  notes  were  to  be  paid;  if  not,  there 
would  be  no  more  said  about  it;  but  that  the  plaintiffs  might 
make  use  of  the  notes  in  the  bank — in  substance  that  the  notes 
were  given  merely  as  an  accommodation  to  the  plaintiffs. 

The  learned  trial  Judge  has  found  that  the  notes  were  given 
without  consideration  and  for  the  accommodation  of  the  plaintiffs. 

With  this  finding  I find  myself  unable  to  agree.  The  letter 
of  the  25th  June,  1923,  written  at  the  instance  of  the  defendant 
Sadie  Albert  completely  discredits  Charles  Albert’s  story  that 
the  notes  were  given  for  the  accommodation  of  the  plaintiffs,  and 
admits  that  they  were  given  because  the  plaintiffs  “undertook  to 
help”  the  defendants.  The  “help”  given  was  clearly  the  credit 
for  the  large  supply  of  goods  without  which  the  defendants  could 
not  have  carried  on.  There  is,  further,  an  inherent  improbability 
in  the  implication  that  the  plaintiffs  needed  accommodation.  The 
plaintiffs’  story  is  altogether  the  more  likely  and  credible  one. 

It  is,  of  course,  quite  clear  that,  if  the  composition  were  com- 
pleted, the  balance  of  the  old  debt  would  be  extinguished  and 
could  not  constitute  a valid  consideration  for  the  promissory  notes 
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sued  on  or  for  any  other  simple  contract.  But  if,  as  the  evidence 
of  'Chamandy  and  the  admissions  in  the  letter  of  the  25th  June, 
1923,  would  indicate,  the  notes,  though  representing  a compromis- 
ed debt,  were  in  fact  given  in  consideration  of  the  giving  of  credit 
in  respect  of  the  sale  of  $1,518  worth  of  goods  to  the  defendants, 
then  there  would  be  sufficient  consideration  to  support  the  notes 
and  to  render  the  defendants  liable. 

In  Jakeman  v.  Cook,  4 Ex.D.  26,  it  was  held  that  where  a 
debtor,  who  had  obtained  his  discharge  under  the  Bankruptcy  Act 
of  1869,  promised  to  pay  the  balance  due  in  respect  of  the  dis- 
charged debt,  in  consideration  of  the  credit  given  for  further 
supplies  of  meat,  there  was  good  consideration  for  the  promise. 
This  was  followed  in  Wild  v.  Tucker,  [1914]  3 K.B.  36,  where 
the  promise  was  made  by  an  undischarged  bankrupt. 

The  defendants,  however,  rely  upon  another  defence,  not  raised 
in  the  affidavit  of  merits.,  but  set  up  at  the  trial  (it  was  so  stated 
by  counsel  to  us),  though  not  dealt  with  by  the  learned  trial 
Judge. 

The  bargain  for  the  giving  of  the  notes  was  made  before  the 
composition  had  been  completed,  there  being  one  of  the  stipulated 
composition  instalments  still  unpaid.  And  the  defendants  con- 
tend that  the  giving  of  the  notes  constituted  a fraud  upon  the 
composition  and  was  therefore  void,  and  they  rely  upon  Ex  p. 
Barrow,  18  Ch.D.  464.  In  that  case  there  had  been  a composition 
under  sec.  126  of  the  English  Bankruptcy  Act  of  1869,  and  the 
debtor,  before  the  composition  had  been  completed  by  payment, 
agreed  to  pay  one  of  the  creditors  in  full  in  consideration  of  fresh 
credit  given  to  the  debtor.  Subsequently  the  debtor  again  filed 
a petition  in  Bankruptcy  and  the  creditor  claimed  to  prove  for 
the  bills  given  for  the  old  debt.  The  Court  held  that  the  agree- 
ment was  inconsistent  with  good  faith  to  the  other  creditors  and 
with  the  spirit  of  sec.  126,  which  expressly  provided  that  no  addi- 
tion to  or  variation  in  the  composition  should  be  made  except  by 
an  extraordinary  resolution  of  the  creditors. 

If  the  issue  raised  in  the  present  case  were  between  the  plain- 
tiffs and  the  trustee  of  the  defendants  under  a subsquent  receiv- 
ing order  or  assignment  in  bankruptcy,  the  Barrow  case  might  be 
applicable.  Whether  or  not  the  fact  that  the  composition  pay- 
ments were  ultimately  completed  would  strengthen  the  plaintiffs' 
position  would  have  to  be  carefully  examined  before  deciding  that 
as  against  creditors  the  transaction  could  stand. 

It  is,  I think,  quite  clear  that  unless  there  is  involved  some 
principle  of  public  policy  to  justify  the  Court's  refusal  to  give 
effect  to  a contract  otherwise  binding  upon  the  defendants,  they 
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cannot  be  relieved  from  their  bargain  merely  because  the  transac- 
tion gave  the  plaintiffs  a preference  over  other  creditors. 

It  is  argued  that  the  agreement,  made  as  it  was  before  the 
composition  had  been  completed  by  payment,  was  in  effect  a fraud 
upon  the  bankruptcy,  and  therefore,  upon  grounds  of  public  policy, 
ought  not  to  be  enforcd  even  as  against  the  debtor  himself. 
Several  cases  are  cited  in  support  of  this,  but  when  examined  they 
either  deal  with  a type  of  transaction  which,  while  bearing  some 
marks  of  resemblance  to  the  one  in  question  here,  is  clearly  dis- 
tinguishable, or  are  otherwise  inapplicable. 

A secret  agreement  by  a compounding  debtor  with  one  creditor 
whereby,  as  the  price  of  his  accepting  the  composition,  the  creditor 
is  given  some  secret  benefit,  such  as  payment  of  his  claim  in  full, 
has  always  been  considered  illegal,  and  not  only  unenforceable 
against  the  other  creditors  but  against  the  debtor  himself.  And 
even  where  the  debtor  has,  in  furtherance  of  such  a bargain,  paid 
moneys  to  the  preferred  creditor  in  excess  of  the  composition,  the 
Courts  have  assisted  the  debtor  to  get  the  money  back,  notwith- 
standing his  complicity  in  an  illegal  contract.  In  Atkinson  v. 
Denby  (1861-2),  6 H.  & N.  778,  7 H.  & N.  934,  for  example,  where 
the  creditor  exacted  an  immediate  payment  of  £50'  and  a bill  of 
exchange  for  a further  sum  before  he  would  sign  a composition 
deed,  the  debtor  was  given  judgment  for  the  repayment  of  the 
£50.  It  was  argued  that  both  parties  were  in  pari  delicto,  but 
Cockburn,  C.J.,  in  Camm.  Scacc.,  said  (7  H.  & N.  at  p.  936)  : 
“It  is  said  that  both  parties  are  in  pari  delicto.  It  is  true  that 
both  are  in  delicto,  because  the  act  is  a fraud  upon  the  other 
creditors,  but  it  is  not  'far  delictum,  because  the  one  has  the  power 
to  dictate,  the  other  no  alternative  but  to  submit.” 

But  the  giving  of  the  notes  here  was  not  the  price  of  the  plain- 
tiffs’ acceptance  of  the  composition.  They  had  already  either 
agreed  to  it,  or  were  bound  by  it  under  the  order  of  the  Bank- 
ruptcy Court  approving  of  it.  Whatever  its  effect  upon  the  rights 
of  subsequent  creditors  might  be,  it  was  not  a factor  in  the  com- 
position arrangement  itself,  and  could  not,  upon  any  principle 
that  I am  aware  of,  be  deemed  a fraud  upon  the  bankruptcy,  in 
the  sense  in  which  that  term  is  applied  to  secret  bargains  made  to 
defeat  the  law  with  regard  to  a bankruptcy  then  impending.  Un- 
less the  agreement  with  the  plaintiffs  had  the  effect  of  preventing 
the  defendants  from  completing  the  composition  payments,  the 
other  creditors  could  not,  so  far  as  their  entry  into  the  composi- 
tion arrangements  was  concerned,  be  prejudicially  affected  at  all. 
Had  the  defendants  been  unable  to  complete  the  composition  pay- 
ments, the  agreement  with  the  plantiffs  would  have  been  futile, 
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because  default  in  payment  of  a composition  instalment  enables 
the  Court  to  annul  the  composition  and  make  a receiving  order 
(subsec.  14  of  sec.  13  of  the  Bankruptcy  Act  of  1919,  now  sec.  19 
of  R.S.C.  1927,  ch.  11)',  in  which  case  all  the  creditors  would 
prove  for  the  full  amount  of  their  respective  claims. 

In  Fwrnivall  & Oo.  v.  O'Neill,  [11902]  2 I.R.  422,  which  was 
pressed  upon  us  so  strongly  by  Mr.  Grant.,  the  debtor  made  a secret 
agreement  with  the  plaintiff,  one  of  the  compounding  creditors, 
that  if  he  would  become  surety  for  payment  of  the  composition 
notes,  his  claim  would  be  paid  in  full,  and  the  creditor’s  under- 
taking to  become  a surety  was  filed  in  the  Bankruptcy  Court  in 
the  composition  proceedings.  Such  an  agreement  was  clearly 
illegal,  but  .there  were  other  considerations,  and  later  a mortgage 
was  given  by  the  debtor’s  wife  to  secure  the  payment  of  the  sums 
agreed  to  be  paid  the  plaintiff,  and  it  was  contended  that  the 
defendant,  the  debtor’s  wife,  was  liable  upon  certain  promissory 
notes  given  in  respect  of  the  balance  due  under  her  mortgage, 
because  part  of  the  consideration  for  the  original  secret  agreement 
between  the  debtor  and  the  plaintiff  was  valid.  The  Court  held, 
however,  that  the  original  agreement  was  by  reason  of  its  charac- 
ter wholly  illegal  and  thait  it  could  not  constitute  a valid  con- 
sideration for  the  defendants  mortgage  or  the  promissory  notes 
given  in  respect  thereof,  and  the  action  was  dismissed.  The  very 
foundation  for  that  decision,  namely,  the  illegal  secret  agreement 
made  in  the  very  course  of  the  composition  proceedings,  is  com- 
pletely lacking  here,  and  "the  case  has,  in  my  opinion,  no  bearing 
whatever  upon  the  question  which  comes  before  us. 

Farmers'  Mart  Ltd.  v.  Milne,  [1915]  A.iC.  106,  was  an  odd 
case.  The  plaintiffs  were  land  'agents  and  the  defendant  was  their 
manager.  The  defendant  was  frequently  appointed  a factor  or 
trustee  for  estates,  and  the  plaintiffs  were  often  employed  to  make 
valuations,  etc.  They  entered  into  a formal  agreement  for  the 
pooling  and  division  of  their  respective  fees  derived  from  estates 
under  the  defendant’s  trusteeship  when  the  plaintiffs  were  em- 
ployed as  valuators.  The  House  of  Lords  held  this  agreement 
to  be  clearly  illegal  as  being  a fraud  upon  the  bankruptcy  laws, 
or,  as  Lord  Dunedin  puts  it,  as  “being  an  interference  with  general 
arrangement  of  justice.”  But  I cannot  see  the  application  of  that 
judgment  here. 

Scheuerman  v.  Scheuerman,  52  Can.  S.C.R.  625,  to  which  Mr. 
Grant  also  referred,  is  like  the  recent  case  before  us  of  Harrington 
v.  Harrington  (1925),  56  O.L.R.  568,  where  a husband  had  con- 
veyed lands  to  his  wife  to  protect  himself  (against  the  possibility  of 
insolvency,  and  the  Court  refused  to  grant  him  any  relief  from 
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the  consequences  of  his  attempt  to  commit  a fraud.  For  the  Tea- 
sons  I am  about  to  give,  the  principle  upon  which  those  cases  were 
decided  has  no  application  here. 

Throughout  the  argument  there  has  been  an  assumption,  wholly 
unwarranted  by  the  facts,  that  there  was  some  taint  of  fraud  in 
the  agreement  between  the  plaintiffs  and  defendants,  due,  I think, 
largely  ;to  the  supposed  relationship  of  the  transaction  to  the  com- 
position arrangement.  And  upon  this  supposed  relationship  it  is 
contended  that  the  parties  are  in  pari  delicto  and  therefore  potior 
est  conditio  defendentis.  But  where  is  the  delict  ? The  fact  that 
the  sum  which  the  defendants  promised  to  pay  the  plaintiffs  was 
the  discharged  balance  of  the  compounded  debt  is  really  a-  coin- 
cidence. The  agreement,  being  subsequent  to  the  compromise,  had 
not  been  a factor  in  the  acceptance  or  approval  of  it,  and  there 
was  no  moral  turpitude  in  the  defendants*  making  a subsequent 
promise  to  pay  a particular  creditor  in  full.  In  many  cases  conduct 
of  that  kind  is  regarded  with  approval,  and  in  the  present  case  the 
credit  given  for  the  large  supply  of  goods  may  have  been  the  very 
thing  necessary  to  enable  the  defendants  to  complete  the  composi- 
tion payments  and  so  avoid  bankruptcy.  The  bargain  has  been 
talked  of  as  a preferential  agreement.  It  has  not  been  attacked  by 
any  creditors,  either  those  who  compounded  or  later  ones.  Just 
what  status  any  of  the  compounding  creditors  would  have  it  would 
be  difficult  to  imagine,' unless  they  could  annul  the  composition 
because  of  it,  and  that  question  is  not  before  us.  Whether  it  could 
be  attacked  by  subsequent  creditors  or  not  and  upon  what  grounds 
are  also  questions  which  we  are  not  called  upon  to  determine. 

Whatever  the  rights  of  creditors  may  be,  the  transaction  as 
between  the  parties  to  it  was  in  no  sense  illegal.  It  infringed  no 
statutory  prohibition  nor  any  recognised  principle  of  public  policy. 

I am  quite  unable  to  see  anything  in  the  transaction  which  can 
bring  it  within  any  of  those  classes  of  illegal  or  immoral  or  other- 
wise forbidden  contracts  where,  both  parties  being  equally  guilty, 
the  Court  will  grant  no  relief  to  a plaintiff. 

The  appeal  ought  to  be  allowed  with  costs,  and  judgment 
entered  for  the  plaintiffs  for  $1,400  and  interest  and  the  costs 
below. 


Appeal  allowed. 
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Rex  v.  Pocock. 

Physicians  ancl  Surgeons — Ontario  Medical  Act,  R.S.O.  191 1/,  ch.  161, 
sec.  1/9  (15  Geo.  V.  ch.  1/8,  sec.  2) — Osteopath — Using  Word  “Doctor” 
in  Advertising — “Occupational  Designation ” — Conviction — Affirm- 
ance on  Appeal. 

Pursuant  to  the  decision  of  Middleton,  J.A.,  in  Rex  v.  Pocock  (1927), 
60  O.L.R.  459,  upon  a case  stated  by  a police  magistrate  under  the 
authority  of  sec.  761  of  the  Criminal  Code,  the  case  was  remitted  to 
the  magistrate  with  a direction  that  he  should  find’  the  defendant 
guilty  of  the  offence  charged  an'd  impose  whatever  penalty  was 
applicable.  Thereupon  the  magistrate  found  the  defendant  guilty 
and  imposed  a fine.  Upon  appeal  to  a Division  Court,  the  conviction 
was  affirmed;  and  the  defendant,  by  virtue  of  a certificate  from  the 
Attorney-General,  under  sec.  14  of  the  Summary  Convictions  Act, 
R.S.O.  1927,  ch.  121,  launched  a further  appeal  to  the  Appellate 
Division:  — 

Held,  upon  that  appeal,  that  the  defendant,  an  Osteopath,  holding  the 
degree  of  Doctor  of  Osteopathy,  used  the  word  “Doctor”  in  adver- 
tisements, in  conjunction  with  “Osteopath,”  as  “an  occupational 
designation  relating  to  the  treatment  of  human  ailments,”  and  was 
therefore  guilty  of  an  infraction  of  the  Ontario  Medical  Act,  sec.  49, 
as  enacted  in  1925  by  15  Geo.  V.  ch.  48,  sec.  2. 

The  addition  of  the  word  “Osteopath,”  after  the  words  “Doctor 
Pocock”  in  his  advertisements,  simply  indicated  the  method  which 
he,  professing  to  be  a doctor,  in  the  sense  in  which  that  word  is 
ordinarily  understood,  used  in  the  treatment  of  human  ailments. 

An  appeal  by  the  defendant  from  the  order  of  Denton,  Jun. 
Co.  C.J.,  in  the  First  Division  Court  of  the  County  of  York,  dis- 
missing the  appeal  of  the  defendant  from  his  conviction  by  the 
Deputy  Police  Magistrate  for  the  City  of  Toronto. 

The  facts  are  stated  in  the  reasons  of  the  learned  County  Court 
Judge  given  on  the  27th  January,  1928,  as  follows: — 

This  is  an  appeal  by  the  accused,  Pocock,  under  sec.  13  of  the 
Summary  Convictions  Act,  R.S.O.  1927,  ch.  121,  from  a convic- 
tion made  by  Mr.  Jones,  Deputy  Police  Magistrate,  on  the  10th 
June,  1927.  The  information  is  dated  the  12th  January,  1927, 
and  charges  that  “Hubert  Pocock,  during  the  months  of  December, 
1926,  and  January,  1927,  did,  contrary  to  law,  assume,  use  and 
employ,  the  title  ‘Doctor/  or  a prefix  indicative  of  such  title,  as  an 
occupational  designation  relating  to  the  treatment  of  human  ail- 
ments.^ The  charge  is  laid  under  sec.  49  of  the  Ontario  Medical 
Act,  as  enacted  in  1925  by  15  Geo.V.  ch.  48,  sec.  2.  The  Act 
as  revised  is  now  R.S.O.  1927,  ch.  196. 

When  this  appeal  was  launched,  objection  was  taken  that  there 
was  no  jurisdiction  to  hear  it,  because  a stated  case  had  been  grant- 
ed by  the  magistrate  on  a question  of  law  and  judgment  given 
8 — 62 — o.l.r. 
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thereon,  and  the  conviction  was  made  pursuant  to  such  judgment. 
I overruled  the  objection  and  decided  to  hear  the  appeal,  for 
reasons  then  given. 

The  Summary  Convictions  Act  provides  (sec.  3)  that  certain 
sections  of  the  Criminal  Code . shall  apply  mutatis  mutandis  to 
every  such  case  as  if  the  provisions  thereof  were  enacted  in  and 
formed  part  of  the  Summary  Convictions  Act.  One  of  these 
sections  of  the  Criminal  Code,  R.S.C.  1927,  ch.  36,  is  752,  which 
provides  that  in  an  appeal  such  as  this  “the  court  appealed  to 
shall  try,  and  shall  be  the  absolute  judge,  as  well  of  the  facts  as 
of  the  law,”  and  that  “the  parties  to  the  appeal  may  call  witnesses 
and  adduce  evidence  whether  such  witnesses  were  called  or  evidence 
adduced  at  the  hearing  before  the  Justice  or  not,  either  as  to  the 
credibility  of  any  witness  or  as  to  any  other  fact  material  to  the 
inquiry.”  In  other  words,  the  appeal  under  the  Summary  Con- 
victions Act  is  in  effect  a rehearing  of  the  case,  or  a trial  de  novo. 

This  rehearing  or  new  trial  has  been  had,  and  upon  the  evi- 
dence I find  the  material  facts  to  be  as  follows.  The  accused, 
Hubert  Pocock,  after  spending  three  years  in  study  at  the  Ameri- 
can School  of  Osteopathy,  at  Kirbsville.  Missouri,  such  study  con- 
sisting of  nine  months  of  each  year  in  actual  attendance  at  lectures 
and  demonstrations,  graduated  from  such  school,  receiving  the 
degree  of  Doctor  of  Osteopathy.  The  diploma  or  certificate  that 
he  received  is  dated  the  5th  June,  1911.  Pocock  is  a British 
subject,  and  on  receiving  his  certificate  began  to  practise  Osteo- 
pathy in  Parkdale,  Toronto,  where  he  remained  until  1914,  in 
which  year  he  removed  to  a building  at  the  corner  of  King-street 
and  Yonge-street,  Toronto,  where  he  has  ever  since  occupied  a 
suite  of  offices.  On  the  doors  of  his  offices  are  the  words,  “Dr. 
Hubert  Pocock,  Osteopath.”  In  the  Toronto  telephone  directory 
for  the  winter  and  spring  of  1926-1927  his  name  appears  as  “Po- 
cock. Dr.  Hubert  J..  Osteo.,  C.P.R.  Bg.”  And  in  the  classified  ad- 
vertisements at  the  end  of  the  same  telephone  directory  appears 
this  advertisement : “Dr.  Hubert  Pocock,  Osteopathic  Physician, 
King  and  Yonge  Streets,  Graduate  of  the  American  School  of 
Osteopathy-  Kirksville,  Missouri,  under  A.  T.  Still.”  It  seems 
that  this  A.  T.  Still  was  the  founder  of  the  American  School  of 
Osteopathy,  and  that  the  institution  from  which  the  accused 
graduated  is  the  mother  college  of  Osteopathy.  It  has  been  prov- 
ed that  these  insertions  in  the  telephone  directory  were  made  with 
the  authority  of  the  accused  and  were  paid  for  by  him,  and  that 
they  have  appeared  in  such  directory  in  the  same  form  for  several 
years.  It  has  also  been  proved  that  the  accused's  letter-head 


LXII.] 


ONTARIO  LAW  REPORTS. 


115 


reads  “Dr.  Hubert  Pocock,  Osteopath,”  and  that  his  personal  cards 
read  “Dr.  Pocock,  Osteopath.” 

Pocock  has  sworn,  and  in  this  respect  I think  his  evidence  can 
be  accepted,  that  for  some  years  before  1925  he  was  commonly 
known  as  and  called  “Doctor  Pocock,”  by  most  of  his  patients.  In- 
timate friends,  of  course,  might  call  him  by  his  Christian  name. 
A few  called  him  “Mr.  Pocock,”  and  among  the  few  who  called 
him  “Mr.”  we  are  not  surprised  to  find  the  physicians  and  surgeons 
who  refused  to  recognise  him  as  being  entitled  to  the  more  digni- 
fied title  of  “Dr.” 

Concurrently  with  the  enactment  of  sec.  49  of  the  Ontario 
Medical  Act  in  1925,  there  was  passed  the  Drugless  Practitioners 
Act,  1925,  15  Geo.  Y.  ch.  49.  This  Act  defines  the  term  “drugless 
practitioner,”  and  sets  up  a board  of  regents  who  are  authorised, 
with  the  approval  of  the  Lieutenant-Governor,  to  make  regulations 
for  the  admission  of  drugless  practitioners  to  practise  and  the 
qualifications  of  persons  so  to  be  admitted. 

The  accused  has  been  admitted  to  practise  Osteopathy  under 
the  provisions  of  that  Act.  The  regulations  which  the  board  of 
Regents  are  authorised  to  make  under  that  statute  define  “Osteo- 
path” as  meaning  “any  person  who  practises  or  advertises  or  holds 
himself  out  in  any  way  as  practising  the  treatment  by  diagnosis, 
direction,  advice,  written  or  otherwise,  of  any  ailment,  disease, 
defect,  or  disability  of  the  human  body,  by  methods  taught  in 
the  colleges  of  Osteopathy  which  are  giving  courses  consisting  of 
not  less  than  four  years’  of  nine  months  instruction  in  each  year 
approved  by  the  board.” 

The  definition  of  “Osteopath”  in  these  regulations  is  somewhat 
wider  than  the  definition  of  “Drugless  Practitioner”  contained  in 
the  Act  itself,  but  with  that  we  are  not  concerned  on  this  appeal. 

The  accused  has  sworn  that  he  treats  human  ailments  and  that 
he  uses  the  title  “Doctor”  as  indicating  his  degree  of  efficiency  in 
treating  such  human  ailments.  He  diagnoses  all  types  of  disease, 
but  only  treats  by  the  system  known  as  Osteopathy.  When  asked 
what  advantage  it  was  to  him  to  use  the  prefix  “Dr.”  he  said  it 
was  no  advantage  but  he  used  it  because  he  was  known  as  “Dr. 
Pocock.”  The  accused  may  well  be  mistaken  when  he  says  that 
it  is  of  no  advantage  to  him  to  use  the  prefix  “Dr.,”  because  he  has 
admitted  that  he  uses  that  title  as  indicating  his  degree  of 
efficiency  in  treating  human  ailments. 

These,  I think,  are  the  material  facts  necessary  to  a decision 
of  this  appeal.  Section  49  of  the  Ontario  Medical  Act,  under 
which  the  charge  is  laid,  provides  that  “any  person  not  registered 
pursuant  to  the  Act  who  takes  or  uses  any  name,  title,  addition  or 
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description  implying  or  calculated  to  lead  people  to  infer  that  he 
is  registered  under  this  Act,  or  that  he  is  recognised  by  law  as  a 
physician,  surgeon,  ....  or  who  assumes,  uses  or  employs 
the  title  ‘Doctor/  ‘Surgeon’  or  ‘Physician/  or  any  affix  or  prefix 
indicative  of  such  titles  as  an  occupational  designation  relating  to 
the  treatment  of  human  ailments,  or  advertises  or  holds  himself 
out  as  such/’  incurs  the  penalty  named  in  the  section. 

Mr.  Tilley,  for  the  appellant,  contends,  first  of  all,  that  this 
Act  does  not  apply  to  a person  who  was  entitled  to  use  and  did 
use  the  term  “Doctor”  as  a prefix  to  his  name  when  this  Act  came 
into  force.  The  accused  had  been  using  this  prefix  for  some  years 
before  1925.  I do  not  think  that  this  objection  is  well  taken.  The 
statute  not  only  uses  the  word  “assumes,”  which  might  be  taken 
to  mean  “begins  to  use,”  but  also  the  word  “uses,”  which  I think  is 
sufficient  to  cover  the  case  of  a man  who  used  that  prefix  before  the 
statute  came  into  force  and  continues  to  use  it  afterwards. 

The  fact  that  sec.  49  of  the  Ontario  Medical  Act  was  amended 
contemporaneously  with  the  passage  of  the  Drugle^s  Practitioners 
Act  lends  colour  to  the  construction  that  I have  placed  upon  it. 
Section  4 (/)  of  the  last  mentioned  Act  gives  power  to  the  board 
of  regents  to  make  regulations  “for  designating  the  manner  in 
which  any  person  registered  under  the  Act  may  describe  his  quali- 
fication or  occupation  and  prohibiting  the  use  of  any  title,  affix 
or  prefix  which  in  the  opinion  of  the  Board  is  calculated  to  mislead 
the  public  as  to  the  qualification  of  any  such  person  and  for  allow- 
ing the  use  of  any  affix  or  prefix  not  forbidden  by  section  49  of 
the  Ontario  Medical  Act.” 

It  is  clear  to  me  that  the  Legislature  intended  to  prohibit  any 
person  not  registered  under  the  Ontario  Medical  Act  from  using 
the  prefix  “Doctor”  as  an  occupational  designation  relating  to 
the  treatment  of  human  ailments,  whether  he  was  using  that  title 
when  the  statute  came  into  operation  or  not. 

The  next  point  is  one  that  I think  is  the  crux  of  the  whole 
case.  Can  it  be  said  that  a man  who  is  a Doctor  of  Osteopathy 
and  who  is  known  toi  his  patients  as  “Doctor”  is  using  that  pre- 
fix as  an  occupational  designation  relating  to  the  treatment  of 
human  ailments?  Mr.  Tilley  contends  that  the  prefix  “Doctor” 
in  the  accused’s  case  indicates  only  his  scholastic  attainments,  and 
that  it  is  the  word  “Osteopath”  following  his  name,  that  is  the  oc- 
cupational designation.  Obviously,  much  can  be  said  on  both 
sides  of  this  branch  of  the  case.  Fortunately,  I have  the  advantage 
of  the  decision  of  Middleton,  J.A.,  to  be  found  in  60  O.L.R.  459. 
It  would  appear  from  the  report  of  this  case  that  when  the  magis- 
trate heard  the  case  in  the  first  place  he  refused  to  convict,  holding 
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that  the  prefix  “Doctor”  was  only  a scholastic  title  and  that  the 
occupational  designation  is  “Osteopath.”  On  the  application  of 
the  prosecutor,  the  magistrate  granted  a stated  case,  under  the 
authority  of  sec.  761  of  the  Code.  He  evidently  considered  that 
a point  of  law  was  involved;  otherwise  there  was  no  jurisdiction 
to  grant  a stated  case.  This  stated  case  was  heard  by  Middleton, 
J.A.,  who  must  'also  have  treated  the  question  as  one  of  law ; the 
question  being  whether,  under  the  circumstances  of  the  case,  the 
use  by  the  accused  of  the  prefix  “Doctor,”  followed  by  the  word 
“Osteopath”  after  his  name,  could  be  said  to  be  a use  of  that  pre- 
fix as  an  occupational  designation  within  the  statute.  Middleton, 
J.A.,  held  ( Rex  v.  Pocock , April,  1927,  60  O.L.R.  459),  that  the 
magistrate  was  wrong,  and  remitted  the  matter  to  him  with  a direc- 
tion that  he  should  find  the  accused  guilty  and  impose  whatever 
penalty  was  applicable  to  the  case.  Thereupon  the  magistrate 
found  the  accused  guilty  and  imposed  a fine.  On  this  branch  of 
the  case  there  is  no  difference  between  the  facts  as  found  by  me 
and  the  facts  upon  which  Middleton,  J.A.,  acted,  as  contained  in 
his  reasons  for  judgment. 

The  question  then  is : Is  this  decision  of  a Supreme  Court 
Judge  binding  upon  me,  or  am  I free  to  exercise  my  own  judg- 
ment? 

Mr.  Tilley  contends,  on  the  authority  of  Canadian  Bank  of 
Commerce  v.  Perram  (1899),  31  O.R.  116,  Mercier  v.  Campbell 
(1907),  14  O.L.R.  639,  Crowe  v.  Graham  (4910),  22  O.L.R.  145, 
Farrell  v.  Gallagher  (1911),  23  OL.R.  130,  and  Re  Stin&on  and 
College  of  Physicians  and  Surgeons  of  Ontario  (1912),  27  O.L.R. 
565^  that  this  is  a court  of  last  resort,  in  the  sense  that  there  is 
no  appeal  from  my  decision  and  that  I am  free  to  form  my  own 
judgment,  unfettered  by  any  judgment  of  the  Supreme  Court.  I 
have  looked  at  these  cases,  but  I do  not  read  them  as  authorities 
for  what  is  contended.  All  they  hold  is  that  a Divisional  Court, 
sitting  in  appeal  from  a County  Court,  was  not,  as  the  law  then 
stood,  bound  to  follow  the  decision  of  another  Divisional  Court. 

But  that  has  been  changed  by  statute,  the  Judicature  Act,  now 
R.S.O.  1927,  ch.  88,  sec.  31(1).  The  authorities  cited  by  Mr.  Tilley 
do  not,  as  I read  them,  decide  that  a Judge  of  a County  Court,  in 
a non-appealable  case,  is  not  bound  by  a decision  of  a Supreme 
Court  Judge  on  a question  of  law.  If  they  do,  this  curious  result 
follows:  that,  whereas  a Judge  of  the  High  Court  Division,  under 
sec.  31  (2)  of  the  Judicature  Act,  ut  supra,  is  forbidden  to  dis- 
regard or  depart  from  a prior  known  decision  of  any  other  Judge 
of  co-ordinate  authority  on  any  question  of  law  or  practice  without 
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his  concurrence,  yet  a Judge  of  a County  Court  may  do  so.  In 
one  sense,  of  course,  a court  of  final  resort  may  do  as  it  pleases, 
because  there  can  be  no  reversal,  but  no  one  would  contend  that 
on  that  ground  alone  the  law  laid  down  by  other  competent 
authority  should  be  disregarded. 

Then,  again,  I am  not  necessarily  the  final  judge  in  this 
matter.  Under  the  Summary  Convictions  Act,  sec.  14,  there  may  be 
an  appeal  to  the  Appellate  Division,  if  a certificate  is  obtained 
from  the  Attorney-General  for  Canada  or  the  Attorney- General 
for  Ontario;  and  in  this  case  it  is  intimated  that  such  certificate 
will  or  may  be  obtained.  It  is  true,  as  pointed  out  by  Mr.  Tilley, 
that  under  sec.  752  of  the  Code  I am  to  be  the  absolute  judge  as 
well  of  the  facts  as  of  the  law,  but  that  does  not  prevent  an  appeal 
being  taken  if  a certificate  is  obtained. 

The  Irish  case  cited  by  Mr.  McCarthy  more  nearly  resembles 
this  case  than  any  other  cited.  I refer  to  Regina  v.  Justices  of 
Waterford , [1900]  2 I.R.  307.  That  is  a case  in  which  there 
was  a trial  by  Justices  and  a stated  case  granted,  judgment  given 
on  the  stated  case  remitting  the  matter  to  the  Justices  with 
directions  as  to  what  they  should  do,  the  Justices  carrying  out 
the  directions,  and  an  appeal  being  taken  to  the  Court  of  Sessions 
from  that  conviction.  Application  was  made  to  the  Queen’s  Bench 
Division  to  prohibit  the  Court  of  Sessions  from  hearing  the  appeal. 
The  Court  held  that  an  appeal  lay,  and  refused  the  prohibition, 
but  a majority  of  the  Judges  stated  that  it  was  the  duty  of  the 
Court  of  Sessions  hearing  the  appeal  to  follow  the  Court  that 
gave  the  decision  on  the  stated  case.  That  is  precisely  this  case. 

I hold,  then,  that  it  is  my  duty  to  follow  the  decision  of 
Middleton,  J.A.,  whether  I agree  with  it  or  not. 

The  appeal  will  be  dismissed. 

By  leave  of  the  Attorney-General,  the  defendant  appealed  from 
the  order  of  Denton,  Jun.  Co.  C.J. 

February  6.  The  appeal  was  heard  by  Latchford,  C.J., 
Orde  and  Grant,  JJ.A.,  and  Raney,  J. 

W.  N.  Tilley,  K.C.,  and  C.  F.  II.  Carson,  for  the  appellant.  Sec- 
tion 49  of  the  Ontario  Medical  Act,  R.(S.O.  1914,  ch.  161,  as  enacted 
by  the  amending  Act  of  1925,  15  Geo.  V.  ch.  48,  does  not  prohibit 
the  continuance  of  the  use  of  the  word  “Doctor”  where  it  has  been 
lawfully  used  for  a period  of  years  prior  to  the  amendment,  as 
the  appellant  used  it,  not  as  an  occupational  designation  relating 
to  the  treatment  of  human  ailments,  but  only  as  an  indication  of 
his  scholarly  and  academic  attainments.  The  word  “osteopath” 
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is  the  occupational  designation;  and,  as  the  accused  always  used 
that  in  connexion  with  “Doctor/*  this  was  sufficient  to  shew  that 
he  did  not  intend  to  make  the  public  think  he  was  representing 
himself  as  registered  under  the  Medical  Act. 

The  Hon.  N.  W.  Rowell , K.C.,  and  D.  L.  McCarthy , K.C.,  for 
the  prosecutor,  respondent.  The  statute  is  retroactive  in  that  it 
prevents  the  use  of  the  word  “Doctor”  in  the  prohibited  sense  by 
those  not  registered  under  the  Medical  Act  who  may  have  used  it 
before  1925  as  well  as  future  users.  The  language  of  the  sec- 
tion shews  this.  It  not  only  says  “assumes”  but  “uses.”  The  ac- 
cused has  always  used  the  prefix  “Doctor”  as  an  occupational  de- 
signation relating  to  the  treatment  of  human  ailments.  Osteopathy 
is  not  a profession;  it  is  a method  of  treatment,  just  as  allopathy 
or  homaeopathy  is.  , 

February  24.  The  judgment  of  the  Court  was  read  by  Latch- 
ford,  C.  J. : — Appeal  by  Hubert  Pocock,  pursuant  to  sec.  14  of 
the  Summary  Convictions  Act,  R.S.O.  1927,  ch.  12,  and  leave 
granted  by  the  Attorney-General,  from  a judgment  of  Denton,  J., 
dated  the  28th  January,  which  followed  the  decision  of  Middleton, 
J.A.,  upon  a case  stated  by  the  Deputy  Police  Magistrate  for  the 
City  of  Toronto,  under  sec.  761  of  the  Criminal  Code. 

The  facts  sufficiently  appear  in  the  reported  judgment  of 
Middleton,  J.A.,  60  O.L.R.  459,  and  in  the  reasons  for  the  judg- 
ment in  appeal.  I do  not  repeat  them. 

Nor  do  I find  it  necessary  to  say  more  than  that  it  appears 
clearly  to  me  that  the  appellant  used  the  word  “Doctor”  as  “an 
occupational  designation  relating  to  the  treatment  of  human  ail- 
ments,” and  was  therefore  guilty  of  an  infraction  of  the  Ontario 
Medical  Act. 

The  appellant’s  addition  of  “Osteopath”  after  his  sign,  “Dr. 
Pocock,”  simply  indicated  the  method  which  he,  professing  to  be 
a doctor,  in  the  sense  in  which  that  word  is  ordinarily  understood, 
used  in  the  treatment  of  such  ailments. 

I therefore  think  that  there  should  have  been  a conviction  of 
the  appellant  and  that  his  appeal  should  be  dismissed. 

A preliminary  objection  to  the  appeal  was  that  the  case  was 
res  judicata.  This,  however,  was  not  pressed  before  the  Court, 
Mr.  McCarthy  stating  that  he  desired  the  appeal  to  be  disposed  of 
on  the  merits.  Accordingly  no  decision  is  given  on  the  objection 
so  raised. 
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Wise  v.  Toronto  Transportation  Commission. 

Negligence — Street-railway  Commission — Rails  Laid  upon  Highway — 
Excavation  Made  in  Course  of  Repair-work — Danger  to  Persons 
Using  Road  — Injury  to  Vehicle  Running  into  Hole  — Warning — 
Adequacy — Knowledge  of  Driver — Finding  of  Jury — Dishonesty  or 
Lack  of  Understanding. 

The  duty  of  those  making  repairs  upon  a travelled  road  is  to  take 
such  reasonable  care,  by  notice,  lighting,  guarding,  or  otherwise, 
as  may  be  reasonably  necessary  to  prevent  damage  as  the  result  of 
the  temporary  condition  of  the  road.  And  when  this  is  done  and  the 
condition  of  nonrepair  and  of  temporary  danger  is  brought  home 
to  a person  using  the  highway,  he  is  called  upon  to  use  reasonable 
care  on  his  part  for  his  own  safety. 

The  plaintiff,  driving  upon  a highway  whereon  the  rails  of  the  de- 
fendants’ street-railway  were  laid,  approached  a place  where  the 
defendants  had  made  a hole  in  the  road  in  the  course  of  doing 
repair-work.  This  danger-spot  was  marked  by  three  rows  of  red 
lights,  but  the  plaintiff,  although  he  saw  the  lights  and  knew  that 
they  indicated  danger,  disregarded  them  and  drove  into  the  hole, 
with  the  result  that  his  vehicle  was  damaged.  His  excuse  for  dis- 
regarding the  lights  was  that  he  had  driven  past  this  place  the 
night  before,  when  a man'  warned  him  to  take  the  side  of  the  road, 
and  he  did  so.  This  night  he  was  not  so  warned,  and  he  supposed 
that  the  work  had  been  finished,  and  that  the  lights  were  continued 
as  a protection  to  the  work  done.  At  the  trial  of  an  action  brought 
to  recover  damages  for  the  plaintiff’s  loss,  the  jury  found  that,  in 
addition  to  the  lights,  the  defendants  should  have  had  a man  stationed 
in  the  road  to  give  warning  by  voice  and  by  waving  a signal-light:  — 
Held,  that  the  plaintiff  was  sufficiently  warned,  but  failed  to  use 
reasonable  or  any  care  for  his  own  safety,  and  was  not  entitled  to 
recover. 

Although  the  question  of  what  is  an  adequate  warning:  is  one  of  fact 
for  the  jury,  there  are  limits  which  the  jury  is  not  permitted  to 
transcend.  No  jury  understanding  the  problem  presented  could 
honestly  find  as  this  jury  did;  and  so  the  finding  must  be  set  aside 
and  the  action  dismissed. 

An  appeal  by  the  defendants  from  the  judgment  of  the  County 
Court  of  the  County  of  York,  after  trial  before  0 'Connell,  Jun. 
Co.  C.J.,  and  a jury,  in  favour  of  the  plaintiff  for  the  recovery 
of  $709.64  damages  for  injury  to  the  plaintiff’s  motor-car  by 
reason,  as  alleged,  of  the  negligence  of  the  defendants  in  not  prop- 
erly guarding  an  excavation  made  by  them  in  a highway  in  the 
city  of  Toronto,  whereby  the  plaintiff’s  vehicle  went  into  the  hole 
and  was  smashed. 

February  10.  The  appeal  was  heard  by  Latohford,  C.J., 
Middleton,  Hasten,  and  Ordb,  JJ.A. 

Irving  S.  Fairty,  K.C.,  for  the  appellants.  The  accident  was 
caused  by  the  plaintiff’s  own  gross  negligence  in  not  heeding  the 
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warning  given  by  red  lights,  which,  as  he  knew,  signified  danger.  App.  Div. 
No  jury  of  reasonable  men  could  conscientiously  find  that  the  red  1928. 
lights  were  not  an  adequate  warning,  and  that  the  appellants  should, 
in  addition,  have  stationed  a man  on  the  road  to  warn  people  of  v. 
the  danger.  When  a jury  acts  so  unreasonably,  the  Court  has 
power  to  reverse  their  finding.  tation 

Norman  Sommerville,  K.C.,  for  the  plaintiff,  respondent.  The  c°MMISSION 
jury  were  justified  in  their  conclusion  as  to  the  liabilty  of  the  de- 
fendants for  the  accident,  and  their  finding  should  not  be  disturbed. 

In  view  of  the  fact  that  the  respondent  had  been  warned  by  an 
employee  of  the  defendants,  a couple  of  nights  before,  he  was  justi- 
fied in  assuming  that  there  was  no  danger  when  he  was  not  so 
warned  on  the  night  of  the  accident:  Rex  v.  Broad , [191i5]  A.C. 

1110,  at  p.  1119;  Canadian  Northern  Railway  Co.  v.  Prescesky, 

[1924]  S.C.R.  2;  Canadian  National  Railways  v.  Clark,  [1923] 

S.C.R.  730  ; Toronto  Railway  Co.  v.  King,  [1908]  A.C.  260;  Watt 
v.  Watt,  [1905]  A.C.  115;  Connecticut  Mutual  Life  Insurance  Co. 
of  Hartford  v.  Moore  (1881),  6 App.Oas.  644;  Keech  v.  Town  of 
Smith1  s Falls  (1907),  15  O.L.R.  300. 

Fairly,  K.C.,  in  reply,  on  the  question  of  the  duty  of  the 
Court  to  reverse  the  perverse  findings  of  the  jury,  referred  to 
Selick  v.  New  York  Life  Insurance  Co.  (1920).,  48  O.L.R.  416; 

Kosluk  v.  National  Ben  Franklin  Fire  Insurance  Co.  (1926),  60 
O.L.R.  56. 

February  24.  The  judgment  of  the  Court  was  read  by  Mid- 
dleton, J.  A. : — The  plaintiff  sues  to  recover  damage  for  injuries 
to  his  automobile  resulting  from  it  having  been  driven  by  him  into 
a hole  in  the  pavement  in  Davenport-road,  at  a point  where  that 
road  crosses  the  tracks  of  a steam-railway.  The  tracks  of  the  de- 
fendants’ electric  railway  are  laid  along  Davenport-road.  The 
road  is  paved  with  asphalt  laid  upon  a concrete  foundation.  This 
pavement  is  also  laid  between  the  rails  and  in  the  strip  between 
the  east-bound  and  west-bound  tracks.  A line  of  scoria  blocks  is 
placed  immediately  against  the  rails.  These  blocks  become  loose 
by  reason  of  vibration,  the  action  of  frost  and  water,  and  from 
other  causes,  and  have  to  be  removed  and  to  be  reset  in  cement 
from  time  to  time.  When  repairs  of  this  class  are  under  way,  the 
practice  for  many  years  has  been  to  protect  the  public  by  placing 
red  lights  along  the  tracks.  It  is  not  practicable  to  place  barriers 
upon  the  street,  because  the  repair-work  does  not  interfere  with 
the  running  of  the  street-cars  along  the  rails.  Vehicles  which  may 
travel  under  ordinary  circumstances  along  that  part  of  the  road 


122 


App.  I)iv. 

1928. 

Wise 

v. 

Toronto 

Transpor- 

tation 

Commission. 

Middleton, 

J.A. 


ONTARIO  LAW  REPORTS.  [vol. 

occupied  by  the  rails  turn  to  the  right  and  use  the  road  between 
the  rails  and  the  kerb. 

At  the  place  of  the  occurrence  now  in  question,  the  space  be- 
tween the  rails  where  the  rails  are  crossed  by  the  tracks  of  the 
steam-railway  and  for  2 feet  on  each  side  of  the  tracks  of  that 
railway  had  been  filled  with  cinders  instead  of  asphalt  and  scoria 
blocks.  These  cinders  had  been  removed  in  the  course  of  the 
repair-work,  leaving  a hole  some  20  feet  long,  and  about  as  wide, 
and  some  foot  or  more  deep.  This  was  protected  at  each  end  by 
3 rows  of  3 red  lanterns  placed  one  on  each  side  of  the  rails  and  one 
on  the  strip  between  the  tracks.  These  rows  of  lanterns  were  30 
feet  apart,  and  the  nearest  was  about  30  feet  from  the  steam-rail- 
way  tracks.  There  were  similar  red  lanterns  on  the  other  side  of 
the  tracks,  making  18  in  all.  There  were  two  large  white  lights, 
of  500  candle-power  each,  so  placed  as  to  illuminate  the  20-foot 
excavation. 

What  took  place  is  not  the  subject  of  any  serious  dispute. 
The  plaintiff  is  an  experienced  driver,  quite  familiar  with  the  loca- 
tion, and  well  acquainted  with  the  use  of  red  lights  in  this  way 
during  repair-work  on  that  portion  of  the  road  occupied  by  the 
rails.  He  had  driven  past  this  place  the  night  before,  or  the  night 
before  that.  A man  then  there,  he  says,  warned  him  to  take  the 
side  of  the  road  and  he  did  so.  This  night  he  was  not  so  warned, 
and  he  drove  right  on  through  the  three  rows  of  lights  into  the 
hole.  There  was  another  car  to  the  right  of  the  plaintiff,  and  this 
passed  along  the  side  in  safety,  and  the  plaintiff  might  readily 
have  pulled  in  behind  it  and  passed  in  safety.  The  plaintiff  saw 
the  red  lights  150  yards  away  and  knew  that  they  indicated  repair- 
work  and  danger.  “There  must  have  been  something  the  matter 
there  or  they  would  not  have  had  the  lights  there.”  His  excuse 
is  that,  in  the  absence  of  a man  there  to  warn,  he  “thought  they 
had  finished,”  and  so  he  could  run  right  through  the  3 rows  of 
warning  lights.  He  did  not  slow  down  or  have  his  car  under  con- 
trol, and  in  fact  did  not  notice  the  hole  till  he  was  right  in  it. 
He  was  going,  he  says,  16  to  18  miles  per  hour.  The  plaintiff 
knew  the  significance  of  the  red  lights.  “You  know  what  the  red 
lights  indicate?  Yes.  What?  Well  mostly  danger.  You  knew 
that  these  red  lights  were  placed  there  for  a special  purpose.  Is 
that  right?  Yes.  And  you  knew  that  purpose  was  to  prevent  an 
accident?  Yes  . . . . I knew  they  were  doing  something 

on  the  streets.” 

The  duty  of  those  making  repairs  upon  a travelled  road  has 
been  stated  to  be,  “to  warn  those  using  it  of  the  existence  of  dan- 
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ger.”  I would  prefer  to  borrow  words  from  Indermaur  v.  Dames 
(1866),  L.R.  1 C.P.  724,  and  to  say  that  the  defendants’  duty  was 
to  take  “such  reasonable  care,  by  notice,  lighting,  guarding,  or 
otherwise,”  as  may  be  reasonably  necessary  to  prevent  damage  as 
the  result  of  the  temporary  condition  of  the  road.  And  when  this 
is  done  and  the  condition  of  nonrepair  and  of  temporary  danger 
is  brought  home  to  a person  using  the  highway,  he  is  called  upon 
“to  use  reasonable  eare  on  his  part  for  his  own  safety.” 

This  plaintiff  was  warned  in  a way  that  had  proved  sufficient 
for  many  years,  and  which  was  sufficient  in  his  case,  but  he 
absolutely  failed  to  use  reasonable  care  or  any  care  for  his  own 
safety.  He  jumped  to  the  conclusion  that  the  repair-work  was 
done,  and  that  the  lanterns  were  no  longer  a warning  of  danger, 
but  were  continued  as  a protection  to  the  work  done.  In  this 
he  was  wrong.  The  mistake  was  his,  and  he  must  bear  the  con- 
sequences. 
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The  jury  have  taken  the  view  that,  in  addition  to  the  lanterns, 
the  defendants  should  have  had  a man  stationed  on  the  road  to 
warn  verbally  and  by  waving  a signal-light.  This  is  no  doubt  sug- 
gested by  the  occurrence  of  the  night  before,  when  the  plaintiff 
says  he  was  so  warned.  The  man  was  kept  on  the  work  to  see  that 
the  lanterns  remained  alight  and  were  not  removed  by  accident  or 
design.  He  has  no  memory  of  having  warned  the  plaintiff,  but, 
if  he  did  so,  it  was  .to  prevent  him  driving  to  his  own  destruction. 

The  only  question  that  has  given  me  any  trouble  is  this.  The 
question  of  what  is  an  adequate  warning  is  one  of  fact  for  the  jury. 
They  have  thought  it  inadequate.  What  justifies  our  interference? 
There  are,  in  my  view,  limits  which  the  jury  is  not  permitted  to 
transcend.  Twelve  reasonable  men,  acting  in  an  honest  desire  to 
discharge  their  duty,  daily  find  many  things  with  which  no  court 
can  agree ; but  here  no  jury  understanding  the  problem  presented 
could  honestly  find  as  this  jury  did.  The  facts,  as  I have  out- 
lined them,  are  all  from  the  plaintiff’s  own  evidence.  He  was 
warned  of  the  danger,  disbelieved  the  warning,  and  took  his  chance 
without  slackening  speed  or  taking  any  precaution.  No  honest 
jury  could  find  for  him  if  it  understood  its  duty.  So  I think  we 
must  allow  the  appeal  and  dismiss  the  action. 


Appeal  allowed. 
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Nichols  v.  Toronto  Transportation  Commission. 

Evidence — Action  for  Injuries  Sustained  in  Collision  between  Street- 
car and  Wagon — Order  for  Inspection  of  Car  and  Experimenting  as 
to  Efficiency  of  Brakes — Part  of  Order  Authorising  Experimenting 
Rescinded  — Rules  266,  310  — “Necessary  for  the  Proper  Deter- 
mination of  the  Question  in  Dispute ” — Comparison  of  Cars  upon 
Highway — Costs. 

An  appeal  by  the  defendants  from  that  part  of  the  order  of  McEvoy,  J., 
60  O.L.R.  550,  which  authorised  experiments  by  the  plaintiff's 
nominee  with  a street-car  of  the  defendants,  was  allowed  and  that 
part  of  the  order  was  struck  out.  A cross-appeal  by  the  plaintiff 
seeking  to  have  the  order  made  wider  by  providing  for  comparison’ 
of  the  car  in  question  with  a new  and  perfectly  equipped  car  of  the 
defendants,  to  be  supplied  by  them  for  the  purpose,  this  comparison 
to  take  place  upon  the  highway,  at  the  place  where  the  accident 
which  gave  rise  to  this  action  occurred,  was  dismissed. 

Rules  266  and  370  considered. 

Lumb  v.  Beaumont  (1884),  27  Ch.  D.  356>  distinguished. 

Held,  that  what  was  sought  by  the  plaintiff  was  hot  “necessary  for 
the  proper  determination  of  the  question  in  dispute;”  these  words 
in  Rule  370  dominate  the  whole  Rule;  and  experiments  are  author- 
ised only  as  ancillary  to  inspection  which  is  found  to  be  n'ecessary. 

The  part  of  the  order  allowing  inspection  of  the  car  was  left  standing, 
but  the  costs  of  the  application  for  the  order  were  made  costs  in  the 
cause.  i , i 


An  appeal  by  the  defendants  and  a cross-appeal  by  the  plain- 
tiff from  the  order  of  McEvoy,  J.,  61  O.L.R.  550. 


February  10.  The  appeal  and  cross-appeal  were  heard  by 
Latchford,  C.  J.,  Middleton,  Masten,  and  Orde,  JJ.A. 

Irving  S.  Fourty,  K.C.,  for  the  defendants,  argued  that,  in  the 
circumstances  of  this  case,  the  learned  Judge  below  should  not 
have  made  the  part  of  the  order  authorising  experiments.  In  no 
earlier  case  had  the  property  of  one  party  to  an  action  been  or- 
dered to  be  placed  in  the  control  of  the  other  party  so  that  an 
experiment  could  be  made.  In  Young  v.  Hyslop  (1006),-  7 
O-W.R.  581,  the  Rule  had  been  stretched  to  its  utmost.  The  in- 
spection sought  here  could  not  be  said  to  be  “necessary  for  the 
proper  determination  of  the  question  in  dispute,”  as  required  by 
Rule  370:  Centre  Star  v.  Iron  Mask  (1898),  6 B.C.R.  355;  Dan- 
forth  Glebe  Estate  Ltd.  v.  Harris  & Co.  (11917),  39  O.L.R.  553. 

J.  L.  G.  Keogh,  for  the  plaintiff,  contended  that  so  far  as  it 
went  the  order  appealed  from  was  right  under  the  powers  given 
the  Court  by  Rules  2 66  and  370.  He  asked  further,  however,  by 
way  of  cross-appeal,  that  the  order  be  varied  so  as  to  provide  for 
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the  inspection  by  comparison  of  the  defendants’  street-car  which  App.  Div. 
was  alleged  to  have  caused  the  injury  complained  of  in  this  action  1928. 
with  a new  and  perfectly  equipped  street-car  of  the  defendants,  at  Nl‘^^rs 
the  place  of  the  accident.  He  referred  to  Hurley  v.  Boyce  (1928),  v% 

61  O.L.R.  618.  Toronto 

Transpor- 

tation 

February  24.  The  judgment  of  the  Court  was  read  by  Commission. 
Middleton,  J.A. : — An  appeal  by  the  defendants  from  certain 
parts  of  an  order  made  by  Mr.  Justice  McEvoy,  bearing  date  the 
10th  January,  1928,  allowing  inspection  of  a car  which  was  con- 
cerned in  an  accident  giving  rise  to  this  action,  and  further  direct- 
ing that  the  car  be  handed  over  to  an  engineer  nominated  by  the 
plaintiff,  so  that  he  may  make  experiments  as  to  the  distance  in 
which,  under  proper  and  efficient  operation — i.e.  operation  by  this 
engineer  or  by  any  other  nominee  of  the  plaintiff  who  is  possessed 
or  supposed  to  be  possessed  of  the  proper  skill  and  experience 
necessary  safely  and  properly  to  make  such  experiments  and  in- 
spection— the  car  can  and  ought  to  be  stopped  in  cases  of  emerg- 
ency, the  experiments  and  operation  to  take  place  upon  the  tracks 
of  the  railway  upon  the  streets  of  the  city  of  Toronto  at  or  near 
the  place  where  the  accident  is  said  to  have  taken  place. 

The  provision  as  to  the  inspection  of  the  car  and  of  its  brakes 
is  not  objected  to.  The  remaining  provisions  of  the  order  are  the 
subject  of  the  defendants’  appeal. 

The  plaintiff  cross-appeals,  and  asks  that  the  order  be  made 
wider  than  it  now  is  so  as  to  provide  for  the  comparison  of  the  car 
in  question  with  a new  and  perfectly  equipped  car  of  the  defen- 
dants, to  be  supplied  by  them  for  the  purpose,  this  comparison  to 
take  place  upon  the  highway  where  the  accident  is  said  to  have 
taken  place. 

The  underlying  idea  upon  which  the  order  was  made  and  upon 
which  its  expansion  is  sought  is  that  information  may  in  that  way 
be  obtained  and  be  of  great  value  to  the  plaintiff  at  the  trial  of 
this  action.  It  is  intended  as  far  as  practicable  to  reconstruct  the 
situation  as  it  existed  at  the  time  of  the  accident  and  then  to  as- 
certain by  actual  experiment  what  an  expert  engineer  and  others 
are  able  to  do  not  only  with  the  car  which  actually  occasioned  the 
accident,  but  with  an  ideally  perfect  car,  so  as  to  be  able  at  the  trial 
to  contrast  the  results  obtained  in  this  way  with  that  which  actually 
happened  at  the  time  of  the  accident. 

It  is  admitted  that  no  order  has  heretofore  been  made  going  to 
the  length  of  the  order  which  has  been  made  in  this  case  or  in  any 
way  approaching  that  which  is  now  sought  by  the  plaintiff,  But  it 
is  contended  that  the  Buies  give  to  the  Court  power  to  make  this 
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order,  and  that  the  order  should  in  the  interests  of  justice  be 
made. 

In  the  Rules  there  are  two  provisions  for  inspection:  the  first, 
Rule  266,  which  permits  an  order  to  be  made  for  the  inspection 
by  a party  to  the  action  or  his  witnesses  of  any  real  or  personal 
property  an  inspection  of  which  may  be  material  to  the  proper 
determination  of  the  question  in  dispute ; the  second,  Rule  370,  in 
which  provisions  for  inspection  not  substantially  different  from 
those  in  the  earlier  Rule  are  found  intermingled  with  provisions 
for  the  preservation  of  property.  This  Rule  is  however  of  impor- 
tance because  it  goes  farther  and  provides  that  for  the  purpose  of 
preservation  and  inspection  the  Court  “may  authorise  any  person 
or  persons  to  enter  upon  or  into  any  land  or  building  in  the  posses- 
sion of  a party  and  may  authorise  ....  any  observation  to 
be  made  or  experiment  to  be  tried,  which  may  seem  necessary  or 
expedient  for  the  purpose  of  obtaining  full  information  or  evi- 
dence.” 

Before  the  passing  of  the  Judicature  Act  the  Court  of  Chancery 
had  always  a certain  right  to  authorise  the  inspection  of  property 
which  was  the  subject-matter  of  the  litigation.  Rules  have  been 
laid  down  as  a matter  of  practice  which  restrict  this  right  within 
comparatively  narrow  limits.  In  Lumb  v.  Beaumont  (1884), 
27  Ch.D.  356,  Mr.  Justice  Pearson  decided  that  the  practice  under 
the  provisions  of  the  English  Rule,  very  similar  to  our  own,  ought 
not  to  be  limited  by  the  provisions  of  the  old  Chancery  practice, 
and  in  the  case  before  him  he  made  the  order  there  sought  upon 
the  simple  consideration  that  what  was  there  sought  was  some- 
thing necessary  to  enable  the  Court  confidently  to  arrive  at  a 
correct  decision.  This  principle  has  never  been  doubted,  and  has 
in  fact  been  applied  without  hesitation  in  support  of  the  general 
principle  that,  the  Rules  are  to  be  construed  as  we  find  them,  and 
not  to  be  taken  to  be  subject  to  limitations  and  restrictions  of  the 
former  practice  either  at  common  law  or  in  equity. 

The  decision  in  Lumb  v.  Beaumont  does  not  in  any  way1  aid 
the  plaintiff.  The  question  there  at  issue  related  to  the  existence 
of  a drain  which  was  supposed  to  pass  under  the  defendants’  cellar. 
No  one  knew  exactly  where  this  drain  was.  Its  exact  location  was 
of  importance.  The  Court  authorised  an  excavation  so  as  to  per- 
mit of  an  efficient  inspection. 

Many  other  cases  may  be  found  in  the  reports  in  which  an 
inspection  of  property  lias  been  had  so  as  to  permit  the  ascertain- 
ment of  existing  facts,  e.g.  where  it  is  alleged  that  in  mining  a 
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drift  has  been  carried  under  the  property  of  another.  There  the  app-  Div. 
inspection  and  survey  of  the  subterranean  workings  is  always  per-  1928. 
mitted.  In  patent  cases  an  inspection  of  machinery  alleged  to  be  Ni*^^ls 
an  infringement  of  patent  rights  has  been  permitted,  and  the  " 
inspection  of  the  machinery  in  motion  has  been  authorised,  but  I 
can  find  no  case  and  have  been  referred  to  none  in  which  the  tation 
property  of  one  party  litigant  has  been  directed  to  be  placed  under  Commission. 
the  control  of  the  other  party  so  that  what  has  been  called  an  Middleton, 
“experiment”  may  be  tried. 

It  is  true  that  the  Rule  itself  authorises  experiments  to  be  made, 
and  there  are  many  cases  in  which  an  experiment  may  be  made 
without  any  danger  or  difficulty.  I have  myself  made  an  order 
under  which  the  tensile  strength  of  fabrics  was  determined  by 
experiment,  but  this  involved  at  most  the  destruction  of  a small 
piece  of  cloth  of  trifling  value.  But  what  is  sought  here  is  the 
handing  over  of  two  motor-cars — each  is  said  to  be  of  the  value 
of  some  $15,000 — to  be  experimented  with  by  an  engineer,  or  by 
any  other  nominee  of  the  plaintiff.  The  order  says  that  such  other 
nominee  is  to  be  possessed  of  proper  skill  and  experience  to  make 
the  experiment  safely,  but  it  provides  no  criterion  as  to  the  fitness 
of  such  person  and  no  protection  for  the  defendants.  Their  pro- 
perty may  be  destroyed  or  injured  as  the  result  of  what  is  sought, 
and  there  is  no  provision  for  compensation.  Of  the  plaintiff's 
financial  ability  nothing  is  known  or  said. 

Beyond  this,  the  suggested  experiments  are  to  take  place  upon 
a highway  of  the  city.  Injury  might  unintentionally  be  done  to 
third  persons,  and  in  cases  falling  under  the  Highway  Traffic  Act 
the  provisions  of  that  Act  might  impose  liability  for  that  injury 
upon  the  defendants. 

I am  far  from  thinking  that  what  is  sought  is  “necessary  for 
the  proper  determination  of  the  question  in  dispute,”  and  these 
words  in  Rule  370,  it  appears  to  me,  dominate  the  whole  Rule, 
and  experiments  are  only  authorised  as  ancillary  to  inspection 
which  is  found  to  be  necessary.  The  action  is  for  the  supposed 
negligence  of  the  defendants  in  the  operation  of  the  car.  It  may 
be  that  the  motorman,  or  other  officer  of  the  company,  was  negli- 
gent, or  it  may  be  the  car  was  out  of  repair.  That  which  is  sought 
and  that  which  is  authorisied  by  the  order  in  appeal  goes  far  be- 
yond anything  which  is  apparently  necessary  for  the  proper  deter- 
mination of  this  question.  I cannot  at  present  see  how  the  result 
of  these  experiments  would  be  admissible  in  evidence.  The  condi- 
tion of  the  car  as  it  is  to-day  can  be  ascertained  by  the  inspection 
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which  has  been  authorised  and  which  is  not  objected  to.  It  is  not 
shewn  that  the  car  is  in  the  same  condition  to-day  as  it  was  when 
the  accident  took  place.  Even  assuming  that  it  is,  if  the  experi- 
ments sought  were  permitted  it  would  complicate  the  case  at  the 
trial,  and  instead  of  trying  simply  the  issues  now  involved  the  trial 
Judge  would  be  confronted  with  the  task  of  ascertaining  exactly 
what  took  place  at  the  time  of  these  experiments  and  of  determin- 
ing how  far  the  conditions  at  that  time  resembled  the  conditions 
at  the  time  of  the  accident. 

In  the  result,  the  appeal  of  the  defendants  should  be  allowed 
and  the  appeal  of  the  plaintiff  should  be  dismissed,  both  with  costs 
to  be  paid  by  the  plaintiff  in  any  event  "of  the  action. 

I notice  that  in  the  court  below  the  costs  were  made  to  'the 
plaintiff  in  any  event  of  the  cause.  This  was.  I think,  improper, 
The  plaintiff  was  seeking  discovery  and  the  costs  should  have  been 
in  the  cause.  The  order  will  be  varied  accordingly. 

Appeal  allowed  and  cross-appeal  dismissed. 


[appellate  division] 

Elgin  v.  Stubbs. 

Evidence — Corroboration — Action  against  Administratrix  for  Money 

Lent  to  Deceased  Person — Cheques  and  Orders — Entries  in  Books. 

The  corroboration  required  by  sec.  12  of  the  Evidence  Act,  R.S.O. 
1914,  ch.  76,  must  be  of  something  essential  to  be  shewn  before  the 
plaintiff  can  upon  his  own  evidence  obtain  a decision  in  his  favour 
upon  the  cause  of  action  he  is  setting  up.  Evidence  which  is  con- 
sistent with  two  views  corroborates  neither.  The  corroborating 
evidence  must  be  of  some  fact  essential  to  the  success  of  the  plain- 
tiff, though  it  is  not  required  that  all  such  facts  be  corroborated. 

Review  of  the  authorities. 

In  re  Finch  (1883),  23  Ch.  D.  267,  Thompson  v.  Coulter  (1903),  34 
Can.  S.C.R.  261,  and  Thomas  v.  Jones , [1921]  1 K.B.  22,  followed. 

Neither  the  cheques,  drafts,  and  orders  produced  by  the  plaintiff,  nor 
the  entries  in  the  plaintiffs  books  made  by  her,  were  found  suffic- 
ient corroboration  of  her  own  testimony;  and  the  judgment  of 
Wright,  J.,  61  O.L.R.  426,  was  reversed. 

An  appeal  by  the  defendant  from  the  judgment  of  Wright,  J., 

61  O.L.R.  426. 

February  1.  The  appeal  was  heard  by  Magee,  Hodgins,  Fer- 
guson, and  Grant,  JJ.A. 

A.  Weir , K.C.,  for  the  appellant,  argued  that  there  was  no 
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sufficient  corroboration  of  the  plaintiff’s  evidence  as  required  by 
the  Evidence  Act,  R.S.O.  1914,  ch.  76,  sec.  12.  The  cheques  in 
themselves  are  not  evidence  of  loans,  but  are  to  be  presumed  on 
the  .authorities  to  be  merely  repayments.  The  entries  in  the  ac- 
count-books of  the  plaintiff  were  made  by  the  plaintiff  herself  and 
are  therefore  not  admissible  to  corroborate  her  evidence  since 
they  are  self-serving  evidence.  Reference  to  Byles  on  Bills,  18th 
ed.,  p.  340;  Thompson  v.  Coulter  (1903),  34  Can.  S.C.R.  261; 
Foster  v.  Fraser  (1841),  R.  & J.  Digest,  <col.  652;  Allaire  v.  King 
(1908),  Q.R.  33  S.C.  343;  Re  Harty  v.  Grattan  (1916),  35 
O.L.R.  348;  Phipson  on  Evidence,  5th  ed.,  p.  488;  Jones  v.  South- 
Eastern  and  Chatham  Railway  Co.'s  Managing  Committee 
(1918),  87  L.J.K.B.  775;  Owen  v.  Moherly  (1900),  64  J.P.  88; 
Ilodds  v.  Palfrey  (1911),  56  Sol.  J.  172;  Yavasseur  v.  Yavasseur 
(1909),  25  Times  L.R.  250. 

N.  L.  LeSueur,  for  the  plaintiff,  respondent,  contended  that 
the  learned  trial  Judge  properly  admitted  the  memorandum- 
book  of  the  plaintiff.  The  entries  therein,  having  been  made  at 
the  time  of  the  loans  and  at  a time  when  there  was  no  dispute 
between  the1  parties,  are  sufficient  to  corroborate  the  testimony  of 
the  plaintiff.  The  cheques  and  draft  made  by  the  plaintiff  and 
cashed  by  the  defendant  are  evidence  that  the  money  was  actually 
advanced,  and  from  the  whole  of  the  evidence  it  is  clear  that 
the  advances  were  made  by  way  of  loan  and  not  as  a gift  or  a 
payment  on  account  of  indebtedness.  Reference  to  Pieper  v. 
Zinhann  (1927),  60  O.L.R.  443;  McDonald  v.  McKinnon 
(1878),  26  Gr.  12;  Radford  v.  MacDonald  (1891),  18  A.R.  167; 
Green  v.  McLeod  (1896),  23  A.R.  676;  McDonald  v.  McDonald 
(1903),  33  Can.  S.C.R.  145;  McGregor  v.  Curry  (1914),  31 
O.L.R.  261;  Cole  v.  Manning  (1877),  2 Q.B.D.  611;  Mushol  v. 
Benjamin  (1920),  47  O.L.R.  426;  Wilson  v.  Howe  (1903),  5 
O.L.R.  323;  In  re  Jelly  (1903),  6 O.L.R.  481;  Myles  v.  Elliott 
(1924),  26  O.W.N.  166;  Corpus  Juris,  vol.  22,  para.  1090; 
Miller  v.  White  (1889),  16  Can.  S.C.R.  445;  Phipson  on  Evi- 
dence, 6th  ed.,  p.  230. 

February  27.  The  judgment  of  the  Court  was  read  by 
Hodgins,  J.A. : — In  this  case  the  result  must  turn  on  whether 
the  plaintiff’s  evidence  is  or  is  not  corroborated.  It  appears  that 
the  moneys  alleged  to  be  loans  were  shewn  to  have  been  paid  to 
the  deceased  by  means  of  cheques,  drafts,  or  orders.  These 
documents  corroborated  the  plaintiff’s  evidence  to  that  extent, 
but,  in  my  opinion,  to  that  extent  only.  The  learned  trial  Judge 
goes  further  and  says  (61  O.L.R,  at  p.  429)  : — 

9— 62— o,l.k. 
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“If  evidence  is  forthcoming  which  corroborates  a material 
part  of  the  claim,  the  statute  is  satisfied.  In  the  present  instance, 
as  already  stated,  the  evidence  has  established  that  the  money 
was  actually  paid,  and  this  is  a most  material  part  of  the  plain- 
tiffs case,  so  that  I think  I am  within  the  authorities  .in  holding 
that  the  plaintiffs  claim  is  sufficiently  corroborated.” 

There  is  no  doubt  that  some  expressions  used  in  the  various 
judgments  cited  to  us,  and  others  which  I have  examined,  in 
dealing  with  one  quality  of  corroborating  evidence,  would  seem 
to  be  broad  enough  to  cover  anything  “relevant  and  material. J 

For  instance,  that  such  evidence  should  be  “relevant  and 
material,”  and  calculated  to  lead  to  the  belief  that  the  evidence 
of  the  party  is  “credible,”  is  an  expression  to  be  found  in 
Mr.  Justice  Oslefs  judgment  in  Green  v.  McLeod , 23  A.R.  676. 

Meredith,  C.J.O.,  in  McGregor  v.  Curry , 31  O.L.R.  261,  says 
(p.  270) 

“The  corroboration  which  the  statute  requires  is  only  of  such 
material  facts  as  lead  to  the  conclusion  that  the  testimony  of  the 
party  is  true.” 

Jessel,  M.R.,  in  In  re  Finch  (1883),  23  Ch.  D.  267,  also  says 
(p.  272)  : 

“As  I understand,  corroboration  is  some  testimony  proving 
a material  point  in  the  testimony  which  is  to  be  corroborated.  It 
must  not  be  testimony  corroborating  something  else — something 
not  material.” 

In  Radford  v.  MacDonald,  18  A.R.  167,  where  “corroboration” 
received  its  widest  interpretation,  Maclennan,  J.A.,  says  (p.  173) 
that  such  evidence  should  “help  the  judicial  mind  appreciably  to 
believe  one  or  more  of  the  material  statements  or  facts  deposed 
to  by  the  party.” 

In  these  cases  the  expressions  are  no  doubt  correct 
in  the  sense  that  they  imply,  but  do  not  say,  that  the  testi- 
mony of  the  party  must  be  such  as  to  enable  the  Court  to  pro- 
nounce judgment  upon  it  in  his  favour,  and  that  corroboration 
of  any  fact,  material  but  merely  introductory,  would  not  satisfy 
the  statute.  Osier,  J.A.,  in  the  Radford  case,  described  the  cor- 
roborative evidence  as  having  to  be.  “relevant  to  the  issue.” 
Burton,  J.A.,  who  dissented  from  the  conclusion  that  the  evidence 
shewed  corroboration,  states  his  position  in  these  words : — 

“It  is  not  sufficient  to  produce  evidence  to  corroborate  the 
facts  generally  sworn  to  bv  the  plaintiff,  and  thereby  shew  that 
he  is  a witness  entitled  to  credit,  unless  the  corroboration  extends 
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to  those  facts,  or  some  of  them,  which  are  material  to  establish 
the  plaintiff’s  right  to  recover.” 

In  Thompson  v.  Coulter , 34  Can.  S.C.R.  261,  Killam,  J.,  in 
delivering  the  judgment  of  the  Supreme  Court  of  Canada,  said 
(p.  263)  that  the  corroborating  evidence  must  be  evidence  “sup- 
porting the  case  to  be  proved  by  such  ‘opposite  or  interested  party’ 
in  order  to  entitle  him  to  a verdict,  judgment,  or  decision.  Unless 
it  supports  that  case,  it  cannot  properly  be  said  to  ‘corroborate.’ 
A mere  scintilla  is  not  sufficient.  At  the  same  time  the  cor- 
roborating evidence  need  not  be  sufficient  in  itself  to  establish  the 
case.” 

He  quotes  with  approval  Lindley,  L.J.,  as  saying  in  In  re 
Finch,  23  Ch.  D.  267,  that  “evidence  which  is  consistent  with 
two  views  does  not  seem  to  me  to  be  corroborative  of  either.” 

These  quotations  seem  to  form  a concise  and  correct  statement 
of  the  extent  and  incidence  of  the  evidence  required  by  the  statute, 
and  to  my  mind  clearly  indicate  that  the  view  expressed  by  the 
learned  trial  Judge  was  too  wide. 
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In  this  case  the  cheques  and  drafts,  being  consistent  either 
with  loans,  gifts  of  money,  or  with  the  entrusting  of  them  to  be 
disbursed  on  the  plaintiff’s  account  by  the  deceased,  while  form- 
ing evidence  both  relevant  and  material*  would  not  satisfy  the 
statutory  requirement,  because  they  do  not  touch  the  real  issue 
involved  and  because  of  the  obvious  limitation  involved  in  the 
word  “corroboration”  itself  and  in  the  judicial  pronouncements 
which  decide  that  evidence  consistent  with  two  views  does  not 
corroborate  either  of  them.  The  cheques  and  drafts  may  be  con- 
sistent with  part  of  the  plaintiff’s  case,  that  the  deceased  received 
this  money  from  her..  But  they  are  open  to  the  objection  that  they 
are  equally  consistent  with  the  contention  that  they  were  gifts  or 
moneys  to  be  used  or  applied  by  the  deceased  according  to  the 
plaintiff’s  directions,  and  so  do  not  advance  “the  case  to  be  proved.” 

In  deciding  the  real  meaning  of  the  statute  and  of  the  ex- 
pressions in  the  decisions  upon  it,  the  choice  is  of  course  between 
holding  that  the  end  sought  by  the  statute  is  merely  to  establish 
the  plaintiff’s  veracity  generally,  by  requiring  that  some  material 
or  relevant  fact  stated  therein  should  have  support  by  evidence 
ab  extra,  or,  on  the  other  hand,  that  the  statute  demands  that  the 
corroboration  must  be  of  something  essential  to  be  shewn  before 
the  plaintiff  can  upon  his  own  evidence  obtain  a verdict,  judg- 
ment, or  decision  in  his  favour  on  the  cause  of  action  he  is 
setting  up;  his  case,  in  other  words. 
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I think  the  last  alternative  is  what  the  Supreme  Court  of 
Canada  has  laid  down  in  Thompson  v.  Coulter.  It  has  the  power- 
ful aid  of  Burton  and  Osier,  JJ.A.,  and  I think  that  none  of  the 
cases  in  this  Province  have  maintained  or  were  intended  to  main- 
tain the  contrary  position.  At  all  events  I think  Thompson  v. 
Coulter  is  binding  on  me  whether  I agree  with  it  or  not.  But 
I do  accept  it  fully,  and  on  this  point  I must  respectfully  differ 
from  the  learned  trial  Judge,  and  hold  that  the  cheques,  drafts, 
and  orders  did  not  tend  to  corroborate  the  case  set  up  by  the 
plaintiff,  namely,  that  she  lent  the  deceased  these  moneys. 

It  is,  however,  necessary  to  decide  whether  the  plaintiff’s  en- 
tries of  these  moneys  in  her  private  account-book,  with  the  word 
“loaned”  preceding  the  amounts,  can,  if  these  entries  are  accepted 
as  having  been  made  in  their  present  form  at  the  time  of  pay- 
ment, be  treated  as  corroborative  under  the  statute.  In  doing 
so  the  principles  already  stated  must  be  borne  in  mind. 

The  learned  trial  Judge  deals  with  these  entries  in  this  way 
(p.  429) 

“The  fact  that  entries  were  made  at  the  time  when  there  was 
no  dispute  existing  between  the  parties  would  in  itself  furnish 
a fair  inference  that  the  plaintiff’s  statement  was  correct  and  tend 
to  establish  her  credibility.” 

In  In  re  Jelly , 6 O.L.R.  481,  where  evidence  of  entries  was 
admitted,  the  conclusion  of  Street,  J.,  was  that  “the  general 
correctness  of  the  books  was  shewn  . . .by  other  material  evi- 
dence, and  the  oath  of  the  creditor  was  . . . sufficiently  corrob- 

orated.” The  oath  of  the  creditor,  so  corroborated,  was  as  to 
the  correctness  of  a running  business  account  kept  in  the  books; 
items  therein  being  proved  by  independent  evidence.  This  was 
also  the  case  in  Wilson  v.  Howe,  5 O.L.R.  323.  In  both  cases, 
therefore,  there  was  independent  evidence  pointing  to  the  books 
having  been  constantly  used  to  the  knowledge  of  others,  and  that 
the  entries  were  consistent  and  contemporaneous  with  the  estab- 
lished transactions  dealt  with  therein.  In  other  words,  facts  were 
established,  apart  from  the  books,  which  shewed  that  certain 
entries  in  a running  account  in  the  books  were  correct,  and  that 
made  it  extremely  probable  that  the  whole  of  the  moneys  shewn 
in  the  account  was  due  and  owing  to  the  creditor  there.  It  was 
relevant  and  material  evidence,  and  it  was  consistent  only  with 
the  status  of  debtor  and  creditor.  Similar  considerations  appear 
to  underlie  the  view  of  the  Appellate  Division  of  Saskatchewan 
in  V oyer  v.  Lepage  (1914),  19  D.L.R.  52,  and  of  this  Court  in 
Mushol  v.  Benjamin,  47  O.L.R.  423. 
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The  decision  in  the  latter  case  depended  largely  upon  the 
relationship  of  the  parties,  as  the  defendant  on  leaving  Toronto 
for  Italy  entrusted  the  deceased  with  moneys  and  securities  to  be 
attended  to  for  him  in  his  absence;  and,  although  each  trans- 
action was  in  one  sense  distinct  from  the  remainder,  they  were  all 
referable  to  that  relationship  and  arose  out  of  it.  So  that  aid 
could  be  had  from  what  was  disclosed  by  the  banker’s  books  in 
elucidating  the  particular  payment  in  question.  This  relationship 
is  what  is  called  the  “underlying  connection,”  without  which  the 
true  import  of  what  was  done,  as  shewn  in  the  books,  could  not 
be  properly  understood. 

In  my  opinion,  the  entries  in  the  books  do  not  rise  higher 
than  the  evidence  of  the  plaintiff  herself;  they  are  not  shewn  to 
indicate  any  course  of  dealing  known  to  others  and  sworn  to  by 
some  one,  nor  does  any  witness  say  that  he  or  she  saw  the  books 
themselves  in  use  or  the  entries  in  them.  While  therefore  they 
contain  the  word  “loaned,”  coupled  with  the  amounts  they  rest 
for  their  authenticity  in  all  respects  wholly  on  the  plaintiff’s  own 
evidence. 

A very  importaint  case,  decided  in  1920  by  the  English  Court 
of  Appeal,  Thomas  v.  Jones , [1921]  1 K.B.  22,  is  significant  both 
as  to  what  it  is  that  must  be  corroborated,  what  “corroboration 
in  some  material  particular”  means,  and  also  as  to  the  effect,  as 
corroboration,  of  the  relationship  of  facts  one  to  the  other.  It 
supports  what  I have  endeavoured  to  suggest  is  the  correct  view 
of  our  statute.  It  applies  the  definition  of  corroboration  laid 
down  in  Hex  v.  Basherville,  [1916]  2 K.B.  658,  a criminal  case, 
to  the  Bastardy  Laws  Amendment  Act,  1872,  the  words  of  which 
are,  “if  the  evidence  of  the  mother  be  corroborated  in  some 
material  particular  by  other  evidence  to  the  satisfaction  of  the 

. . . justices,  they  may  adjudge  the  man  to  be  the  putative 

father,”  etc. 

Bankes,  L.J.,  after  quoting  the  words  of  Reading,  L.C.J.,  in 
Hex  v.  Basherville,  said  (p.  33)  : — 

“I  think  that  assistance  in  this  case  can  be  derived  by  con- 
sidering what  is  not  and  cannot  be  properly  regarded  as  corrob- 
orative evidence.  First  of  all,  statements  which  are  equally  con- 
sistent with  the  story  of  the  appellant  as  with  the  story  of  the 
respondent  cannot  properly  be  accepted  as  corroborative  evidence. 
It  is  equally  clear  that  evidence  which  obviously  falls  short  of 
corroboration  in  a material  particular  cannot  be  accepted  as 
corroborative  evidence.” 


App.  L>iv. 

1928. 

Elgin 

v. 

S'tubbs. 

Hodgins, 

J.A. 


134 


App.  Div. 

192S. 

Elgin 

v. 

Stubbs. 

Hodgins, 

J.A. 


ONTARIO  LAW  REPORTS.  |vol. 

The  language  which  he  quoted  from  the  Baslcerville  case  is 
as  follows  : — - 

‘‘We  hold  that  evidence  in  corroboration  must  be  independent 
testimony  which  affects  the  accused  by  connecting  or  tending  to 
connect  him  with  the  crime.  In  other  words,  it  must  be  evidence 
which  implicates  him,  that  is,  which  confirms  in  some  material 
particular  not  only  the  evidence  that  the  crime  has  been  com- 
mitted, but  also  that  the  prisoner  committed  it.  The  test  applic- 
able to  determine  the  nature  and  extent  of  the  corroboration  is 
thus  the  same  whether  the  case  falls  within  the  rule  of  practice 
at  common  law  or  within  that  class  of  offences  for  which  corrob- 
oration is  required  by  statute.  The  language  of  the  statute,  ‘im- 
plicates the  accused/  compendiously  incorporates  the  test  applic- 
able at  common  law  in  the  rule  of  practice.  The  nature  of  the 
corroboration  will  necessarily  vary  according  to  the  particular  cir- 
cumstances of  the  offence  charged.  It  would  be  in  high  degree 
dangerous  to  attempt  to  formulate  the  kind  of  evidence  which 
would  be  regarded  as  corroboration,  except  to  say  that  corrob- 
orative evidence  is  evidence  which  shews  or  tends  to  shew  that 
the  story  of  the  accomplice  that  the  accused  committed  the  crime 
is  true,  not  merely  that  the  crime  has  been  committed,  but  that 
it  was  committed  by  the  accused.  The  corroboration  need  not  be 
direct  evidence  that  the  accused  committed  the  crime ; it  is 
sufficient  if  it  is  merely  circumstantial  evidence  of  his  connection 
with  the  crime.” 

In  dealing  with  the  question  of  single  facts  proved  he  assents 
to  what  Reading,  L.C.J.,  said  in  the  Court  below  on  that  subject 
and  repeats  it: — 

“A  single  fact  taken  by  itself  may  be  colourless,  but  that  fact 
when  looked  at  in  connection  with  other  facts  in  the  case  may 
be  highly  significant;  and  he  says  that,  taking  each  one  of  the 
above  facts  by  itself,  he  might  have  come  to  the  conclusion  that 
it  was  colourless,  yet  taking  all  these  facts  together,  one  in  re- 
lation to  the  other,  in  his  opinion  they  bear  the  significance  which 
each  would  not  do  if  it  were  a single  isolated  fact  apart  from 
the  others.” 

Tie  adds  that  in  this  respect  the  Lord  Chief  Justice  did  not 
misdirect  himself.  Rankes,  L.J.,  then  (p.  35)  puts  to  himself 
the  same  question : “I  will  deal  with  the  facts  seriatim,  and  ask 
myself  whether  any  one  of  these  facts  has  a different  complexion 
put  upon  it,  if  I may  use  that  expression,  by  any  one  of  the  other 
facts.” 
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Atkin,  L.J.,  speaks  of  Rex  v.  Baskerville  and  says  (pp.  44, 
45)  : 

“What  is  meant  by  corroborative  evidence  is  established  now 
by  the  decision  in  Rex  v.  Baskerville , which  I think  must  be 
treated  as  an  authority  generally  upon  the  meaning  of  corrobor- 
ative evidence.” 

He  gives  his  view  as  to  the  effect  of  facts  one  upon  the  other 
thus  (p.  48)  : — 

“It  appears  to  me  impossible,  when  dealing  with  the  question 
of  corroboration,  that  the  accumulation  of  pieces  of  evidence,  each 
of  which  by  itself  is  not  admissible  as  corroborative  evidence,  can 
amount  in  the  whole  to  corroboration.  Ex  nihil o nihil  jit.  That 
appears  to  me  to  be  different  from  circumstantial  evidence,  where 
evidence  of  independent  facts,  each  in  itself  insufficient  to  prove 
the  main  fact,  may  yet,  either  by  their  cumulative  weight  or  still 
more  by  their  connection  one  with  the  other  as  links  in  a chain, 
prove  the  principal  fact  to  be  established.” 

Scrutton,  L.J.,  who  thought  one  of  the  facts  was  in  itself  cor- 
roboration, said  (p.  39)  : — 

“The  evidence  in  corroboration  must  always  be  circumstantial 
evidence  of  the  main  fact,  that  is  to  say,  evidence  from  which  it 
may  be  inferred  that  the  main  fact  happened.” 

I think  the  reasonable  conclusion  from  these  judgments,  hav- 
ing regard  to  the  language  used  in  the  Bastardy  case,  which  is 
almost  in  the  words  of  our  statute,  is  that  the  corroborating  evi- 
dence must  be  of  some  fact  essential  to  the  success  of  the  plaintiff 
in  obtaining  a verdict,  judgment,  or  decision  in  his  favour,  though 
it  is  not  required  that  all  such  facts  must  be  corroborated.  The 
language  used  by  all  the  Judges  in  the  quoted  case  and  bv  several 
in  our  own  Courts  lays  emphasis  upon  the  necessity  of  the  cor- 
roborating evidence  implicating  or  indicating  the  accused  by  some 
piece  of  evidence  consistent  only  with  his  guilt,  or  in  civil  cases 
making  some  addition  to  the  claimant’s  evidence  which,  by  strength- 
ening it  upon  some  material  point  necessary  for  success,  will 
justify  the  Court  in  giving  judgment  for  the  claim  put  forward. 

I would  allow  the  appeal  with  costs  and  dismiss  the  action 
with  costs. 
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[RANEY,  J.] 


1928. 


McMichael  v.  Town  of  Goderich. 


Feb.  2S. 

Nuisance — Injury  to  Pedestrian  by  Stepping  into  Opening  in  Side- 
walk— Cellar-area  Maintained  by  Owyiers  of  Adjacent  Building — 
Liability  of  Owners  and  of  Municipality — Duty  to  Cover  Area — 
Evidence — Onus — Relief  over. 


On  a dark  night  one  of  the  plaintiffs  (the  wife  of  her  co-plaintiff) 
stepped  into  an  area,  one  of  several,  in  the  sidewalk  of  a street  in 
a town,  and  was  injured.  The  areas  were  constructed  as  part  of  a 
building  adjacent  to  the  sidewalk  and  were  for  the  benefit  of  the 
owners  or  tenants  of  the  building.  No  authorisation  by  the  town 
corporation  for  the  construction  of  the  areas  was  shewn,  but  it 
appeared  that  since  the  year  1900  the  corporation  had  looked  after 
the  covering, s of  the  areas,  treating  them  as  part  of  the  sidewalk. 
Before  the  accident,  the  area  into  which  the  plaintiff  stepped  had 
been  covered  with  a plank,  but  on  the  night  of  the  accident  it  was 
uncovered: — 

Held , that  the  owners  of  the  building  were  liable  for  maintaining  an 
unprotected  area  which  was  unlawful  and  a nuisance,  and  their 
liability  was  independent  of  negligence. 

The  onus  of  establishing  that  the  opening  was  not  left  uncovered 
from  any  lack  of  precaution  on  their  part  was  upon  them,  and  had 
not  been  met. 

The  town  corporation,  having  knowledge  of  the  condition  and  having 
taken  no  steps  to  close  ithe  areas  or  to  see  that  they  were  ade- 
quately protected,  were  also  liable  to  the  plaintiffs. 

The  town  corporation  was  entitled  to  judgment  over  against  the 
owners  for  the  damages  and  costs  awarded'  to  the  plaintiffs. 


Action  by  Louise  I.  McMichael  and  her  husband  against  the 
Corporation  of  the  Town  of  Goderich  and  Wilfred  T.  McLean 
and  Wesley  M.  McLean  to  recover  damages  in  respect  of  an  injury 
to  the  wife  sustained  by  her  as  the  result  of  stepping  into  an  open 
area  in  a sidewalk  in  the  town  of  Goderich. 


The  action  was  tried  before  Raney,  J.,  without  a jury,  at 
Goderich. 

L.  E.  Dancey,  for  the  plaintiff. 

D.  E.  Holmes , for  the  defendant  the  Corporation  of  the  Town 
of  Goderich. 

J.  C.  Makins,  K.C.,  and  R.  C.  Hays,  for  the  defendants  the 
McLeans. 


February  28.  Raney,  J. : — Kingston-street,  Goderich,  is  one 
of  the  streets  that  radiate  from  the  town-square.  The  town-square 
is  the  business  centre,  and  the  King  Edward  Hotel  is  an  old  brick 
structure  in  Kingston-street,  a few  rods  from  the  square,  and  at 


lx ii.]  ONTARIO  LAW  REPORTS. 

present  and  for  some  months  past  unoccupied.  The  Kingston- 
street  wall  of  the  hotel,  which  is  of  brick,  is  Hush  with  the  street- 
line, or  a little  over  it,  and  the  concrete  sidewalk  at  that  point  is 
9 feet  5 inches  wide  measured  from  the  hotel  wall  outward.  There 
are  openings  (or  nreas)  in  the  sidewalk  adjacent  to  the  building 
which  communicate  with  the  hotel  cellar.  One  of  these  was  un- 
covered on  the  night  of  the  3rd  December  last,  and  into  this 
opening  the  plaintiff  Louise  I.  McMichael  walked,  with  the  re- 
sult that  she  fell  violently  forward  and  suffered  severe  internal 
injuries. 

The  night  is  described  as  cold,  dark,  and  windy,  and  without 
much  artificial  light  at  the  scene  of  the  accident.  Mrs.  McMichael 
was  carrying  a parcel  and  walking  with  her  hands  crossed  in  her 
coat  sleeves,  which  prevented  her  from  saving  herself,  as  other- 
wise she  might  have  done. 

The  opening  in  the  sidewalk  into  which  Mrs.  McMichael  step- 
ped is  3 feet  long  by  13  inches  wide.  Prior  to  the  accident,  it 
had  had  as  a cover  a piece  of  plank  which  was  let  into  a concrete 
shoulder  so  as  to  produce  a surface  approximately  even  with  that 
of  the  sidewalk.  There  is  no  evidence  of  any  authorisation  given 
by  the  town  for  the  construction  of  the  areas,  but  it  does  appear 
that  in  1900,  when  the  present  sidewalk  was  laid,  the  contractor 
repaired  them  for  the  then  owner  of  the  property,  being  paid  by 
him  for  the  work.  Since  then  it  would  appear  that  the  town  has 
looked  after  the  coverings  of  the  areas,  treating  them  as  part  of 
the  sidewalk,  as  in  fact  they  are. 

The  action  is  by  Mrs.  McMichael  and  her  husband  against  the 
town  corporation  and  against  Wilfred  T.  McLean  and  Wesley  M. 
McLean,  each  of  whom  is  the  owner  of  a three-eighth  interest  in 
the  hotel  property. 

The  area  in  question  was  undoubtedly  constructed  as  part  of 
the  hotel  building.  Since  then  it  has  been  maintained  for  the 
benefit  of  the  owners  of  the  hotel  and  their  tenants.  The  only 
question,  therefore,  for  my  determination  is,  whether  sufficient 
precautions  were  taken  by  the  individual  defendants  and  the  town 
for  the  protection  of  pedestrians. 

Minor  repairs  to  the  Kingston-street  wall  of  the  hotel  were 
being  made  by  the  McLeans  for  some  weeks  prior  to  the  date  of 
the  accident,  and  during  this  time  the  area  where  the  accident 
occurred  was  uncovered,  though  how  often  or  for  what  length 
of  time  it  is  impossible  for  me  to  say  from  the  evidence.  At  all 
events  there  is  not  sufficient  evidence  to  bring  home  to  the 
municipality  notice  that  the  area  was,  prior  to  the  3rd  day  of 
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December,  continuously  uncovered,  and  for  that  reason  dangerous 
to  pedestrians,  for  any  length  of  time. 

But  there  is  a heavy  onus  on  owners  of  town  property  who 
make  or  maintain  openings  in  sidewalks  for  their  private  use. 
A pedestrian  is  entitled  by  law  to  act  on  the  faith  that  when  he 
lifts  his  foot  from  the  sidewalk  on  a dark  night  it  will  not  come 
down  at  his  next  step  into  such  an  opening.  If  it  does  and  he 
suffers  damage,  the  owner  must  be  prepared  to  convince  the  Court 
that  the  opening  was  not  uncovered  from  any  lack  of  precaution 
on  his  part.  How  was  the  onus  met  in  this  case? 

The  covering  of  the  area  by  a piece  of  plank  was  well  enough 
so  long  as  it  was  in  place,  but  the  plank  was  easily  displaced,  and 
was  a standing  temptation  to  small  boys  trundling  their  express 
wagons  in  search  of  firewood.  In  this  connection  it  is  significant 
that  after  the  accident  the  street  inspector  was  unable  to  find  the 
absent  covering  of  the  area.  It  had  disappeared,  as  also  had  two 
other  temporary  wooden  coverings  that  were  put  in  place  by  him 
or  his  assistant  on  the  day  following  the  accident. 

It  is  not  a great  hardship  on  property-owners  if  they  are 
required,  as  a condition  of  their  use  of  the  sidewalks  for  area 
purposes,  to  supply  area  openings  .with  iron  gratings  and  to  re- 
quire them  to  lock  or  fasten  the  gratings  from  the  inside  and  to 
keep  them  fastened  when  not  in  use.  If  these  precautions  had 
been  taken  in  the  case  of  the  opening  in  question,  the  accident 
to  Mrs.  McMichael  would  not  have  happened.  It  having  happened. 
I can  see  no  reason  for  visiting  the  whole  loss  on  the  plaintiffs. 
So  far  as  that  can  be  reasonably  done,  I think  they  are  entitled 
to  be  compensated. 

The  principle  is  succinctly  stated  in  Beven  on  Negligence, 
3rd  ed.,  p.  360 : — 

“The  obligation  of  one  maintaining  an  excavation,  an  area, 
for  example,  adjacent  to  a highway,  is  independent  of  negligence; 
it  is  an  absolute  obligation.  The  excavation  unprotected  is  un- 
lawful, a nuisance  and  indictable.  The  occupier  has  to  maintain 
a fence  or  other  protection  for  those  using  the  highway.  His 
duty  is  To  prevent  its  becoming  defective/  and  he  is  subject 
To  all  risks  of  injury  that  may  be  done  to  it  by  strangers  or  tres- 
passers/ ” 

£ee  also  Homewood  v.  City  of  Hamilton  (1901),  1 O.L.R. 
266. 

The  main  responsibility  is  that  of  the  McLeans.  But  the 
town  corporation  is  not  free  from  responsibility.  It  knew  of  the 
condition,  at  all  events  since  the  sidewalk  was  built  in  1900,  and 
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it  took  no  steps  either  to  close  the  areas  or  to  see  that  they  were 
adequately  protected.  I think,  therefore,  the  town  is  also  liable. 

There  will  be  judgment  for  the  plaintiffs  for  $1,500,  $1,000 
for  Mrs.  McMichael,  and  $500  for  her  husband,  with  costs. 

There  will  be  judgment  over  in  favour  of  the  town  against 
the  McLeans  for  the  damages  and  for  the  costs  awarded  to  the 
plaintiffs,  but  there  will  be  no  order  as  to  the  town’s  own  costs. 


[APPELLATE  DIVISION.] 

Chappus  v.  Town  of  La  Salle. 

Municipal  Corporations — Agreement — Conveyance  of  Part  of  Olcl  Road 

— Easement — Expropriation — By-laws — Reservation  of  Rights. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Grant,  J., 
60  O.L.R.  564. 

March  6.  The  appeal  was  heard  by  Latchford,  C.J.,  Riddell, 
Middleton,  Masten,  and  Orde,  JJ.A. 

F.  D.  Davis,  K.C.,  for  the  appellant,  contended  that  he  was 
entitled  to  specific  performance  of  the  agreement  which  was  en- 
tered into  between  himself  and  the  Municipal  Corporation  of  the 
County  of  Essex  on  the  23rd  June,  1924,  whereby  certain  lands 
which  formed  part  of  the  old  “River  Front  Road,”  and  which 
adjoined  the  appellant’s  land,  should  be  conveyed  to  him  by  way 
of  exchange  for  certain  lands  which  he  was  conveying  to  the 
county  corporation  for  a deviation  of  the  River-road.  It  would 
be  inequitable  for  the  public  to  make  use  of  the  lands  conveyed 
by  the  appellant  for  a deviated  highway  and  to  deprive  him  of 
the  lands  which  he  was  to  get  in  exchange.  The  defendant  town 
corporation  had  no  right,  therefore,  to  lay  a water-main  across 
the  old  River-road.  The  appellant  wished  to  use  this  part  of  the 
old  roadway  as  an  extension  of  his  lawn,  and  did  not  wish  to  have 
a water-pipe  traversing  it,  even  under  ground.  Reference  to 
secs.  493  (1)  and  331  (6)  of  the  Consolidated  Municipal  Act, 
1922, 

John  Sale,  for  the  defendants  respondents,  was  not  called  on. 

The  Court,  at  the  conclusion  of  the  argument  for  the  appel- 
lant, dismissed  the  appeal  with  costs,  reserving  to  the  plaintiff 
any  rights  which  he  might  have  otherwise  than  as  set  up  in  this 
action  and  appeal. 
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[WRIGHT,  J.] 


Re  Chappus  and  Town  of  La  Salle. 


Municipal  Corporations — Local  Improvement  By-laws — Procedure  of 
Council — By-laws  for  Opening  and  Improving  Street  Passed  be- 
fore Land  therefor  Acquired — Construction  of  Sidewalks  Author- 
ised— Illegality — Absence  of  Jurisdiction — Discretion  of  Court 
upon  Motion  to  Quash — Local  Improvement  Act,  R.S.O.  1927,  ch. 
235,  secs.  1 (w),  2 (a),  (6),  (g). 

A by-law  passed  by  the  council  of  a town  authorising  the  opening  and 
improving  of  a street  shewn  upon  a registered  plan,  as  a local  im- 
provement under  the  provisions  of  the  Local  Improvement  Act, 
R.S.O.  1927,  ch.  235,  was  held  not  to  be  invalid  or  illegal  because 
the  land  for  the  street  had  not  been  acquired  by  the  corporation 
before  the  by-law  was  passed. 

Section’s  1 ( w ) and  2 (1)  (a),  (b) , of  the  Act  considered.  Re  Birge 
and  City  of  Hamilton  (1922),  52  O.L.R.  63,  applied. 

The  quashing  of  a municipal  by-lawr  is  in  the  discretion  of  the  Court, 
arid  in  the  circumstances  the  power  of  quashing  should  not  in 
any  event  be  exercised  in  this  case. 

Another  by-law  provided  for  the  construction  of  sidewalks  on  the 
street  to  be  opened:  — 

Held,  that,  as  trie  street  shewn  on  the  plan  was  not  yet  and  might 
never  be  a public  street,  the  council  exceeded  its  authority  in  pass- 
ing the  by-law,  which  should,  therefore,  be  quashed;  the  discretion 
of  the  Court  should  not  be  exercised  in  favour  of  the  by-law. 

Sections  1 ( w ) and  2 ( g ) of  the  Act  considered.  Cartwi'ight  v.  Town 
of  Napanee  (1905),  11  O.L.R,  69,  and  Re  Seguin  and  Village  of 
Ilawkesbury  (1912),  4 O.W.N.  521,  referred  to. 


An  application  by  Alberic  Chappus,  a resident  and  ratepayer 
of  the  Town  of  La  Salle,  for  an  order  quashing  by-laws  numbers  100 
and  101  of  that  municipality. 

March  1.  The  application  was  heard  by  Wright,  J.,  in  the 
Weekly  Court,  Toronto. 

John  Cowan,  for  the  applicant. 

John  Sale,  for  the  Corporation  of  the  Town  of  La  Salle, 
respondent. 

March  6.  Wiught,  J. : — By-law  No.  100  is  a by-law  to 
authorise  the  construction  of  and  the  opening  and  improving  of 
the  Esplanade  as  shewn  on  registered  plan  numbered  621  from 
Manhattan-avenue  westerly,  etc.,  as  a local  improvement,  under 
the  provisions  of  the  Local  Improvement  Act. 

By-law  No.  101  is  a by-law  to  authorise  the  construction  of 
a sidewalk  of  a width  of  4 feet  upon  both  sides  of  the  Esplanade 
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and  its  extension  in  the  dredge-cnt  shewn  on  registered  plan 
Xo.  621  from  Manhattan-a venue  westerly  to  a point  opposite  lots 
86  and  43  as  a local  improvement,  under  the  provisions  of  the 
Local  Improvement  Act. 

As  the  by-laws  differ  both  as  regards  their  scope  and  the  juris- 
diction of  the  municipal  council  to  enact  the  same,  I shall  deal 
with  them  separately. 

By-law  No.  100. 

From  the  material  submitted,  it  would  appear  that  the  appli- 
cant at  one  time  owned  parts  of  lots  27  and  28  in  the  1st  con- 
cession of  the  Township  of  Sandwich  West,  now  included  in 
registered  plan  No.  621  in  the  Town  of  La  Salle. 

This  plan  shewed  a subdivision  into  lots  of  the  land  embraced 
therein,  and  upon  it  appeared  certain  ways  described  as  private. 
Upon  the  plan  also  appears  a private  dredge-cut  and  an  Esplanade. 

By  deed  dated  the  9th  December,  1925,  the  applicant  conveyed 
to  the  Corporation  of  the  Town  of  La  Salle  two  of  the  private 
ways  designated  respectively  as  Wahnita-alley  and  Seminole-alley 
on  the  plan  already  referred  to. 

It  does  not  appear  that  the  applicant  in  filing  the  plan  ever 
intended  to  dedicate  any  of  the  lands  mentioned  as  public  high- 
ways, and  it  was  not  seriously  contended  on  this  motion  that 
there  had  been  a dedication  of  the  avenues  or  Esplanade  to  the 
public,  so' I shall  proceed  to  deal  with  the  motion  upon  the  basis 
that  the  Esplanade  and  private  dredge-cut  are  private  property 
belonging  to  the  applicant. 

With  regard  to  by-law  100,  the  applicant  set  up  several 
grounds  of  attack  in  his  notice  of  motion,  but  upon  the  argu- 
ment they  were  resolved  into  one  ground,  namely,  that  the  muni- 
cipality could  not  pass  a local  improvement  by-law  such  as  this 
until  it  had  acquired  the  land  upon  which  the  improvements  con- 
templated were  to  be  made.  This  contention  is  in  effect  that 
the  municipality  must  first  expropriate  or  otherwise  acquire  the 
land  before  any  proceedings  can  be  taken  under  the  Local  Im- 
provement Act  to  improve  the  same. 

For  the  municipality  is  was  contended  that  the  procedure 
adopted  is  quite  proper  under  the  provisions  of  the  Act  and  is 
that  usually  followed  in  such  cases. 

A petition  was  duly  presented  to  the  council  of  the  municipal- 
ity from  the  property-owners  for  the  opening  and  improving  of 
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the  Esplanade,  and  was  certified  to  by  the  clerk  of  the  municipal- 
ity as  sufficient  under  the  provisions  of  the  Local  Improvement 
Act,  R.S.O.  1927,  ch.  235.  Section  2 of  that  Act  provides  as 
follows — 

“ ( 1 ) A work  of  any  of  the  characters  or  descriptions  here- 
inafter mentioned  may  be  undertaken  by  the  council  of  a cor- 
poration as  a local  improvement,  that  is  to  say: 

“(a)  Opening,  widening,  extending,  grading,  altering  the 
grade  of,  diverting  or  improving  a street. 

“(b)  Opening  or  establishing  a new  street.” 

The  wording  of  the  statute,  in  my  view,  affords  a complete 
answer  to  the  contention  of  the  applicant.  His  counsel  relied 
on  the  definition  of  “street”  contained  in  sec.  1 (w)  of  the  Act, 
which  defines  “street”  as  “a  lane,  an  alley,  a park,  a square,  a 
public  drive,  and  a public  place,  or  a part  of  any  of  them,”  and 
he  contends  that  until  the  corporation  owns  the  street  it  can- 
not pass  a local  improvement  by-law  for  the  purposes  mentioned 
in  this  case,  but  that  it  should  proceed  first  to  expropriate  the 
land  and  then  exercise  its  jurisdiction  by  passing  the  local  im- 
provement by-law. 

As  pointed  out  by  counsel  for  the  corporation,  this  course 
has  many  disadvantages.  The  first  step  to  be  taken  is  to  pass 
a by-law  declaring  the  intention  of  the  corporation,  and  this 
action  will  be  supplemented  or  followed  by  another  by-law  pro- 
viding for  the  issue  of  debentures,  etc.,  to  raise  the  funds  neces- 
sary for  the  acquiring  of  the  land  and  the  street  improvements. 
Until  the  debentures  are  sold  there  are  no  funds  available  to 
pay  compensation  to  the  owner  of  the  lands  expropriated. 

It  is  further  contended  that  the  expropriation  by-law  is  only 
required  to  be  passed  before  the  corporation  actually  commences 
work  on  the  lands  expropriated,  and  this  cannot  be  done  until 
the  compensation  is  paid  to  the  owner.  This  would  appear  to 
me  to  be  a valid  reason  for  taking  the  course  followed  in  this 
instance. 

It  is  not  intended  that  the  moneys  necessary  to  purchase  the 
land  for  the  purpose  of  a highway  be  paid  out  of  the  general 
funds  of  the  municipality,  but  rather  that  they  be  provided  by 
means  of  a local  improvement  by-law,  and  the  most  practicable 
way  would  appear  to  be  to  have  all  proceedings  initiated  under 
the  Local  Improvement  Act,  and  if  the  lands  cannot  be  acquired 
by  purchase  then  the  necessary  expropriation  by-law  can  be 
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A somewhat  analogous  situation  was  discussed,  in  Re  Birge 
and  City  of  Hamilton  (1922).  52  O.L.R.  63,  where  Mr.  Justice 
Logie  held  that  where  the  council  acts  in  perfect  good  faith, 
untrammelled  by  statutory  restrictions,  it  may  proceed  within 
its  ambit  in  the  way  best  suited  to  itself  to  carry  out  a scheme  of 
public  improvement.  This  view  was  approved  by  the  Appellate 
Division  (p.  66)  and  I think  settles  the  law  to  the  effect  that  the 
order  in  which  by-laws  such  as  the  present  one  may  be  passed 
rests  with  the  municipal  council,  and  where  no  substantial  injury 
is  done  to  any  property-owner  the  Court  should  not  interfere. 

I would  again  call  attention  to  the  fact  that  thev  Local  Im- 
provement Act  expressly  provides  for  undertaking  the  work  upon 
or  establishing  a new  street  as  a local  improvement,  and  nowhere 
in  that  Act  is  there  any  restriction  or  requirement  that  the  land 
must  be  first  acquired  by  the  municipality.  On  the  other  hand,  the 
section  already  cited  would  appear  to  contemplate  and  provide 
for  a municipality  acting  before  4he  land  is  acquired  for  the 
street. 

In  any  event  I would  hold  that,  as  the  quashing  of  a by-law 
is  a discretionary  power,  it  should  not  be  exercised  under  the 
circumstances  of  this  case,  and  I therefore  refuse  the  motion  so 
far  as  by-law  No.  100  is  concerned. 

By-law  No.  101. 

As  already  stated,  this  by-law  provides  for  the  construction 
of  a sidewalk  on  both  sides  of  the  Esplanade,  which  is  not  yet  a 
public  street  and  may  never  be  a public  street. 

The  authority  for  passing  a by-law  such  as  this  is  found  in 
sec.  2 ( g ) of  the  Local  Improvement  Act,  which  authorises  a by- 
law for  constructing  a curbing  or  a sidewalk  in,  upon,  or  along 
a street.  What  is  a street  has  already  been  defined  in  sec.  1 (iv) 
of  the  Local  Improvement  Act.  The  basis  for  such  a by-law  as 
the  present  one  requires  that  there  must  be  a street  under  the 
jurisdiction  of  the  municipal  council  before  any  proceedings 
can  be  taken.  I do  not  think  the  Act  contemplated  that  a by- 
law to  construct  a sidewalk  upon  private  property  could  be  passed 
by  the  corporation,  even  though  it  intended  afterwards  to  take 
the  necessary  steps  to  acquire  the  land  for  a public  street. 

In  the  present  instance  the  municipal  council  exceeded  its 
authority  in  passing  the  by-law  in  question,  and  such  by-law  is, 
therefore,  illegal  and  ought  to  be  quashed.  It  is  not  a case  where 
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the  discretion  vested  in  the  Court  ought  to  be  exercised  and  the 
motion  refused.  In  stating  this  view  I am  not  overlooking  the 
decision  in  Cartwright  v.  Town  of  Napanee  (1905),  11  O.L.R. 
69,  where  the  present  Chief  Justice  of  the  Common  Pleas  refused 
to  quash  a by-law  on  the  ground  that  the  circumstances  warrant- 
ed him  in  refusing  to  exercise  his  discretionary  power.  LTpon 
appeal,  the  Appellate  Division,  in  giving  the  applicant  his  costs, 
intimated  that  the  by-law  was  irregular  or  illegal  and  that  the 
motion  was  well-founded,  and  this  dictum  or  decision  in  effect 
overruled  the  decision  of  the  trial  Judge. 

The  present  is  not  an  instance  of  the  non-observance  of  some 
formality,  but  the  objection  taken  goes  to  the  question  of  juris- 
diction, and,  in  my  view,  where  a municipal  council  attempts  by 
by-law  to  exercise  a jurisdiction  which  it  does  not  possess,  such 
by-law  should  be  quashed.  See  Re  Seguin  and  Village  of 
Havjkesbury  (1912),  4 O.W.N.  521. 

The  facts  in  connection  with  this  by-law  are  entirely  different 
from  those  in  connection  with  by-law  100,  and  the  law  applicable 
is  also  different.  In  the  one  case  the  statute  contemplates  and 
authorises  such  a by-law,  but  in  the  other  it  does  not.  I hold, 
therefore,  that  by-law  No.  101  should  be  quashed  as  having  been 
passed  without  jurisdiction. 

As  success  has  been  evenly  divided,  I think  there  should  be 
no  costs  in  connection  with  this  motion,  and  I so  order. 
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[IN  CHAMBERS,] 

Re  Shand. 

Infant — Custody — Application  by  Father  under  Infants  Act,  R.S.O. 
1927,  ch.  186 — Jurisdiction  of  Court — Alternative  Procedure  by 
Habeas  Corpus — Failure  to  Shew  that  Infant  Resident  in  Ontario 
— Interlocutory  Decree  of  Foreign  Court  Giving  Custody  to 
Mother — Effect  of — Failure  of  Father  to  Contribute  to  Support 
of  Infant — Conduct  of  Mother — Costs. 

Upon  an  application  un'der  th*3  Infants  Act,  R.S.O.  1927,  ch.  186,  by 
the  father  of  an  infan't,  for  an  order  for  the  custody  of  the  infant, 
it  was  held,  that,  as  the  infant  was  not  at  the  time  resident  in  the 
Province  of  Ontario,  the  Supreme  Court  of  Ontario  had  no  jurisdic- 
tion. 

As  the  procedure  under  the  Infants  Act  is  an  altern’ative  procedure 
to  the  procedure  by  writ  of  habeas  corpus,  the  jurisdiction  must  be 
limited  to  cases  where  a writ  would  be  granted;  and  a writ  will 
not  be  granted  where  the  person  directed  to  be  produced  in  court 
is  without  the  jurisdiction. 

Barnardo  v.  Ford,  Gossage’s  Case,  [1892]  A.C.  326,  followed. 

It  is  only  in  extraordinary  circumstances  that  the  Court  will  appoint 
a guardian  to  an  infant  who  resides  abroad  and  has  no  property  in 
the  jurisdiction;  and  in  this  case  the  circumstances  were  not  so 
extraordinary  as  to  call  for  the  exercise  of  this  jurisdiction. 

In  re  Willoughby  (1885),  30  Ch.  D.  324,  distinguished. 

A decree  of  a foreign  court,  not  final  in  its  nature  but  subject  to  the 
further  order  of  the  court,  awarding  to  the  mother  the  custody  of 
the  infant,  while  it  did  not  give  her  the  absolute  right  to  the 
custody,  conferred  upon  her  a primd  facie  right;  and,  upon  the 
evidence,  the  applicant  had  failed  to  displace  that  right. 

Re  Gay  (1926),  59  O.L.R.  40,  applied  and  followed. 

The  fact  that  the  applicant  had  failed  to  contribute  to  the  support  of 
the  infant,  in  pursuance  of  the  decree  of  the  foreign  court,  was  a 
material  fact  to  be  considered/  in  deciding  as  to  the  proper  custody 
of  the  child. 

The  refusal  of  the  mother  to  disclose  the  infant’s  place  of,  abode  was 
unreasonable;  and,  while  the  application  was  dismissed,  no  costs 
were  allowed  her;  and  the  dismissal  was  without  prejudice  to  any 
future  motion  as  to  the  custody  of  the  child. 

An  application  by  John  Quirt  Shand,  the  father  of  the  in- 
fant Mary  Lorna  Shand,  for  an  order,  under  the  Infants  Act, 
R.S.O.  1927,  ch.  186,  for  the  custody  of  the  infant,  or  in  the  alter- 
native for  an  order  giving  him  access  to  her  at  such  times  and 
places  as  the  Court  may  direct. 

February  28.  The  application  was  heard  by  Wright,  J.,  in 
Chambers. 

A.  R.  Armstrong , for  the  applicant. 

A.  L.  Brady , for  Jean  Johnston  (formerly  Shand),  the 
•mother  of  the  infant,  the  respondent,  opposed  the  application  on 
several  grounds. 
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March  7.  Wright,  J. : — In  the  first  instance,  objection  is 
taken  that,  as  the  infant  was  not  at  the  time  the  application  was 
launched  and  is  not  now  residing  in  the  Province  of  Ontario,  the 
Court  has  no  jurisdiction  to  entertain  the  application. 

It  is  also  contended  that  by  a decree  of  the  Superior  Court 
of  the  State  of  California,  in  and  for  the  County  of  Los  Angeles, 
dated  the  21st  day  of  October,  1925,  the  custody  of  the  infant  was 
awarded  to  the  mother,  and  that  such  decree  is  still  in  full  force 
and  effect  and  is  binding  upon  this  Court. 

The  mother  further  contends  that  under  the  circumstances  of 
the  case  the  father  is  not  a fit  and  proper  person  to  have  the 
custody  of  the  child. 

The  parties  to  the  application  were  married  in  Toronto  in 
November,  1919,  and  in  1923  they  both  moved  to  the  State  of 
California.  After  some  disagreement,  the  wife  applied  for  a 
divorce  and  for  an  order  giving  her  the  custody  of  the  infant 
child.  The  husband  appears  to  have  counterclaimed  for  a divorce, 
but  the  California  court  gave  an  interlocutory  judgment  on  the  8th 
October,  1924,  granting  the  wife’s  petition  and  awarding  her  the 
custody  and  control  of  the  infant  until  the  further  order  of  the 
Court,  providing  however  that  the  father  should  have  the  right  to 
visit  the  infant  one  day  a week  and  other  rights  specifically  set 
out  in  the  judgment. 

The  judgment  also  provided  that  the  husband  should  pay  to 
the  wife  $18  a week  for  her  own  maintenance  and  support  and 
for  the  maintenance,  support,  and  education  of  the  infant. 

This  decree  was  made  absolute  on  the  21st  October,  1925. 

The  respondent  on  this  motion  alleges,  and  the  applicant  ad- 
mits, that  some  time  in  the  year  1926  the  applicant  made  default 
in  the  payments  ordered  by  the  judgment  and  that  there  is  at  the 
present  time  a very  large  sum  due  and  owing  by  him  in  respect 
thereof. 

The  applicant  left  California  some  time  in  1926,  and  it  is  alleg- 
ed by  the  respondent  that  a warrant  was  issued  by  the  California 
court  against  him  for  his  contempt  of  court  in  failing  to  make  the 
payments  directed  by  the  judgment. 

Both  parties  are  now  residing  in  the  city  of  Toronto,  and  the 
applicant  asks  that  the  custody  of  the  child  be  awarded  to  him, 
on  the  ground  that  he  is  in  a better  position  to  maintain  the  child 
than  the  respondent,  who  he  alleges  is  employed  as  a saleswoman  in 
a store  in  Toronto. 

I shall  proceed  to  deal  witli  the  defences  in  the  order  mentioned. 
This  brings  up  for  consideration,  first,  the  question  whether  the 
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Court  has  jurisdiction  when  the  infant  is  not  residing  in  the  Prov-  Wright.  J 
ince  of  Ontario.  192, s. 

Section  1 of  the  Infants  Act  provides  that  the  Supreme  Court  pr~^“VN] 
or  the  Surrogate  Court  of  the  county  or  district  in  which  the  in- 
fant resides,  upon  application  of  either  parent,  may  make  such 
order  regarding  the  custody  of  the  infant  and  the  right  of  access 
thereto  as  may  seem  proper. 

It  will  be  observed  that  the  jurisdiction  of  any  Surrogate 
Court  is  restricted  to  cases  where  the  infant  resides  within  the 
county  or  district  wherein  such  Surrogate  Court  has  jurisdiction, 
but  there  are  no  words  limiting  the  jurisdiction  of  the  Supreme 
Court.  In  my  view,  however,  the  Supreme  Court  would  have 
jurisdiction  only  where  the  residence  of  the  infant  is  within  the 
Province — in  other  words,  within  the  jurisdiction  of  the  'Supreme 
Court. 

I think  the  decisions  in  the  English  courts  which  are 
referred  to  and  collected  in  Simpson  on  the  Law  of  Infants, 

4th  ed.,  p.  171  et  seq.,  establish  the  proposition  that  the  residence 
of  the  infant  must  be  within  the  jurisdiction,  or  else  there  must 
be  some  estate  to  which  the  infant  is  entitled  situate  therein,  be- 
fore the  Court  will  generally  appoint  a guardian. 

In  In  re  Willoughby  (1885),  30  Ch.D.  324,  the  Court  of 
Appeal  asserted  its  jurisdiction  to  appoint  a guardian  of  an  infant 
(a  British  subject)  although  the  infant  was  resident  abroad  and  had 
no  property  in  Great  Britain,  but  Lord  Justice  Cotton  in  his  judg- 
ment, at  p.  331,  states  that  it  is  only  in  extraordinary  circum- 
stances that  the  Court  will  make  such  an  order  when  the  infant  is 
not  within  the  jurisdiction. 

The  circumstances  in  this  case,  though  unusual,  are  not  in  my 
opinion  so  extraordinary  as  to  call  for  the  exercise  of  the  jurisdic- 
tion of  the  Court. 

I am  further  of  the  opinion  that,  as  the  proceedings  under  the 
Infants  Act  are  an  alternative  procedure  to  that  atailable  by  way 
of  writ  of  habeas  corpus,  the  jurisdiction  must  be  limited  to  cases 
where  a writ  of  habeas  corpus  would  be  granted.  I think  the  law 
is  well  settled  that  a writ  of  habeas  corpus  will  not  be  granted 
where  the  person  directed  to  be  produced  in  court  is  without  the 
jurisdiction.  See  Barnardo  v.  Ford,  Gossage’s  Case,  [1892  ] A.C. 

326. 

The  logical  result  of  this  analogy  would  be  that  in  applications 
under  the  Infants  Act  it  must  be  established  that  the  infant  is 
within  the  jurisdiction  of  the  Court,  and  this  the  applicant  has 
failed  to  do  in  the  present  case. 
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It  does  appear  that  on  one  occasion,  before  proceedings  were 
launched,  he  attended  at  the  house  where  the  respondent  was  re- 
siding and  asked  to  see  the  infant.  The  respondent  replied  that 
the  infant  was  there  but  that  he  would  never  see  her  again.  This, 
however,  was  some  time  before  the  application  was  launched,  and 
may  have  and  probably  did  result  in  the  respondent  sending  the 
child  out  of  the  jurisdiction.  But,  even  if  the  respondent  has  the 
child  under  her  direction  and  control,  I do  not  think  that  fact 
alone  would  be  sufficient  to  give  this  Court  jurisdiction  where  the 
infant  herself  is  outside  the  jurisdiction. 

Although  the  conduct  of  the  respondent  in  refusing  to  disclose 
■where  the  infant  is  at  present,  and  thus  depriving  the  applicant  of 
his  right  to  visit  her,  is  to  be  deprecated,  yet  I think  the  objec- 
tion taken  by  her  counsel  on  the  motion  is  well-founded,  and  that 
the  application  fails  for  want  of  jurisdiption. 

I consider  it  desirable,  however,  to  state  my  views  on  the  other 
issues  raised. 

The  decree  of  the  California  court  as  to  the  custody  of  the 
infant  is  not  to  be  regarded  as  a final  decree.  In  fact  it  does  not 
purport  to  be  final,  but  on  its  face  states  that  it  is  subject  to  the 
further  order  of  the  court. 

A very  similar  decree  was  considered  b}r  the  Appellate  Division 
in  Re  Gay  (1926),  59  O.L.R.  40.  The  judgment  of  the  Court 
was  delivered  by  Mr.  Justice  Middleton,  and  in  the  course  of  his 
judgment  he  states  (pp.  42  and  43)  that  “the  foreign  guardian 
has  no  absolute  right  as  such  under  the  judgment  of  the  foreign 
court  in  this  country.  A decree  of  a foreign  court  is  entitled  to 
great  weight  in  determining  the  proper  custody  here.” 

Applying  this  decision  to  the  facts  of  the  present  case,  it  must 
follow  that  the  foreign  decree  does  not  give  the  mother  the  absolute 
right  to  the  custody  of  the  child,  but  in  my  opinion  it  confers  upon 
her  a prima  facie  right  to  the  custody,  and  it  devolves  upon  the 
applicant  to  satisfy  the  onus  cast  upon  him,  or  to  displace  the 
prima  facie  right  which  the  foreign  decree  gives  to  the  respondent. 
Upon  the  material  I would  find  that  the  applicant  has  failed  to 
displace  the  mother’s  right  to  the  custody  of  the  child. 

I think  the  fact  that  the  applicant  has  failed  to  contribute  to 
the  support  of  the  infant,  in  pursuance  of  the  decree  of  the  Cali- 
fornia court,  is  a material  fact  to  be  considered  in  deciding  as  to 
the  proper  custody  of  the  child.  I cannot  accept  his  excuse  for 
not  contributing  to  the  support  of  the  child.  His  evidence  in 
that  respect  is  not  at  all  satisfactory.  The  reason  he  gives  is  that 
he  did  not  know  where  the  mother  was  residing,  and  yet  in  another 
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part  of  his  affidavit  he  states  that  he  saw  the  respondent  at  the 
Canadian  National  Exhibition  in  Toronto,  in  August,  1927.  I 
do  not  think  that  his  conduct  in  failing  to  pay  what  was  ordered 
by  the  California  court  can  be  readily  overlooked.  If  the  child 
is  not  being  properly  maintained,  it  is  partly  through  his  default 
in  not  making  these  payments. 

As  already  intimated,  I hold  that  the  objection  taken  by  the 
respondent  to  the  jurisdiction  of  the  Court  is  well-founded  and 
the  matter  might  end  there,  but  on  the  other  issues  I would  also 
find  that  the  applicant  has  failed  to  make  good  his  contentions, 
and  the  application  will  therefore  be  dismissed. 

The  respondent  in  her  affidavit  and  examination  was  not  at  all 
frank  and  was  somewhat  evasive  and  refused  to  say  where  the 
infant  is.  This  action  on  her  part  prevents  the  applicant  from 
verifying  her  statements  as  to  the  present  residence  of  the  infant, 
and  her  conduct  in  that  respect  should  not  be  lightly  overlooked. 
Her  excuse  is  that  she  fears  that  if  she  discloses  the  residence  of 
the  infant  the  applicant  might  abduct  her,  but  I do  not  think  this 
at  all  likely. 

The  motion  will  be  dismissed  without  costs  and  without  preju- 
dice to  any  future  motion  as  to  the?  custody  of  the  infant. 


[WRIGHT,  J.] 

Clarkson  y.  Town  of  Alliston. 

Municipal  Corporations  — - Money  Raised  l)y  Sale  of  Debentures  for 
School  Purposes — Whether  Moneys  of  Town  Corporation — Trustee 
or  Custodian — Provisions  of  Public  and  High  Schools  Acts' — Set-off. 

It  is  the  duty  of  a municipal  council  to  pay  over  to  a school  board, 
or  boards,  from  time  to  time,  upon  request,  moneys  raised  by  the 
sale  of  municipal  debentures  for  the  erection  of  a school  building. 
The  unexpended  balance  of  such  moneys  is  not  the  property  of  the 
municipality  in  its  own  right — at  most  it  is  a trustee  or  custodian  of 
the  moneys  for  the  boards. 

Sections  53  and  57  of  the  Public  Schools  Act,  R.S  0.  1927,  ch.  323,  and 
secs.  41  and  43  of  th*e  High  Schools  Act,  R.S.O.  1927,  ch.  326,  con- 
sidered in  connection  with  the  fact  that  the  constituencies  repre- 
sented by  the  school  boards  were  different  from  the  constituen'cy 
under  the  jurisdiction  of  the  municipal  council. 

Re  West  Nissow'i  Continuation  School  (1912),  25  O.L.R.  550,  applied. 

The  right  of  set-off  being  available  only  between  the  same  parties  and 
in  the  same  right  as  the  claim,  the  defendant  municipal  corporation 
was  not  entitled  to  set  off  against  the  claim  of  the  liquidators  of 
a defunct  bank,  upon  promissory  notes  made  by  the  corporation, 
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the  amount  of  the  unexpended  balance  of  these  school  moneys, 
which,  at  the  time  of  the  suspension  of  the  bank,  were  standing  in 
the  bank  to  the  credit  of  the  building  committee  of  the  public  and 
high  school  boards  of  the  town  of  A. 

An  appeal  by  the  defendants,  the  Corporation  of  the  Town  of 
Alliston,  from  the  judgment  of  G arrow,  Master,  to  whom  the 
action  was  referred  for  trial. 

The  facts  appear  in  the  reasons  for  judgment  of  the  Master,  as 
follows : — 

This  is  an  action  referred  to  me  for  trial  by  order  of  the  late 
Mr.  Justice  Lennox.  The  plaintiffs  are  the  liquidators  of  the 
Home  Bank  of  Canada,  the  defendant  is  the  Corporation  of  the 
Town  of  Alliston,  and  the  action  is  brought  to  recover  an  amount 
admitted  by  the  defendant  to  be  due  in  respect  of  two  promisso^ 
notes  made  by  the  defendant  in  favour  of  the  bank. 

The  only  question  to  be  tried  is  the  validity  of  the  defence 
raised  in  paras.  4,  5,  and  6 of  the  amended  affidavit  of  merits, 
which  are  as  follows 

“4.  On  the  date  of  the  bank’s  suspension  there  was  standing  to 
the  credit  of  W.  F.  Knight,  as  chairman  of  a building  committee  of 
the  Public  and  High  School  Boards  of  the  Town  of  Alliston,  the 
sum  of  $3,880.07.  The  defendant  alleges  that  the  said  Knight 
held  this  money  as  its  agent,  or  in  trust  for  it,  and  that  the  bank 
is  indebted  to  the  defendant  in  the  said  sum  of  $3,880.07  and  ac- 
crued interest  from  the  17th  August,  1923. 

“5.  The  defendant  therefore  claims  the  right  under  sections 
126,  127,  and  128  of  the  Judicature  Act,  R.S.O.  1914,  chapter  56, 
and  other  appropriate  sections,  to  set  off  against  the  claim  of  the 
plaintiffs  the  amount  owing  by  the  bank  to  the  town  corporation 
as  aforesaid. 

“6.  The  defendant  further  alleges  and  the  fact  is,  that  the 
officers  of  the  Home  Bank  stationed  at  Alliston  unlawfully  and 
improperly  debited  with  and  transferred  from  the  account  of  the 
defendant  in  the  Alliston  branch  certain  sums  of  money  amount- 
ing in  all  to  $10,000,  which  amount  should  have  been  standing  to 
the  credit  of  the  defendant  when  the  Home  Bank  suspended  pay- 
ment as  aforesaid,  in  addition  to  the  sum  of  $3,880.07  referred  to 
above,  and  the  defendant  claims  the  right  to  set  off  sufficient  of 
the  said  amount  to  satisfy  the  full  claim  of  the  plaintiffs.” 

As  already  stated,  the  making  of  the  notes  and  the  amount 
claimed  in  respect  of  them  are  admitted.  A further  formal  ad- 
mission was  made  by  counsel  for  the  plaintiffs  and  defendant  to 
the  effect  that  the  defendant  corporation,  being  duly  required  so 
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to  do  by  the  Public  School  Trustees  of  the  Alliston  Union  Section 
and  by  the  High  School  Board  of  the  Town  of  Alliston,  did  pass 
by-laws  numbered  379  and  380,  which  had  first  received  the  assent 
of  the  required  majority  of  the  ratepayers  for  the  raising  by  the 
issue  of  debentures  of  the  corporation  of  the  sums  of  $15,000  and 
$25,000  respectively,  for  additions  and  improvements  to  the  school 
building  in  the  town  of  Alliston  as  a public  and  high  school; 
further,  that  the  said  debentures,  being  sold,  realised  the  sum  of 
$41,830,  which  sum  was  deposited  by  the  defendant  in  its  general 
account  with  the  Home  Bank  at  Alliston. 

The  evidence  establishes— it  is  not  in  dispute — that  $40,000  of 
these  moneys  reached  the  hands  of  a joint  school  building  com- 
mittee, referred  to  in  more  detail  later,  and  it  is  admitted  that  that 
committee  paid  out  for  the  pprposes  for  which  the  money  was 
raised  aH  but  $3,880.07,  which  sum  remained  at  the  credit  of  the 
committee’s  account  with  the  Home  Bank  on  the  17th  August, 
1.923,  the  date  of  suspension  of  the  bank. 

The  manager  of  the  Home  Bank  at  Alliston  from  the  year 
1906  until  the  suspension  of  the  bank  was  one  Frank  Y.  Hurst, 
and  he  was  also  a member  of  one  of  the  school  boards.  When  the 
building  committee  was  appointed  by  resolutions  of  the  Public 
School  and  High  School  Boards  of  the  18th  January,  1922,  he, 
Hurst,  was  appointed  the  treasurer  of  the  committee,  and  he  acted 
as  such  until  the  end  of  that  year.  There  is  nothing  in  the  resolu- 
tions appointing  the  committee  or  the  joint  committees  to  indicate 
what  their  powers  or  duties  were,  but  they  did  in  fact  revise  the 
plans  of  the  proposed  new  school,  obtained  moneys  from  time  to 
time  from  the  municipal  corporation  out  of  the  funds  realised  by 
the  sale  of  the  debentures,  and  expended  the  same  (except  the 
balance  mentioned)  by  paying  the  various  bills  for  work  done  and 
materials  supplied  in  connection  with  the  school;  all  items  so  paid 
being  legitimate  expenditures  in  connection  with  the  work  in 
hand,  although  counsel  for  the  defendant  does  not  admit  the  legal 
right  of  the  committee  as  such  to  make  the  expenditures  in  ques- 
tion. 

As  to  the  method  adopted  of  obtaining  funds  from  time  to 
time  from  the  municipal  corporation,  the  treasurer  (Hurst),  when 
money  was  required,  would  notify  the  treasurer  of  the  corporation, 
Hipweli,  to  that  effect,  and  the  latter  “would  either  send  down  a 
cheque  or  I would  send  up  for  it,”  which,  as  stated,  would  be  placed 
bv  Hurst  to  the  credit  of  the  committee  by  an  entry  in  the  books 
of  the  bank ; the  town’s  account  being  charged  with  the  item. 
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The  original  ledger-sheets  of  this  account  covering  the  period 
in  question  consist  of  several  sheets,  each  of  which  bears  the  name 
of  the  corporation,  as  well  as  that  of  the  mayor  and  treasurer, 
followed  by  the  words  in  red  ink  in  some  instances,  “both  to  sign,” 
or  on  some  of  the  pages,  “mayor  and  treasurer  to  sign.”  There 
were  in  all  14  cheques  produced;  and,  while  all  of  them  bear  the 
signature  of  the  treasurer,  none  of  them  is  signed  *by  the  mayor. 
Some  are  made  payable  to  the  order  of  “F.  Y.  Hurst,  School 
Building  Committee,”  and  some  simply  to  “School  Building  Com- 
mittee.” These  cheques  cover  the  period  from  April,  1922,  to 
January,  1923,  the  final  payment  of  $13,000  being  made  by  a 
cheque  dated  on  the  8th  of  that  month. 

Hurst,  who  was  called  as  a witness  by  the  defendant,  said  that 
he  did  not  know  of  any  authority  the  committee  had  to  obtain  pay- 
ment of  these  moneys  and  disburse  them,  and  it  is  true  that  there 
appear  to  have  been  more  formal  demands  made  for  them  upon 
the  municipal  corporation  than  as  already  indicated.  Hurst  also 
says  that  he  did  not  know  that  the  cheques  had  not  been  signed 
by  the  mayor,  and  that,  if  he  had  known,  he  would  have  seen  that 
the  signature  was  obtained.  I find  it  difficult  to  understand  how 
he  can  have  failed  to  note  the  omission,  but  whether  he  in  fact 
knew  of  it  or  not  appears  to  me  to  be  immaterial. 

The  cheques  drawn  upon  the  building  committee’s  account  were 
signed  by  the  chairman  and  treasurer  of  that  committee,  and  the 
committee’s  account  of  its  disbursements  was  audited  by  the  town 
auditors  in  1922,  when  all  vouchers  were  produced,  and  was  found 
correct.  This  was  done  in  pursuance  of  a request  from  the  cor- 
poration for  a statement  of  the  account  of  the  committee’s  deal- 
ings with  the  funds.  It  also  appears  that  Hurst,  as  manager  of 
the  bank,  obtained  each  month  from  the  treasurer  of  the  muni- 
cipality the  usual  verification  of  the  town’s  account,  and  four  of 
these  verifications  are  produced. 

Robert  J.  Grallaugher,  secretary-treasurer  of  the  Public  School 
and  High  School  Boards,  states  that  he  knew  of  no  requisition 
made  by  the  boards  for  the  payment  over  of  the  money,  and  that 
the  building  committee  never  at  any  time  obtained  authority  from 
the  boards  to  receive  the  money  from  the  municipality,  but  he  did 
know,  as  I have  no  doubt  every  one  else  connected  with  the  matter 
must  have  known,  that  the  money  was  being  paid  over  to  the  com- 
mittee and  that  the  latter  were  disbursing  it.  It  further  appears 
that  on  the  5th  February,  1923,  a resolution  of  the  council  was 
passed  directing  the  clerk  to  request  the  school  boards  to  provide 
the  town  auditors  with  a statement  (as  already  mentioned)  of  all 
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moneys  expended,  with  vouchers,  etc.,  and  that,  apparently  in 
response  to  this  request,  the  High  School  Board  by  a minute  of 
the  11th  February,  1923,  called  for  a report  from  the  committee 
with  a financial  statement,  and  requested  that  when  prepared  it 
be  handed  to  the  town  auditors,  which  was  done. 

J.  E.  Addis,  clerk  of  the  municipality,  produced  the  minute- 
book  shewing  the  resolution  already  referred  to,  and  other  resolu- 
tions, such  as  those  of  the  15th  December,  1922,  and  the  15th 
December,  1923,  to  the  effect  that  the  treasurer’s  report  for  each 
of  those  years  be  received  as  read.  The  financial  statements  for 
each  of  these  years  are  produced,  and  all  of  the  payments  indicated 
by  the  cheques  already  referred  to  are  set  out  in  one  or  other  of 
these  statements;  most  of  the  entries  reading  “School  Building 
Committee,”  followed  by  the  amount  of  the  particular  payment 
dealt  with.  The  statement  for  the  year  1922  also  shews  as  a 
receipt  the  proceeds  of  the  sale  of  the  debentures. 

Addis,  the  clerk,  swears  that  no  question  was  ever  raised  at  any 
council-meeting  as  to  the  propriety  of  any  of  these  payments.  As 
already  stated,  the  final  payment  was  made  in  January,  1923,  with 
a cheque  for  $13,000,  and  the  mayor  in  his  inaugural  address  an- 
nounced this  fact  as  something  recently  done. 

J.  R.  Hipwell,  treasurer  of  the  municipality  for  many  years, 
also  gave  evidence.  He  speaks  of  his  accounts  having  been  audit- 
ed in  the  usual  manner,  vouchers  examined  and  apparently  ac- 
cepted as  satisfactory.  He  does  not,  I think,  explain  how  it  was 
that  the  cheques  did  not  carry  the  signature  of  the  mayor,  but  he 
says  he  was  told  by  the  latter  that  they  were  to  be  issued  in  favour 
of  the  building  committee. 

I do  not  think  it  was  formally  admitted,  but  I understand  that 
there  is  no  question  about  the  fact  that  the  contract  for  the  rebuild- 
ing of  the  school  was  duly  completed  and  fully  paid  for,  leaving 
the  balance  unexpended  to  the  credit  of  the  committee,  amounting, 
as  stated  before,  to  the  sum  of  $3,880.07.  I do  not  recall  that  the 
evidence  indicated  the  exact  date  of  the  completion  of  the  con- 
tract, whether  before  or  after  suspension  of  the  bank,  although  it 
is  clear,  as  already  stated,  that  this  was  the  balance  on  hand  at  that 
date. 

The  foregoing  is,  I believe,  a fair  statement  of  the  essential 
facts  in  connection  with  the  dispute.  Counsel  for  the  defendant, 
upon  whom,  of  course,  the  onus  rests,  based  his  argument  on  three 
propositions:  1.  That  the  bank  had  no  right  to  debit  the  defen- 
dant’s account  with  any  *of  the  cheques  in  question.  2.  That  the 
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building  committee  was  never  authorised  to  receive  the  money,  and 
until  payment  by  the  municipal  corporation  to  the  school  boards 
the  money  remained  the  property  of  the  municipality.  3.  That 
the  committee  was  and  is  in  fact  and  in  law  a trustee  for  the 
municipality  for  the  balance  of  the  moneys  on  hand. 

It  may  be  conceded  at  once  that  there  were  irregularities  both 
in  the  form  of  the  cheques,  in  the  lack  of  express  authority  to  the 
committee  to  receive  and  disburse  the  money,  and  in  the  informal 
manner — even  if  it  had  authority — in  which  the  committee  or 
Hurst,  its  treasurer,  obtained  the  funds  from  the  town  treasurer; 
and,  if  the  money  had  been  misappropriated  or  dishonestly  or 
negligently  dealt  with,  it  might  be  a serious  question  upon  whom 
the  loss  should  fall.  But  there  is  not  the  faintest  suggestion  of 
any  thing  of  the  kind;  the  moneys  were  honestly  and  properly  ex- 
pended, and  the  ratepayers  have  got  what  they  were  entitled  to — a 
new  or  renovated  school — and  at  considerably  less  than  it  was  ex- 
pected to  cost,  and  it  would  be  impossible  for  the  school  boards  to 
contend  that  they  had  never  received  the  money  from  the  muni- 
cipality, when  they  in  fact  have  the  completed  school  building  for 
which  that  money  was  provided  and  which  it  actually  paid  for. 

That  being  so,  I do  not  think  the  defendant  corporation  is  en- 
titled now  to  object  to  these  informalities,  particularly  in  view  of 
the  evidence  of  waiver  and  ratification  contained  in  the  fact  of 
the  monthly  verification  of  the  account  by  the  treasurer  and  of 
the  auditing  of  his  accounts  and  that  of  the  building  committee 
by  the  town’s  auditors.  I might  also  point  out,  as  to  the  lack  of 
the  mayor’s  signature  to  the  cheques,  that  no  by-law  was  passed  or 
produced  to  the  effect  that  his  signature  was  required,  and  that 
in  the  absence  of  such  a by-law  sec.  232  of  the  Municipal  Act, 
R.S.O.  1927,  ch.  233,  which  provides  that  the  funds  of  the  muni- 
cipality shall  be  disbursed  by  the  treasurer,  would  seem  to  be 
sufficient  authority  for  what  was  done.  For  all  that  appears  to 
the  contrary,  the  stipulation  “both  to  sign”  may  have  been  a con- 
dition imposed  by  the  bank  for  its  own  protection,  non-compliance 
with  which  would  not  necessarily  entitle  the  corporation  to  com- 
plain. 

My  conclusion,  therefore,  in  so  far  as  the  actual  moneys  ex- 
pended by  the  committee  is  concerned,  is  that,  no  matter  how 
defective  in  detail  were  the  steps  by  which  this  was  accomplished, 
the  result  is  the  same  as  if  the  most  meticulous  care  had  been 
taken,  the  obligation  of  the  corporation  in  respect  of  these  moneys 
to  the  school  boards  has  been  completely  satisfied,  and  the  defence 
to  this  extent  fails. 
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I might  refer,  in  connection  with  this  aspect  of  the  case,  to 
Campbell  y.  Imperial  Banlc  of  Canada  (192-1),  55  O.L.R.  318,  at 
the  foot  of  p.  326. 


This  leaves  for  consideration  the  question  as  to  whether  or  not, 
the  school  building  having  been  completed,  the  unexpended  moneys 
in  the  hands  of  the  committee  should  be  treated  as  belonging  to 
the  defendant  corporation  with  a consequent  right  of  set-off  against 
the  claim  of  the  plaintiffs. 


1928. 


Clarkson 

v. 

Town  op 
Atxiston. 


One  need  not  cite  authorities  to  establish  the  proposition  that 
the  municipal  corporation  and  the  school  boards  are  distinct  and 
separate  corporate  bodies,  each  within  its  own  field  supreme.  The 
earlier  cases  are  all  collected  in  Re  Toronto  Public  School  Board 
and  City  of  Toronto  (1901-2),  2 O.L.R.  727,  4 O.L.R.  468;  see  also 
Re  West  Nissouri  Continuation  School  (1912),  25  O.L.R.  550. 
And,  in  my  view,  moneys  realised  by  a municipal  corporation  by  the 
sale  of  debentures  for  the  purpose  of  building  a new  or  improving 
an  old  school  belong  to  the  school  board  as  much  as  do  the  annual 
rates  collected  by  the  municipality,  and  when  they  are  paid  over  to 
the  school  board  it  is  not  a payment  of  moneys  of  the  municipal 
corporation,  but  a transfer  to  the  board  of  funds  which  are  already 
its  own ; that  is  to  say,  its  own  in  the  sense  that  the  school  board  is 
the  corporate  body  authorised  by  law  to  receive  and  disburse  school 
moneys  for  school  purposes.  And,  similarly,  I would  hold  that 
even  if  the  municipal  corporation  were  entitled  to  be  repaid  the 
unexpended  balance  (and  the  question  cannot  be  determined  here, 
the  boards  not  being  parties  to  the  action),  it  would  still  hold  the 
moneys  as  trustee  for  the  boards  and  not  as  its  own.  The  particu- 
lar school  in  question  is  one  used  apparently  both  as  a public  and 
as  a high  school,  and  under  (it  is  to  be  presumed)  the  joint  control 
of  both  boards.  Part  of  the  total  of  $40,000  ($15,000)  was  raised 
at  the  request  of  the  public  school  board,  and  the  annual  amount 
required  for  the  repayment  is  to  be  collected  by  a special  rate  on 
property  taxable  for  public ' '.school  purposes.  The  remaining 
$25,000  was  raised  upon  the  request  of  the  high  school  board  to 
the  Corporations  of  the  Town  of  Alliston  and  the  Townships  of 
Essa,  Tecumseth,  and  Tossorontio  (comprising,  I assume,  the  high 
school  district),  and  is  to  be  repaid  by  annual  rates  levied  prim- 
arily upon  the  property  of  the  ratepayers  of  Alliston,  with  the 
right  of  contribution,  however,  from  the  three  townships  named 
of  their  proportionate  share  as  fixed  by  the  by-law : see  the  High 
Schools  Act,  R.S.O.  1914,  ch.  268,  sec.  38  (4)  and  (8),  now 
R.S.O.  1927,  ch.  326,  sec.  41  (4)  and  (8).  So  that  the  rate- 
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payers  who  should  get  the  benefit  of  the  unexpected  surplus  are 
not  (or  at  least  not  exclusively)  the  general  ratepayers  of  the 
Town  of  Alliston,  but  all  those  (as  to  the  $15,000)  who  are 
liable  for  public  school  rates,  and  (as  to  the  $25,000)  all  those 
who  constitute  the  ratepayers  of  the  high  school  district.  The 
balance  in  question,  therefore,  is,  in  my  opinion,  in  no  sense  a 
credit  belonging  to  the  municipality  and  temporarily  standing  in 
the  name  of  some  one  occupying  the  position  of  trustee  or  agent 
for  the  municipal  corporation. 

Reliance  was  placed  by  counsel  for  the  defendant  to  some  extent 
at  least  upon  Nottawasaga  Public  School  Trustees  v.  Township 
of  Nottawasaga  (1888),  15  A.R.  310.  I do  not  see  that  that 
authority  helps  the  defendant,  but  rather  the  contrary,  since  it 
was  held  there  that  a surplus  collected  over  and  above  the  exact 
requirements  of  the  school  board  must  be  paid  over  to  the  board 
as  having  been  raised  for  school  purposes,  and  could  not  be  re- 
tained by  the  municipality  to  meet  any  sum  which  might  be 
demanded  by  the  school  board  in  a future  year.  The  same  case 
would  seem  to  be  authority  against  the  contention  that  there  is 
any  right  on  the  part  of  the  municipality  to  have  the  balance  in 
its  hands  even  for  the  purpose  of  applying  such  balance  as  trustee 
for  the  school  boards.  I refer  also  to  McFar\ane  v.  Fitzgerald 
(1913),  4 O.W.N.  869,  at  p.  871,  “The  school  board  has  the  right 
....  to  arrange  and  liquidate  its  own  debts.” 

I do  not  dispute  the  fact  that,  had  this  balance  been  at  the 
credit  of  the  town’s  general  account  at  the  time  of  suspension 
of  the  bank,  the  liquidators  could  not  have  objected  to  a set-off 
being  allowed  in  respect  of  it;  but  the  credit  has  been  transferred 
to  the  committee,  the  creature  of  the  joint  boards,  under  circum- 
stances which,  in  my  opinion,  make  it  impossible  for  the  munici- 
pality to  repudiate  what  has  been  done. 

A set-off  is  available  only  between  the  same  parties  and  in 
the  same  right  as  the  claim:  Halsbury’s  Laws  of  England,  vol. 

25,  p.  493;  and  the  position  which  the  defendant  must  assume  in 
order  to  succeed  on  this  point  is  that  of  establishing  that  the 
unexpended  balance  standing  to  the  credit  of  the  committee’s 
account  is  in  fact  and  in  law  the  money  of  the  municipality,  and 
that  the  debt  which  the  bank  owes  to  the  school  boards  or  to  the 
joint  committee  or  to  its  chairman,  Kuiight,  in  respect  of  the 
deposit  standing  to  the  credit  of  that  account,  is  in  fact  and  in 
law  a debt  owing  to  the  municipal  corporation  or  should  on  equi- 
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table  principles  be  treated  as  such.  That  position  has  not  been  and 
in  my  opinion  cannot  be  established. 

I hold,  therefore^  that  the  defence  fails  on  all  grounds,  and 
that  the  defendant  is  not  entitled  to  a set-off,  and  there  should 
be  judgment  for  the  plaintiffs  for  the  amount  claimed  with  interest. 

Upon  the  question  of  costs  it  was  suggested  that,  even  if  the 
plaintiffs  succeeded,  they  should  not  get  costs  in  view  of  what  was 
said  to  be  the  carelessness  of  the  bank-manager.  I do  not  know 
that  he  was,  after  all,  any  more  careless  than  the  town  officials, 
and,  in  any  case,  the  present  plaintiffs  are  the  liquidators  of  the 
bank,  who  are  not  responsible.  I think  the  costs  should  follow 
the  event. 

I stated  in  an  earlier  paragraph  that  none  of  the  40  cheques 
was  signed  by  the  mayor.  This  is  not  correct.  The  cheques 
comprised  in  exhibit  5 were  not  signed  by  him,  but  those  making 
up  exhibit  2 were,  as  was  also  the  first  cheque  for  $13,000,  exhibit 
9;  the  signature  of  the  mayor  being  written  across  the  face  of 
the  cheques. 

I make  this  additional  note  for  the  sake  of  accuracy.  It  does 
not  affect  the  conclusion  which  I have  reached,  being  entirely  in 
favour  of  the  plaintiffs. 

February  27.  The  appeal  from  the  Master’s  judgment  was 
heard  by  Weight,  J.,  in  the  Weekly  Court,  Toronto. 

W.  A.  Boys,  K.C.,  and  R.  McLean,  for  the  defendant. 

R.  C.  H.  Cassels,  K.C.,  for  the  plaintiffs. 

March  8.  Wmght,  J.  : — This  is  an  appeal  from  the  judg- 
ment of  the  Master  of  this  Court,  to  whom  the  action  was  referred 
for  trial  by  order  of  the  late  Mr.  Justice  Lennox. 

The  facts  are  so  fully  and  clearly  set  forth  in  the  judgment 
of  the  Master  that  I do  not  think  it  necessary  or  desirable  to 
recite  them  here.  A careful  consideration  of  the  evidence  and  the 
arguments  advanced  has  convinced  me  that  the  result  arrived 
at  by  the  learned  Master  is  correct. 

Mr.  Boys,  in  the  course  of  his  very  able  argument  for  the 
defendant,  the  appellant,  based  his  argument  largely  on  the  ground 
that  the  moneys  deposited  by  the  Corporation  of  the  Town  of 
Alliston  in  the  Home  Bank  were  the  moneys  of  the  corporation 
and  not  the  moneys  of  the  school  boards.  He  limited  his  argu- 
ment to  the  balance  of  $3,380.07,  which  was  the  unexpended  balance 
of  the  proceeds  of  the  debentures  issued  by  the  town  corporation  at 
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the  instance  of  the  Alliston  Public  School  Board  and  the  Alliston 
High  School  Board.  He  contended  that  these  moneys  could  not 
oe  used  for  any  other  purpose  save  for  retiring  the  debentures, 
which  were  a liability  of  the  town.  This  argument,  though  plau- 
sible, is  not  in  my  opinion  sound. 

The  procedure  to  be  followed  by  school  boards  and  municipal 
councils  will  be  found  in  the  Public  Schools  Act,  R.S.O.  1927, 
ch.  323,  sec.  53,  so  far  as  relates  to  the  moneys  required  by  the 
public  school  board,  while  the  provisions  respecting  high  schools 
will  be  found  in  the  High  Schools  Act,  R.S.O.  1927,  ch.  326, 
sec.  41.  I refer  to  these  Acts  as  they  are  in  effect,  so  far  as  this 
action  is  concerned,  the  same  as  the  Acts  in  force  at  the  time 
the  matters  in  issue  arose. 

I think  the  only  reasonable  construction  that  can  be  placed 
upon  the  Public  Schools  Act  is  that  it  is  the  duty  of  the  municipal 
council  not  only  to  raise  the  money  required  for  the  building  of 
the  school,  but  also  to  pay  it  over  to  the  public  school  board. 

Section  57  of  the  present  Public  Schools  Act  is  in  practically 
the  same  terminology  as  sec.  46  of  the  Public  Schools  Act  of 
1920,  and  this  declares  it  to  be  the  duty  of  the  municipal  council 
to  pay  over  the  moneys  to  the  school  board  from  time  to  time 
as  may  be  required  by  the  board. 

A similar  provision  with  regard  to  high  schools  is  found  in 
sec.  43  of  the  High  Schools  Act,  with  the  added  difference  that 
the  municipal  council  is  required  to  pay  to  the  treasurer  of  the 
board  all  moneys  required  for  permanent  improvements  before 
the  31st  day  of  December  of  the  year  in  which  the  application 
was  made  by  the  board  for  such  money. 

When  these  provisions  are  considered  in  connection  with  the 
fact  that  the  constituencies  represented  by  the  public  school  board 
and  by  the  high  school  board  are  different  and  distinct  from  the 
constituency  under  the  jurisdiction  of  the  municipal  council,  it 
must  lead  to  the  inevitable  conclusion  that  the  moneys  do  not 
belong  in  any  sense,  except  as  custodian,  to  the  municipal  council. 

In  the  present  instance  only  the  public  school  supporters  in 
the  town  of  Alliston  can  be  required  to  pay  the  tax  rate  imposed 
to  pay  off  the  debentures  issued  for  public  school  purposes.  In 
the  case  of  the  high  school  board  it  represents  not  only  the  rate- 
payers in  the  town  of  Alliston  but  also  the  ratepayers  in  the  three 
adjoining  townships  of  Essa,  Tecumseth,  and  Tossorontio,  and  as 
against  the  ratepayers  in  these  townships  I think  it  could  not  be 
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contended  that  the  Corporation  of  the  Town  of  Alliston  owned 
the  moneys. 

That  these  moneys  were  held  by  the  town  in  trust  for  the 
school  boards  is.,  I think,  the  logical  result  of  the  decisions  in  the 
cases  in  our  own  courts  to  the  effect  that  it  is  not  necessary 
for  the  school  board  to  bring  an  action  to  recover  these  moneys, 
.but  that  a mandamus  may  be  granted  against  the  municipal 
council  requiring  it  to  pay  over  the  money  to  the  school  board. 
The  latest  and  leading  authority  on  this  point  is  Re  West  Nis- 
souri  Continuation  School,  25  O.L.R.  550. 

The  West  Nissouri  case  shews  that  the  money  is  not  treated 
as  a debt  owing  by  the  municipal  council  to  the  school  board,  but 
that  it  is>  at  the  very  most  money  held  in  trust  by  the  council  for 
the  school  board. 


Wright,  J. 


1928. 

Clarkson 


v. 

Town  of 
Alliston. 


The  conclusion  I have  reached  is  that  the  moneys  in  question, 
even  if  not  properly  paid  by  the  bank  to  the  school  board,  were 
not  the  property  of  the  Town  of  Alliston. 

Counsel  for  the  town  did  not  seriously  attack  the  holding  of 
the  learned  Master  that  the  right  of  set-off  is  available  only 
between  the  same  parties  and  in  the  same  right  as  the  claim. 

It  occurs  to  me  that  this  view  is  strengthened  by  the  fact 
that  the  bank  would  have  no  legal  defence  to  a claim  which 
the  school  boards  might  make  against  it  for  the  balance  standing 
to  the  credit  of  the  building  committee.  I do  not  think  it 
could  be  successfully  disputed  that  the  school  boards  might,  by 
resolution  or  otherwise,  ratify  the  payments  by  the  bank  to  the 
building  committee,  if  they  have  not  done  so  already  by  their 
conduct,  and  then  claim  the  moneys  from  the  bank. 

The  moneys  could  not  be  the  property  of  the  school  board 
and  the  town  both  at  the  same  time,  and  I think  the  true  situa- 
tion is  in  this  case  that  the  town  held  the  money  as  custodian 
or  trustee  for  the  school  boards,  and  as  such  could  not  set  off 
these  moneys  against  a debt  owing  by  it  in  its  own  right. 

The  learned  Master  has  discussed  the  facts  and  law  very 
exhaustively,  and  I do  not  think  it  will  be  helpful  to  add  to  that 
discussion  further  than  I have  already  done. 

The  appeal  will  be  dismissed,  but  without  costs. 
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[Weight,  J.] 


M.  J.  (EBeien  Ltd.  v.  Seaman  Kent  Co.  Ltd. 

Arbitration  and  Award — Agreement — Provision  in  Case  of  Disputes 

— Motion  to  Stay  Proceedings  in  Action — Discretion — Mixed 

Questions  of  Fact  and  Law — Arbitration  Act,  R.S.O.  1927,  ch. 

97,  sec.  7. 

An  agreement  for  the  supply  of  electric  energy  by  the  plaintiff  com- 
pany to  the  defendant  company  provided  that  the  adjustment  of  all 
disputes  should  be  submitted  to  three  arbitrators.  Disputes  having 
arisen,  there  was  an  arbitration  and  an  award.  Further  disputes 
subsequently  arising,  this  action  was  brought  to  recover  a sum  of 
money  alleged  to  be  due  und*er  the  agreement;  and  the  defendant 
company  moved,  under  sec.  7 of  the  Arbitration  Act,  R.S.O.  1927, 
ch.  97,  to  stay  proceedings:  — 

Held,  that,  as  the  questions  which  had  to  be  determined  were  mixed 
questions  of  law  and  fact,  the  discretion  of  the  Court  should  be 
exercised  by  refusing  the  motion  and  allowing  the  action  to  proceed. 
Metropolitan  Tunnel  and  Public  Works  Ltd.  v.  London  Electric  Rail- 
way Co.,  [1926]  Ch.  371,  followed. 

An  application  by  the  defendant  company,  under  sec.  7 of  the 
Arbitration  Act,  for  an  order  staying  proceedings  in  this  action, 
on  the  ground  that  the  agreement  between  the  parties,  dated  the 
4th  February,  1925,  provides  that  the  adjustment  of  all  disputes 
shall  be  submitted  to  three  arbitrators. 

February  27.  The  application  was  heard  by  Weight,  J.,  in 
the  Weekly  Court,  Toronto. 

G.  H.  Kilmer , K.C.,  for  the  defendant  company. 

R.  H.  Parmenter,  K.C.,  for  the-  plaintiff  company. 

March  8.  Weight,  J. : — The  agreement  provided  for  the 
supply  of  electric  energy  by  the  plaintiff  company  to  the  defendant 
company.  It  also  contained  the  usual  clause  as  to  reference  of 
disputes  to  arbitration. 

Disputes  arose  between  the  parties  in  respect  of  two  matters. 
The  first  was  as  to  the  rate  which  should  be  charged.  This  de- 
pended on  whether  or  not  the  defendant  added  a third  flooring 
unit  or  a fourth  flooring  unit  to  its  plant.  Another  dispute 
hinged  upon  the  point  whether  the  defendant  was  entitled  to  be 
charged  only  what  is  known  as  a “standby”  rate  of  $1  per  h.p. 
instead  of  $2.08  1/3  as  provided  in  the  agreement. 

These  disputes  were  submitted  to  three  arbitrators,  who  made 
their  award  on  the  22nd  December,  1927.  Immediately  after 
the  award  was  published,  further  disputes  arose  between  the 
parties,  and  this  action  was  brought  to  recover  the  sum  of 


LXII.] 


ONTARIO  LAW  REPORTS. 


161 


$15,482.43  and  interest,  which  amount  the  plaintiff  alleged  was 
due  under  the  agreement. 

The  defendant  had  up  to  a certain  date  paid  for  the  electric 
energy  on  a higher  basis  than  that  allowed  by  the  arbitrators, 
and  it  now  contends  that  it  is  entitled  to  be  credited  with  the 
over-payment.  This  will  involve  the  determination  of  whether  it 
was  paid  under  a mistake  of  fact  or  otherwise. 

The  defendant  also  contends  that  since  the  award  was  publish- 
ed circumstances  have  so  changed  as  to  entitle  it  to  a reduction 
in  the  price,  and  that  it  is  entitled  to  another  reference  to  deter- 
mine whether  or  not  there  has  been  a material  change  since  the 
award  was  made. 

The  plaintifFs  counsel  relied  on  the  decisions  in  Bristol  Cor- 
poration v.  John  Aird  & Co.,  [1913]  A.C.  241,  and  Metropolitan 
Tunnel  and  Public  Works  Ltd.  v.  London  Electric  Railway  Co., 
[1926]  Ch.  371. 

The  last-mentioned  case  is  authority  for  the  proposition  that 
in  respect  of  all  disputes  falling  within  the  scope  of  the  agree- 
ment the  onus  is  upon  the  plaintiff  who  brings  an  action  at  law 
against  the  defendant  to  shew  that  the  dispute  is  one  which  ought 
not  to  be  referred  to  arbitration,  so  that  the  plaintiff  has  to  dis- 
charge that  onus  in  the  present  case. 

A careful  perusal  of  the  last-cited  case  will  shew  that  the 
decision  was  largely  based  upon  the  fact  that  the  agreement  dealt 
with  matters  of  a technical  nature  and  provided  for  a reference 
to  an  engineer  who  was  skilled  in  such  matters.  See  particularly 
the  judgment  of  Lord  Hanworth,  M.  R.,  at  p.  386. 

It  would  appear  from  the  judgment  cited  that  if  the  question 
to  be  decided  is  one  of  law,  or  relating  to  the  construction  of  the 
agreement,  or  one  of  mixed  law  and  fact,  the  Court  will  allow  the 
action  to  proceed.  As  pointed  out  in  these  cases,  if  it  is  probable 
that  questions  of  law  will  arise  which  ultimately  will  come  before 
the  Court  for  decision,  an  action  will  be  allowed  to  proceed. 

As  already  stated,  one  of  the  main  points  to  be  decided  in 
this  case  is  as  to  the  right  of  the  defendant  to  be  credited  with  the 
payments  which  it  has  already  made,  on  a different  basis  from 
that  found  by  the  arbitrators  to  be  a proper  basis,  and  there  is  also 
a question  as  to  the  liability  for  interest,  both  of  which  are  at 
least  mixed  questions  of  law  and  fact. 

Having  in  view  all  these  circumstances,  I think  my  dis- 
cretion ought  to  be  exercised  by  refusing  the  motion  and  allow- 
ing the  action  to  proceed  in  the  ordinary  way. 

The  motion  will  therefore  be  dismissed — costs  in  the  cause. 


Wright,  J. 
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Leather  v.  Doolittle  Co.  Ltd. 


Nuisance — Abatement  or  Removal — Report  of  Chief  Officer  of  Health 
on  Behalf  of  Provincial  Board,  of  Health — Limited  Powers  of 
Officer — Public  Health  Act,  R.S.O.  191 If,  ch.  218,  sec.  4 (3) — Pro- 
ceeding in  Court  to  Enforce  Report — Order  of  Judge — Finality 
of  Report  when  Made  by  Board — Public  Health  Act,  1927,  17  Geo. 
V.  ch.  73 — Department  of  Health — Investigation  and  Report  Sub- 
sequent to  Order  of  Judge — Appeal  from  Order — Costs. 


By  a report  made  on  the  2nd  July,  1925,  pursuant  to  sec.  81  of  the 
Public  Health  Act,  RjS.O.  1914,  ch.  218,  the  Provincial  Board  of 
Health  found  that  the  operations  carried  on  by  the  defendants  in 
their  industrial  works  constituted  a nuisance  dangerous  to  health, 
and  recommended  that  the  defendants  should  remove  their  site  of 
operations  to  some  other  place.  The  plaintiffs,  whose  dwellings 
were  in  the  neighbourhood  of  the  defendants’  works,  applied  for 
an  order,  under  sec.  81  (2)  of  the  Act,  for  the  removal  or  abatement 
of  the  nuisance,  and,  after  a hearing  of  the  motion,  upon  viva  voce 
evidence,  Grant,  J.,  on  the  24th  June,  1927,  made  an  order  for  the 
removal  or  abatement  of  the  nuisance  and  restraining  the  defend- 
ants from  carrying  on  their  operations  until  the  nuisance  had  been 
abated  to  the  satisfaction  of  the  Provincial  Board.  The  defendants 
appealed  from  that  order. 

The  proceedings  had  all  been  taken  under  the  Act  as  found  in  R.S.O. 
1914,  ch.  218;  but  on  the  5th  April,  1927,  the  Public  Health  Act, 
1927,  17  Geo.  V.  ch.  73,  was  passed,  by  which  the  Provincial  Board 
of  Health  is  replaced  by  the  Department  of  Health.  On  the  29th 
September,  1927,  the  Department  of  Health,  having  investigated 
the  operations  of  the  defendants,  made  a report  finding  that  no 
nuisance  existed. 

The  Court  before  which  the  appeal  came  regarded  the  new  report 
as  the  result  of  an  independent  inquiry,  initiated  in  September, 
1927,  for  the  purpose  of  ascertaining  whether  any  nuisance  that 
existed  at  the  earlier  date  had  ceased  to  exist;  and  held,  that  the 
order  of  Grant,  J.,  had  ceased  to  have  any  operative  effect.  It  was 
necessary,  however,  to  determine  whether  that  order  was  right  when 
made,  in  order  to  dispose  of  the  question  of  costs. 

And  it  was  held,  following  Re  Waterloo  Local  Board  of  Health,  Camp- 
bell's Case  (1918),  44  O.L.R.  338,  that  the  determination  by  the 
Provincial  Board  of  the  question  whether  a nuisance  within  the  terms 
of  the  Act  exists  is  final  and  conclusive;  and  there  is  no  jurisdiction 
in  the  Court,  upon  a motion  to  enforce  the  recommendation  of  the 
Board,  to  enter  upon  an  inquiry  as  to  the  existence  of  a nuisance. 

Held,  also,  that  sec.  4(3)  of  the  Act,  as  found  in  R.S.O.  1914,  ch.  218, 
providing  that  the  Chief  Officer  of  Health  shall,  in  the  intervals 
between  the  meetings  of  the  Board,  perform  such  duties  and  have 
such  powers  as  are  imposed  upon  or  by  the  Act  vested  in  the  Board, 
does  not  confer  upon  him  power  to  exercise  the  quasi-judicial  func- 
tions of  the  Board — the  powers  and  duties  referred  to  are  the-  exec- 
utive and  ministerial  powers  and  duties  of  the  Board;  and,  as  it 
was  the  Chief  Officer  of  Health  who  dealt  with  the  complaint  in 
this  case,  and  as  the  report  which  was  made  was  his  report,  al- 
though called  the  report  of  the  Provincial  Board,  there  never  was 


lxii.]  ONTARIO  LAW  REPORTS. 

in  fact  a report  of  this  Board;  and  the  plaintiffs  should  pay  the 

defendants’  costs  of  the  appeal  and  of  the  proceedings  in  the  Court 

below. 

By  an  order  of  Kelly,  J.,  made,  on  the  10th  November,  1926, 
npon  a motion  by  the  plaintiffs  for  an  order  under  the  provisions 
of  the  Public  Health  Act,  R.S.O.  1914,  ch.  218,  sec.  81(2),  for 
the  removal  or  abatement  of  an  alleged  nuisance,  the  motion  was 
referred  for  final  disposition  to  the  Judge  presiding  at  the  Hamil- 
ton non- jury  sittings,  and  it  was  ordered  that  each  party  should  be 
at  liberty  to  adduce  evidence  viva  voce. 

June  8,  9,  and  10,  1927.  The  examination  of  witnesses  and 
hearing  took  place  before  Grant,  J.,  in  accordance  with  the  order. 

John  M.  Godfrey , K.C.,  for  the  plaintiffs. 

A.  W.  Anglin , K.C.,  for  the  defendants. 

June  24,  1927.  Grant,  J. : — The  proceeding  which  culminat- 
ed in  trial  at  Hamilton  purports  to  be  based  upon  the  provisions 
of  the  Public  Health  Act,  R.S.O.  1914,  ch.  218.  By  sec.  81, 
subsec.  1,  of  that  statute  it  is  provided  that  if,  on  investigation, 
the  Local  Board  of  Health  finds  a nuisance  to  exist,  and,  hav- 
ing required  the  abatement  thereof,  default  is  made  therein  and 
the  case  appears  to  the  Local  Board  to  involve  the  expenditure  or 
loss  of  a considerable  sum  of  money,  or  serious  interference  with 
any  trade  or  industry,  or  other  considerations  of  difficulty,  the 
Provincial  Board,  at  the  request  of  the  Local  Board,  may  investi- 
gate and  report  upon  the  case. 

Subsection  2 provides  that  if  the  report  of  the  Provincial  Board 
recommends  the  removal  or  abatement  of  the  nuisance,  the  Local 
Board  or  a ratepayer  may  apply  to  a Judge  of  the  Supreme  Court 
for  an  order  for  the  removal  or  abatement  of  the  nuisance,  and 
to  restrain  the  proprietor  of  the  industry  from  carrying  on  the 
same  until  the  nuisance  has  been  abated  to  the  satisfaction  of  the 
Provincial  Board;  and  the  Judge  may  make  such  order  upon  the 
report  of  the  Provincial  Board  or  upon  such  further  evidence 
as  he  may  deem  meet.  By  subsec.  3,  the  Judges*  Orders  Enforce- 
ment Act  is  made  to  apply  to  the  Judge’s  order  under  the  section. 

The  plaintiffs,  in  effect,  allege  that  there  was  an  investigation 
by  the  Local  Board  (see  minutes  of  meeting,  exhibit  1),  as  a 
result  of  which  notice  was  given  to  the  defendants  on  the  10th 
December,  1924  (exhibit  2),  informing  the  defendants  that  a 
nuisance  had  been  found  to  exist  and  requiring  the  defendants 
“to  remove  or  abate  such  nuisance  within  four  weeks  after  the 
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Grant,  J.  service  of  this  notice.”  It  further  informs  the  defendants  that 
192*7.  “this  notice  is  given  pursuant  to  section  81  of  the  Public  Health 
Act  by  order  of  the  Local  Board  of  Health  of  the  City  of  Hamil- 

I-iE  \THER  **  " 

v.  ' ton,”  and  it  is  signed  “James  Roberts,  Medical  Officer  of  Health.” 

Doolittle  bears  a foot-note  to  the  effect  that  it  was  served  on  the  12th 

Co.  Ltd. 

December,  1924,  by  J.  H.  Dow,  inspector.  The  nuisances  which 
were  thereby  required  to  be  removed  or  abated  were  nuisances 
“consisting  of  dust,  noise,  and  smoke.” 

Under  date  of  the  18th  day  of  June,  1925,  the  Local  Board  of 
Health  of  the  City  of  Hamilton  gave  to  the  Provincial  Board  of 
Health  the  notice  or  “request”  provided  for  in  subsec.  1 of  sec.  81 
of  the  Public  Health  Act  (exhibit  3). 

It  may  be  noted  that  the  earlier  papers  filed  refer  to  the  de- 
fendants as  Doolittle-Russell  Company  Limited;  the  corporate 
mime  at  the  time  of  the  hearing  was  Doolittle  Company  Limited. 

By  this  request,  exhibit  3,  the  Local  Board  desires  the  Pro- 
vincial Board  “to  investigate  and  report  upon  the  case  of  a nuisance 
found  to  exist,  owing  to  dust,  smoke,  and  noise  from  the  works 
and  plant  of  Doolittle  Russell  Co.  Limited  on  Avondale-avenue, 
north  of  Mons-avenue,  in  the  city  of  Hamilton.” 

This  request  recites  further  that  the  Local  Board  of  Health 
had  served  upon  the  company  a notice  requiring  the  removal  and 
abatement  of  the  nuisance  under  date  of  the  10th  December, 
1924,  and  that  default  had  been  made  in  such  removal  or  abate- 
ment; wherefore  the  Local  Board  of  Health  made  the  request. 

Exhibit  4 purports  to  be  the  report  of  the  Provincial  Board 
bearing  date  the  2nd  day  of  July,  1925.  It  may  be  stated  in 
passing  that  this  document  is  the  chief  subject  of  attack  on  the 
part  of  the  defendants,  particulars  whereof  will  be  given  at  a 
later  stage. 

This  document  (exhibit  4)  is  addressed  to  the  Local  Board 
of  Health,  Hamilton,  Ontario,  and  begins  as  follows: — 

“This  is  a report  made  by  the  Provincial  Board  of  Health  under 
the  authority  of  section  81  of  the  Public  Health  Act  and  upon  the 
application  of  the  Local  Board  of  Health  of  the  City  of  Hamil- 
ton, dated  the  18th  day  of  June,  1925,  as  follows.” 

Then  follows  a copy  of  the  request,  exhibit  3.  Thereafter 
appears  the  following: — 

“In  consequence  of  the  aforenamed  application  the  Provincial 
Board  caused  an  investigation  to  be  made,  on  the  30th  day  of 
June  last,  and  following  the  report  of  this  investigation,  of 
which  the  attached  is  a true  copy,  the  Provincial  Board  hereby 
reports : — 
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"(1)  That  the  complaints  made  in  respect  to  the  operations 
carried  on  by  the  Doolittle  Russell  Co.  Limited,  Avondale-avenue, 
Hamilton,  are  well-founded. 

“(2)  That  the  cause  of  the  aforesaid  complaints  constitutes  a 
serious  nuisance  dangerous  to  the  health  of  many  residents. 

“(3)  That,  while  it  is  admitted  that  the  company  have  made 
an  endeavour  to  minimise  the  causes  of  the  nuisance  referred  to, 
the  nuisance  itself  cannot  reasonably  be  abated  while  the  present 
work  of  the  company  is  carried  on  in  these  premises. 

“It  is  therefore  recommended  that  the  company  should  re- 
move its  site  of  operations  to  some  other  place,  and  (if  this  is  in 
the  city  of  Hamilton)  a permit  from  the  Local  Board  of  Health 
for  future  operations  should  first  be  secured. 

“A.  H.  Wright,  Chairman. 

“John  W.  McCullough,  Chief  Officer 
of  Health. 

“Toronto,  July  2,  1925.” 

The  plaintiffs  rely  upon  this  as  a report  of  the  Provincial 
Board  of  Health  made  under  and  pursuant  to  sec.  81  of  the  Public 
Health  Act;  they  refer  to  the  fact  that  this  report  requires  in 
effect  the  removal  or  abatement  of  the  nuisance;  and  state  that 
the  motion  which  was  continued  before  me  was  an  application  to 
a Judge  of  the  Supreme  Court  for  an  order  for  the  removal  or 
abatement  of  the  nuisance  and  to  restrain  the  proprietors  of  the 
industry  from  carrying  on  the  same  until  the  nuisance  has  been 
abated  to  the  satisfaction  of  the  Provincial  Board. 

The  plaintiffs  are  ratepayers  and  owners  of  dwellings  in  which 
they  and  their  families  reside,  situate  upon  Avondale-avenue  and 
Mons-avenue,  in  the  city  of  Hamilton.  Exhibit  7 is  a copy  of  the 
map  or  plan  of  the  city  of  Hamilton,  and  within  the  district  out- 
lined in  yellow  will  be  noted  the  rectangular  block  in  red  which 
has  Avondale-avenue  upon  the  easterly  side  and  Mons-avenue  at 
the  south.  The  defend  ants’  business,  which  is  that  of  supplying 
stone  and  sand  and  similar  materials  to  contractors  and  builders, 
is  carried  on  upon  the  premises  coloured  red  in  the  plan.  The 
plaintiffs  live  in  their  homes  situated  upon  Avondale-avenue  and 
Mons-avenue  and  facing  towards  the  defendants’  premises,  from 
the  opposite  sides  of  the  two  streets. 

Exhibit  9 is  a photograph  of  Avondale-avenue. 

Exhibit  8 is  a panoramic  photograph  of  the  district,  shewing 
various  factories  in  the  district  with  the  defendant  company’s 
premises  about  the  centre;  and  exhibit  11,  A,  B,  C,  D,  E,  and  F, 


165 

Grant,  J. 

1927. 

Leather 

v. 

Doolittle 
Co.  Ltd. 


166 


ONTARIO  LAW  REPORTS.  [vol. 

gives  various  photographic  views  of  the  defendants’  premises, 
the  last-mentioned  shewing  also  Avondale-avenue. 

The  Local  Board  of  Health  and  the  Provincial  Board  of 
Health  purport  to  have  investigated  the  subject-matter  of  the 
Doolittle  complaints  made  by  the  plaintiffs  and  purport  to  have  made  find- 
°‘  jTD'  ings  of  fact  to  the  effect  that  a nuisance  exists  in  respect  of 
noise,  dust,  and  smoke.  The  report  of  the  Provincial  Board 
(exhibit  4)  finds  that  the  cause  of  the  complaints  constitutes  a 
serious  nuisance  “dangerous  to  the  health  of  many  residents.” 
Several  physicians  of  repute,  by  their  testimony  in  the  witness- 
box,  confirmed  the  finding  purported  to  have  been  made  by  the 
Provincial  Board,  to  the  effect  that  the  alleged  nuisance  is  dan- 
gerous to  the  health  of  the  residents  in  the  neighbourhood. 

Whether  authorised  to  do  so  or  not,  I would  not  be  disposed 
to  overrule  (in  effect)  their  decision  upon  a matter  as  to  which 
they  are,  by  their  profession  and  experience,  much  better  quali- 
fied to  reach  a proper  decision  than  I am.  On  the  contrary,  I 
am  of  the  opinion  that  the  evidence  which  was  adduced  before 
me  fully  justifies  the  decision  reached  by  the  Local  Board  of 
Health  and  the  representatives  of  the  Provincial  Board.  Even  if 
this  were  not  a proceeding  under  the  Public  Health  Act,  but 
were  an  action  brought  by  the  plaintiffs  against  the  defendants 
seeking  the  abatement  of  a nuisance,  in  my  opinion  the  evidence 
would  fully  justify  the  finding,  as  a fact,  that  the  nuisance  exists 
and  that  the  plaintiffs  are  entitled  to  its  abatement. 

In  the  present  proceedings,  in  view  of  the  decision  in  Re 
Waterloo  Local  Board  of  Health , Campbell’s  Case  (1918),  44 
O.L.R.  338,  it  seems  clear  to  me  that  it  is  not  open  to  the  Judge 
of  the  Supreme  Court  before  whom  this  application  is  made,  to 
deal  with  the  question  of  fact  as  to  whether  the  nuisance 
does  or  does  not  exist.  That  finding  of  fact,  under  the  statute, 
has  been  made  by  the  authority  specially  authorised  thereto,  and 
the  matter  comes  before  me  with  that  fact  determined  in  favour 
of  the  present  plaintiffs.  This  is  perhaps  subject  to  the  ques- 
tion raised  by  the  defendants  as  to  the  validity  of  the  proceed- 
ings leading  up  to  and  culminating  in  the  decision  purporting 
to  have  been  reached  by  the  statutory  authority. 

These  proceedings  are  of  a special  nature,  purporting  to  be  _ 
pursuant  to  and  under  and  by  virtue  of  the  provisions  of  the 
special  statute  authorising  them.  If  they  did  not  come  within 
the  provision  of  the  statute,  then  there  would  be  no  foundation  for 
the  application  made  to  this  Court,  and  the  proceedings  would 
appear  to  fall  to  the  ground.  It  is  therefore  incumbent  upon  me 
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to  consider  the  steps  which  were  taken,  and  to  determine  whether 
or  not  the  requirements  of  the  statute  have  been  substantially  com- 
plied with  in  all  material  particulars. 

The  objections  raised  on  the  defendants5  behalf  are  of  a 
technical  character.  The  principal  objections  are  that  exhibit 
4 is  not  a report  of  the  Provincial  Board  of  Health;  that  the 
Chief  Officer  (Dr.  McCullough)  is  not  authorised  by  the  statute 
to  make  such  a report;  that,  even  if  he  were  so  authorised,  exhibit 
4 is  not  his  report ; that  the  business  in  question  is  not  one  coming 
within  the  language  of  the  statute  as  to  which  the  Local  Board 
of  Health  and  the  Provincial  Board  are  given  the  special  statutory 
powers;  that  the  report  (exhibit  4)  of  the  Provincial  Board  of 
Health  is  ultra  vires  in  so  far  as  it  purports  to  deal  with  the 
operations  of  the  railways  whose  locomotives  operate  back  and 
forward  on  the  railway  sidings  upon  the  defendants5  premises; 
and  that  the  said  report,  in  that  it  recommends  the  removal  of  the 
defendants5  site  of  operations  to  some  other  place,  is  not  within 
sec.  81,  subsec.  2,  and  is  beyond  the  powers  of  the  Provincial 
Board  and  its  Chief  Officer. 

In  justice  to  the  defendants  it  should  be  stated  that,  as  men- 
tioned in  para.  No.  3 of  exhibit  4,  the  defendants  have  made 
efforts,  and  I think  honest  efforts,  to  minimise  the  causes  of  the 
nuisance,  but  it  also  seems  apparent  to  me,  upon  the  evidence, 
that  the  nuisance  cannot  reasonably  be  abated  while  the  present 
work  of  the  defendants  continues  to  be  carried  on  upon  their 
present  premises.  A suggestion  was  made  by  some  person  that 
the  company5s  operations  should  be  moved  over  to  the  Gage- 
avenue  side  of  their  property;  and  that,  if  this  were  done  and 
a high  close  board  fence  were  erected  along  the  Avondale-avenue 
frontage,  the  nuisance  would  be  greatly  minimised,  if  not  indeed 
abated  altogether.  I am  not  prepared  to  express  any  opinion 
upon  that  point,  nor  to  speculate  upon  the  probable  or  possible 
consequences.  That  does  not  come  within  the  scope  of  4he 
authority  vested  in  me  in  these  proceedings  by  the  provisions  of 
the  statute. 

In  order  to  deal  intelligently  with  the  objections  raised  on 
behalf  of  the  defendants,  it  is  necessary  that  I should  refer  to 
some  of  the  pertinent  sections  of  the  Public  Health  Act.  Under 
sec.  3 the  Provincial  Board  of  Health  is  to  consist  of  not  more 
than  six  persons  appointed  by  the  Lieutenant-Governor  in  Council, 
who  with  the  Chief  Officer  of  Health  shall  constitute  the  Pro- 
vincial Board  of  Health  for  Ontario.  It  was  stated  in  evidence 
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that  the  members  of  the  Provincial  Board  of  Health  live  in  and 
are  appointed  from  various  sections  of  the  Province.  By  sec.  5 
it  is  provided  that  the  Provincial  Board  shall  meet  at  least  four 
times  in  every  year  and  that  a majority  of  the  Board  shall  be 
a quorum.  As  several  of  the  members  reside  in  distant  parts  of 
the  Province,  and  the  meetings  of  the  Board  are,  apparently, 
intended  to  be  held  at  intervals  of  two  or  three  months,  it  is  ap- 
parent that  some  other  provision  would  be  necessary,  or  at  least 
advisable,  for  the  carrying  on  of  the  work,  the  discharge  of  the 
duties,  and  the  exercise  of  the  powers  of  the  Board  during  the 
intervals  between  the  meetings  of  the  Board  itself.  Provision 
therefor  is  made  by  sec.  4,  subsec.  3,  which  reads  as  follows: — 
“(3)  The  Chief  Officer  of  Health  shall  be  the  executive  officer 
of  the  Board,  and  in  the  intervals  between  the  meetings  of  the 
Board  shall  perform  such  duties  and  shall  have  such  powers  as 
are  imposed  upon  or  by  this  Act  vested  in  the  Board.” 

The  language  of  this  subsection  seems  to  me  to  be  clear  and 
definite  in  meaning  and  effect.  During  the  intervals  between 
the  meetings  of  the  Board,  the  Chief  Officer  is  clothed  with  the 
powers  of  the  Board  and  is  required  to  perform  the  duties  of  the 
Board. 

By  sec.  6 it  is  the  duty  of  the  Board  and  it  is  given  power  to 
“(d)  Determine  whether  the  existing  condition  of  any  premises 
or  of  any  street,  or  public  place,  or  the  method  of  manufacture 
or  business  process,  or  ...  is  a nuisance  or  injurious  to 

health.” 

Sections  73,  74  ( g ),  (j),  and  (Jc),  and  sec.  79  (1)  were  also 
referred  to  by  counsel  for  the  plaintiffs,  and  read  as  follows: — 
“73.  Any  condition  existing  in  any  locality  which  is  or  may 
become  injurious  or  dangerous  to  health  or  prevent  or  hinder  in 
any  manner  the  suppression  of  disease  shall  be  deemed  a nuisance 
within  the  meaning  of  this  Act. 

“74.  Without  restricting  the  general  application  of  the  next 
preceding  section  and  for  greater  particularity  it  is  declared  that 
the  following  shall  be  deemed  nuisances  within  the  meaning  of 
this  Act: 


“(g)  Any  work,  manufactory,  trade  or  business  so  situated  as 
to  be  injurious  or  dangerous  to  health; 

“(j)  Any  fireplace  or  furnace  the  fires  of  which  do  not,  so 
far  as  practicable,  consume  the  smoke  arising  from  the  combust- 
ible matter  used  therein  for  working  engines 
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u(k)  Any  chimney  emitting  smoke  in  such  quantity  as  to  be 
injurious  or  dangerous  to  the  health;” 

“79. — (1)  Whenever  the  Local  Board  of  Health  or  Medical 
Officer  of  Health  is  satisfied  of  the  existence  of  a nuisance,  the 
Medical  Officer  of  Health  shall  serve  a notice  on  the  person  by 
whose  act,  default  or  sufferance  the  nuisance  arises  or  continues 
. . . requiring  him  to  abate  the  same  within  the  time  to  be 

specified  in  the  notice,  and  to  execute  such  works  and  do  such 
things  as  may  be  necessary  for  that  purpose.” 

Counsel  for  the  defendants  contended  that  sec.  4,  subsec.  3, 
does  not  authorise  the  Chief  Officer  of  Health  to  make  the  in- 
vestigation and  report  authorised  to  be  made  by  the  Provincial 
Board  under  sec.  81.  The  evidence  is  that  what  was  done  in  the 
present  case  in  the  way  of  an  investigation  and  the  making  of  a 
report  was  done  in  the  interval  between  meetings  of  the  Provincial 
Board  itself.  That  being  so,  it  seems  to  me  beyond  any  question 
that  the  Chief  Officer  of  Health  was  authorised  to  make  the  in- 
vestigation and  to  report.  To  hold  otherwise  would  be  to  run 
counter  to  the  clear  language  of  subsec.  3.  The  defendants’ 
counsel  argued  that  a terrible  power  would  thereby  be  given  to 
the  incumbent  of  the  office  of  Chief  Officer  of  Health  for  the  Prov- 
ince. That  is  not  a matter  with  which  I have  any  authority  to  deal, 
where  the  language  used  in  the  statute  is  clear  and  unambiguous, 
as  in  my  opinion  it  is  in  this  instance.  It  is  a trite  saying  that 
the  Legislature  enacts  the  law,  and  it  is  the  function  of  the  Court 
to  administer  that  law  as  it  is  enacted.  The  responsibility  for  the 
legislation  is  not  mine. 

It  is  further  objected  that  exhibit  4 is  not  the  report  of  the 
Chief  Officer  of  Health ; that  upon  its  face  it  purports  to  be  a 
report  of  the  Provincial  Board  of  Health,  signed  by  the  Chairman 
and  the  Chief  Officer.  It  may  be  that,  upon  a strict  interpreta- 
tion of  and  compliance  with  the  language  of  subsec.  3 of  sec.  4, 
coupled  with  the  language  of  sec.  81,  the  Chief  Officer  of  Health 
should  have  made  this  report,  exhibit  4,  in  his  own  name.  I am 
not  convinced  that  this  is  the  correct  view  upon  that  point.  I 
think  that  there  is  a good  deal  to  be  said  for  the  view  that,  in 
making  the  investigation  and  the  following  report  provided  for 
in  sec,  81,  the  Chief  Officer,  performing  the  duties  and  exercis- 
ing the  powers  which  by  sec.  4,  subsec.  3,  are  given  to  him,  is 
merely  the  mouth-piece  of  the  Provincial  Board,  and  should  make 
the  investigation  and  present  the  report  in  the  name  of  the 
Board.  Whether  that  be  so  or  not,  I am  not  prepared,  in  a matter 
of  this  nature,  by  reason  of  so  technical  a departure  from  strict 
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form,  to  nullify  the  work  done  by  the  Provincial  and  Local 
Officers  of  Health.  The  investigation  was  actually  made  'by 
Doctors  McCullogh,  Roberts,  and  McClenahan  on  the  30th  June, 
1925.  Dr.  McCullough  was  the  Chief  Officer  of  Health  for  the 
Province;  Dr.  Roberts  was  the  local  Medical  Health  Officer  in 
Hamilton,  and  also  a member  of  the  Provincial  Board  of  Health; 
and  Dr.  McClenahan  was  the  District  Officer  for  the  Provincial 
Board  over  a period  of  some  15  years  and  was  also  Medical  Health 
Officer  for  a number  of  years.  Dr.  McCullough  stated  that  in 
the  course  of  their  investigation  he  visited  some  15  houses  out 
of  the  20  or  22  the  owners  of  which  were  making  complaint ; that 
inside  the  houses  he  found  everything  covered  with  dust;  and  I 
was  fully  satisfied  by  the  evidence  which  they  gave,  as  well  as 
by  the  other  evidence  adduced,  that  their  finding  that  the  nuisance 
existed  was  fully  justified. 

I think  it  is  open  to  question  whether  I have  any  right  to  go 
behind  exhibit  4 as  the  report  of  the  Provincial  Board  of  Health, 
or  to  inquire  closely  into  the  method  adopted  in  the  making  of 
the  investigation;  but,  however  that  may  be,  I was  quite  satisfied 
with  what  was  reported  by  these  men  to  have  been  done. 
Whether  exhibit  4 is  or  is  not  the  report  of  the  Chief  Officer 
of  Health  or  of  the  Provincial  Board  of  Health,  I am  perfectly 
convinced  that  the  requirements  of  the  statute  have  been  sub- 
stantially fulfdled,  and  that  the  report  (exhibit  4)  in  this  respect 
supplies  what  the  statute  makes  necessary. 

It  is  further  objected  that  the  business  carried  on  by  the 
defendants  does  not  come  within  any  of  the  statutory  provisions 
so  as  to  authorise  interference.  Upon  this  point  I think  that, 
without  any  serious  straining  of  the  language,  it  can  be  held  to 
come  within  the  meaning  of  sec.  6 (d),  supra.  Whether  that  be 
so  or  not,  I am  clearly  of  opinion  that  the  language  of  sec.  73  and 
sec.  74  (g)  is  sufficiently  comprehensive  to  cover  the  operations 
of  the  defendants  as  disclosed  by  the  evidence. 

The  steps  required  to  be  taken  under  sec.  79  (1)  were  taken 
by  the  Local  Board  of  Health  and  the  Medical  Officer  of  Health. 
As  already  stated,  the  investigation,  at  the  request  of  the  Local 
Board,  was  made  by  the  Chief  Officer  of  Health  accompanied  by  an- 
other member  of  the  Provincial  Board,  Dr.  Roberts,  and  the  report 
to  the  Provincial  Board  which  is  attached  to  and  forms  part  of 
exhibit  4 was  signed  by  the  Chief  Officer  of  Health  as  well  as  by 
Dr.  Roberts,  as  Medical  Health  Officer  in  Hamilton  and  member 
of  the  Provincial  Board  of  Health,  and  also  by  Dr.  McClenahan 
as  District  Officer  of  Health.  Pursuant  thereto  the  report  of  the 
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Provincial  Board  of  Health  to  the  Local  Board  of  Health  at  Ham- 
ilton (exhibit  4)  was  made  and  signed  by  the  Chairman  and  the 
Chief  Officer  of  Health  as  already  stated.  It  was  objected  that 
this  in  effect  was  an  investigation  made  by  l)r.  McCullough  in 
Hamilton,  a report  by  Dr.  McCullough  to  himself  representing 
the  Provincial  Board  of  Health,  and  a further  report  by  him  as 
representing  the  Provincial  Board  of  Health  to  the  Local  Board 
of  Health  at  Hamilton.  That  is  not  strictly  accurate,  for  the 
reason  that  Doctors  Roberts  and  McClenahan  joined  with 
Dr.  McCullough  in  making  the  investigation,  and  the  three  join- 
ed, and  were  unanimous,  in  the  making  of  the  report  to  the  Pro- 
vincial Board  of  Health.  The  report  by  the  Provincial  Board  of 
Health  was  signed  by  its  Chairman,  Dr.  Wright,  as  well  as  by 
Dr.  McCullough,  and  this  all  took  place  between  meetings  of  the 
Provincial  Board.  If  what  was  done  is  authorised  by  the  statute, 
as  in  my  opinion  it  is,  the  defendants’  quarrel  is  with  the  statute, 
and  it  is  unnecessary  to  repeat  what  I have  already  stated  in  that 
regard. 

It  is  further  objected  that  the  report  (exhibit  4),  in  so  far 
as  it  is  based  upon  smoke  and  noise  emitted  or  caused  by  the 
railway  locomotives  hauling  loaded  or  empty  cars  around  the 
curves  and  along  the  sidings  leading  to  or  upon  the  defendants’ 
premises,  is  beyond  the  jurisdiction  of  the  Local  or  Provincial 
Board  in  this  proceeding.  That  may  or  may  not  be  so : I am 
not  expressing  any  opinion  upon  that  point,  nor  am  I assuming  in 
this  proceeding  to  deal  with  or  impose  any  obligation  upon  the 
railway  companies,  who  are  not  parties  and  are  not  before  the 
Court. 

It  is  also  objected  that,  as  the  report  (exhibit  4)  recommends 
“that  the  company  should  remove  its  site  of  operations  to  some 
other  place,”  it  is  assuming  to  recommend  something  beyond  what 
is  authorised  by  the  statute.  Section  81,  subsec.  2,  refers  to  the 
recommendation  by  the  Provincial  Board  of  “the  removal  or 
abatement  of  the  nuisance.”  The  recommendation  that  the  site 
of  operations  should  be  removed  is  probably  beyond  the  power  of 
the  Provincial  Board,  and  therefore  beyond  the  power  of  its  Chief 
Officer  acting  in  its  stead;  but  I do  not  think  that  the  report  is 
therefore  to  be  robbed  of  all  effect  and  the  proceedings  leading  up 
thereto  to  be  rendered  futile.  The  removal  of  the  site  of  operations 
of  the  defendant  company  would  undoubtedly  both  abate  and  re- 
move the  nuisance;  and,  inasmuch  as  the  requirements  of  the  stat- 
ute have  been  substantially,  and  in  all  material  particulars,  complied 
with,  I am  not  willing,  upon  such  a technical  ground,  to  destroy  the 
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effect  of  what  has  been  done  and  thereby  to  make  it  necessary  to 
do  it  all  over  again.  It  is  quite  apparent  that,  in  the  opinion  of 
the  Chief  Officer  of  Health  and  all  those  who  were  associated  with 
him  in  making  the  investigation  and  report  attached  to  exhibit  4, 
the  proper  abatement  of  the  nuisance  would  necessitate  the  re- 
moval of  the  site  of  operation.  That  may  be  the  ultimate  result. 
It  seems  to  me  idle  to  suggest  that  the  report  does  not  recommend 
the  abatement  or  removal  of  the  nuisance;  I think  that  it  does  so 
and  does  more,  but  the  mere  fact  that  it  does,  in  its  recommenda- 
tion, go  beyond  what  is  authorised  by  the  statute,  ought  not  for 
that  reason  to  deprive  it  of  the  lesser  effect,  namely  the  removal 
and  abatement  of  the  nuisance. 

Having  given  the  matter  careful  consideration,  and  having  in 
mind  the  aim  and  object  of  the  statute,  as  well  as  the  opinions 
and  decisions  of  reputable  physicians  of  long  experience,  that  the 
carrying  on  of  this  business  has  constituted  a nuisance,  injurious 
to  the  health  of  the  plaintiffs,  I am  clearly  of  opinion  that  no 
other  course  is  open  to  me  but  to  grant  an  order  “for  the  removal 
or  abatement  of  the  nuisance,  and  to  restrain  the  proprietors  of 
any  such  industry  from  carrying  on  the  same  until  the  nuisance 
has  been  abated  to  the  satisfaction  of  the  Provincial  Board.” 

As  I was  satisfied,  upon  the  hearing,  that  the  defendants  had 
made,  from  time  to  time,  honest  efforts  to  minimise  the  nuisance, 
I direct  that  this  order  shall  not  become  operative  for  the  space  of 
three  months  from  the  30th  day  of  June  instant,  in  order  that 
the  defendants  may  have  opportunity  to  comply  therewith. 

The  question  of  the  costs  of  this  motion  was  not  discussed 
before  me;  but,  in  so  far  as  I have  power  to  deal  therewith,  I 
direct  that  the  costs  shall  be  payable  by  the  defendants. 

The  defendants  appealed  from  the  older  of  Grant,  J. 

February  8,  9,  and  10.  The  appeal  was  heard  by  Latchford, 
C.J.,  Middleton,  Masten,  and  Orde,  JJ.A. 

Anglin , K.C.,  for  the  appellants. 

Godfrey , K.C.,  for  the  plaintiffs,  respondents. 

The  arguments  of  counsel  are  summarised  in  the  judgment, 
infra. 

March  9.  The  judgment  of  the  Court  was  read  by  Middleton, 
J.A.  : — An  appeal  by  the  defendants  from  the  judgment  pro- 
nounced by  Mr.  Justice  Grant  on  the  24th  day  of  June,  1927, 
after  a hearing  at  the  sittings  at  Hamilton  on  the  8th,  9th, 
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and  10th  days  of  June,  1927,  of  a motion  made  under  the  pro- 
visions of  sec.  81  of  the  Public  Health  Act,  R.S.O.  1914,  ch.  218, 
originally  made  before  Mr.  Justice  Kelly  on  the  10th  November, 
1926,  and  enlarged  by  him  to  be  disposed  of  upon  oral  evidence 
by  the  Judge  presiding  at  the  Hamilton  sittings. 

By  this  judgment  the  defendants  were  directed  to  remove  or 
abate  the  nuisance  found  to  exist  owing  to  dust,  smoke,  and 
noise  from  the  works  and  plant  of  the  defendants  on  Avondale- 
avenue,  in  the  city  of  Hamilton,  and  an  injunction  was  granted 
restraining  the  defendants  from  operating  the  plant  or  carrying 
on  the  business  now  carried  on  by  them  upon  their  premises  until 
the  nuisance  had  been  abated  to  the  satisfaction  of  the  Provincial 
Department  of  Health,  this  order  not  to  become  effective  until 
the  1st  day  of  October,  1927,  in  order  that  the  defendants  might 
have  an  opportunity  to  comply  therewith.  This  stay  has  been 
extended  during  the  hearing  of  this  appeal. 

The  defendants,  an  incorporated  company,  own  a large  block 
of  land  situate  in  an  industrial  area  in  the  city  of  Hamilton. 
Upon  this  land  they  carry  on  a business  of  handling  crushed 
stone.  This  crushed  stone  is  delivered  to  the  premises  by  both 
the  Canadian  National  Railway  and  the  Canadian  Pacific  Rail- 
way, by  sidings  entering  upon  the  premises.  The  stone  is  there 
transferred  from  the  railway  cars  to  bins  and  heaps,  from  which 
it  is  in  turn  transferred  to  delivery  wagons,  by  which  it  is  de- 
livered to  contractors.  The  premises  are  very  extensive,  and  the 
amount  of  stone  thus  handled  is  enormous.  The  smoke  comes 
partly  from  the  railway  engines  engaged  in  handling  the  cars 
upon  the  sidings  and  partly  from  a large  steam  derrick  used  in 
the  handling  of  the  stone.  The  dust  and  noise  arise  from  the 
actual  handling  of  the  enormous  quantities  of  stone  which  pass 
continuously  through  the  yard.  The  plant,  it  is  said,  cost  over 
$100,000,  and  the  turn-over  of  stone  is  annually  about  350,000 
tons. 

The  plaintiffs  own  houses  in  immediate  proximity  to  this 
plant  and  claim  to  have  suffered  great  annoyance  from  its  opera- 
tion, and  much  evidence  has  been  given  to  shew  that  the  opera- 
tion of  the  plant  has  in  truth,  to  some  degree  at  any  rate,  injured 
the  health  of  the  applicants  and  others  occupying  these  houses. 

Instead  of  bringing  an  action  alleging  a nuisance  by  which 
the  rights  of  the  plaintiffs  to  the  enjoyment  of  their  property  has 
been  interfered  with,  the  plaintiffs  have  resorted  to  the  provisions 
of  the  Public  Health  Act.  The  Local  Board  of  Health  was  called 
upon  to  investigate,  and  it  found  a nuisance  to  exist  and  required 
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its  abatement.  The  matter  was  then  brought  before  the  Pro- 
vincial Board,  and  was  investigated  and  a report  was  made 
recommending  the  removal  or  abatement  of  the  nuisance,  and, 
this  not  having  been  done,  those  ratepayers  immediately  affected 
made  application  to  a Judge  of  the  Supreme  Court  for  an  order 
for  the  removal  or  the  abatement  of  the  nuisance  and  to  restrain 
the  proprietors  of  the  industry  from  carrying  on  the  same  until 
the  nuisance  has  been  abated  to  the  satisfaction  of  the  Provincial 
Board,  with  the  result  that  the  judgment  now  complained  of  has 
been  pronounced. 

In  stating  the  case  thus,  I am  ignoring  for  the  present  the 
contentions  made  by  Mr.  Anglin  on  behalf  of  the  industry, 
which  will  be  dealt  with  later  on. 

In  the  year  1927  the  Public  Health  Act  was  amended  and 
radical  changes  were  made.  (See  the  Public  Health  Act,  1927, 
17  Geo.  V.  ch.  73,  assented  to  on  the  5th  April,  1927.)  In  yts 
amended  form  the  Act  appears  as  chapter  262  of  the  Revised 
Statutes  of  1927.  The  Provincial  Board  of  Health  is  by  the 
amending  Act  replaced  by  the  Department  of  Health.  There  is  a 
Minister  of  Public  Health  and  a Chief  Inspector  of  Health.  The 
Chief  Officer  of  Health  disappears,  and  part  of  his  duties  and 
powers  becomes  vested  in  the  Chief  Inspector  of  Health  and  part  in 
the  Minister.  These  changes  occasion  no  difficulty  in  dealing  with 
the  matter  in  hand,  but  must  be  kept  in  mind,  for,  on  the  29th 
September,  1927,  the  Department  of  Health,  having  investigated 
the  operation  of  the  industry,  made  a report  finding  “that  no 
nuisance  exists  in  connection  with  the  operation  of  this  plant, 
either  from  smoke,  dust,  or  noise/’  This  report  specifically  refers 
to  sec.  74  of  the  Act  of  1927,  corresponding  with  sec.  73  of  the 
Act  of  1914,  defining  a nuisance  as  being  “any  condition  existing 
in  any  locality  which  is  or  may  become  injurious  or  dangerous  to 
health.  . .” 

It  is  not  made  to  appear  whether  this  is  intended  to  be  a 
reversal  of  the  former  finding  of  the  Provincial  Board.  I take  it 
to  be  the  result  of  an  independent  inquiry  initiated  in  or  about 
th«  month  of  September,  1927,  for  the  purpose  of  ascertaining 
whether  any  nuisance  that  existed  at  the  earlier  date  has  ceased 
to  exist.  This  being  found  in  favour  of  the  industry,  the  judg- 
ment has  ceased  to  have  any  operative  effect,  and  we  are  not 
called  upon  to  consider  any  real  matter  of  substance,  the  ques- 
tion of  costs  alone  remaining. 

Although  the  statute  in  question  has  been  in  force  for  many 
years,  there  is  little  authority  bearing  upon  the  effect  of  its 
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provisions  and  the  difficulties  to  which  they  give  rise.  The  only 
case  to  which  we  were  referred  or  which  calls  for  any  mention 
is  the  decision  of  the  First  Divisional  Court  in  Re  Waterloo  Local 
Board  of  Health,  Campbell’s  Case,  44  O.L.R.  338.  The  Court 
there  was  of  opinion  that  the  statute  conferred  jurisdiction  upon 
the  Provincial  Board  to  determine  the  question  of  the  existence 
of  a nuisance  within  the  terms  of  the  Public  Health  Act,  that 
the  determination  by  the  Board  of  this  question  was  final,  and 
that  there  is  no  jurisdiction  in  the  Court,  upon  a motion  to 
enforce  the  recommendation  of  the  Board,  to  enter  upon  an  in- 
quiry as  to  the  existence  of  the  nuisance.  The  finding  of  the 
Board  is  absolutely  conclusive.  The  provision  of  the  statute 
permitting  the  giving  jof  further  evidence  before  the  Court  does 
not  permit  the  Court  to  review  the  finding  of  the  Board,’  and 
evidence  should  be  received  only  for  the  purpose  of  determining 
whether  the  order  for  the  abatement  of  the  nuisance  should  be 
enforced  and  if  so  upon  what  terms.  This  interpretation  of  the 
Act  is  binding  upon  us  and  cannot  be  questioned,  for  there  is 
no  appeal  to  either  the  Supreme  Court  or  the  Privy  Council. 
•In  Re  Sixteen  Mile  Creek  (1924),  25  O.W.N.  498,  my  brother 
Orde  seems  to  have  entertained  a similar  opinion. 

We  therefore  accept  as  conclusive  both  the  original  report  of 
the  Board  declaring  that  there  was  a nuisance  and  the  subsequent 
report  of  the  Board  declaring  that  there  is  no  nuisance.  This 
again  is  subject  to  Mr.  Anglin’s  contention  that  there  never  was 
in  fact  a report  of  the  Board. 

Upon  the  appeal  Mr.  Anglin  presented  several  very  formidable 
contentions,  which  may  be  thus  shortly  enumerated: — 

First,  sec.  81  contemplates  a report  of  the  Provincial  Board 
recommending  the  removal  or  abatement  of  the  nuisance.  In 
point  of  fact  there  never  was  any  action  by  the  Board  as  a Board 
at  all.  By  sec.  3 the  Lieutenant-Governor  in  Council  appoints 
six  persons  who  with  the  Chief  Officer  of  Health  shall  constitute 
the  Provincial  Board.  By  sec.  5 the  Provincial  Board  shall  meet 
at  least  four  times  in  the  year,  and  a majority  of  the  Board  shall 
constitute  a quorum.  By  sec.  6 certain  powers  and  duties  are 
conferred  and  imposed  upon  the  Board — to  make  investigations 
and  inquiries  respecting  the  causes  of  disease  and  mortality  in 
Ontario  and  to  advise  the  officers  of  the  Government  in  regard 
to  public  health  generally,  and  as  to  drainage,  water  supply,  dis- 
posal of  garbage  and  excreta,  and  heating,  ventilation,  and  plumb- 
ing of  premises;  to  take  charge  of  vaccination;  and  to  determine 
whether  the  existing  condition  of  any  premises,  or  of  any  street 
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or  public  place,  or  the  method  of  manufacture  or  business  process, 
or  the  disposal  of  sewage  or  waste  or  garbage,  is  a nuisance  or 
injurious  to  health;  to  inspect  gaols  and  public  institutions  as  to 
sanitary  condition;  and  to  distribute  literature  dealing  with  mat- 
ters relating  to  public  health. 

The  Board,  required  to  meet  at  least  four  times  in  every 
year,  meets  four  times  in  the  year,  and  the  meetings  are  of  short 
duration,  a day  or  two  days. 

The  Chief  Officer  of  Health,  who  is  ex  officio  a member  of  the 
Board,  is,  by  sec.  4,  subsec.  2,  made  its  secretary,  and  by  subsec. 
3 is  also  the  “Executive  Officer  of  the  Board,”  and  in  the  intervals 
between  the  meetings  of  the  Board  shall  perform  such  duties  and 
shall  have  such  powers  as  are  imposed  upon  or  by  this  Act  vested 
in  the  Board.  The  Chief  Officer  of  Health  dealt  with  the  com- 
plaint in  this  case,  and  the  report  which  was  made  was  his  report, 
although  called  the  report  of  the  Provincial  Board.  His  view 
and  the  view  put  forward  by  the  respondents  on  this  appeal  is 
that  the  effect  of  the  words  which  I have  quoted  is  to  make  the 
Chief  Officer  of  Health  for  all  purposes  the  Provincial  Board, 
when  the  Board  is  not  actually  sitting. 

Second,  a substantial  part  of  that  which  is  complained  of  and 
regarded  as  constituting  the  nuisance  is  the  noise  and  smoke 
and  dust  occasioned  by  the  operation  of  the  railways  upon  the 
sidings  and  the  unloading  of  the  railway  cars.  This,  it  is  said, 
is  a matter  concerning  which  the  Provincial  Board  has  no  juris- 
diction. This  work  is  done  under  the  authority  of  the  Dominion 
Railway  Act  and  of  agreements  which  have  the  sanction  and 
approval  of  the  Dominion  Railway  Board.  As  the  finding  of  a 
nuisance  is  based  upon  a view  of  the  premises  and  of  the  opera- 
tions which  include  these  things  beyond  the  jurisdiction  of  the 
Provincial  Board,  there  is  in  effect  no  finding  that  a nuisance 
exists  apart  from  that  over  which  the  Board  has  no  jurisdiction. 

The  third  contention  is  that  the  power  conferred  by  sec.  81 
upon  the  Provincial  Board  is  to  recommend  the  “removal  or 
abatement  of  the  nuisance.”  What  the  Board  has  in  fact  recom- 
mended is  the  closing  down  and  removal  of  the  industry.  The 
Court,  it  is  true,  has  followed  the  statute  and  ordered  abate- 
ment of  the  nuisance,  but  it  has  only  power  to  act  upon  the 
report;  and,  if  the  report  goes  beyond  what  the  statute  authorises, 
the  Court  is  not  given  power  to  do  more  than  follow  the  recom- 
mendation of  the  Board. 

Lastly,  it  is  argued  that  the  whole  proceedings  are  clearly 
outside  the  ambit  and  scope  of  the  Public  Health  Act.  All  the 


LXlI.] 


ONTARIO  LAW  REPORTS. 


irr 


provisions , of  the  Act  are  expressed  in  the  widest  possible  terms, 
yet  they  mnst  be  confined  within  the  obvious  scope  and  limita- 
tions of  the  enactment.  When  the  Provincial  Legislature  under- 
took to  care  for  public  health,  in  the  widest  sense  of  that  term, 
it  found  it  necessary  to  provide  for  many  things  which  called 
for  summary  and  drastic  interference  with  the  property  and  civil 
rights  of  individuals;  and  so,  to  give  effect  to  that  which  was 
necessary  for  the  purpose  of  caring  for  public  health  in  a wide 
sense  and  preventing  the  existence  of  nuisances  calculated  to 
prejudice  the  health  and  well-being  of  the  community,  they  thought 
it  desirable  to  constitute  a board  and  possibly  also  an  officer  upon 
whom  very  drastic  and  far-reaching  powers  were  conferred.  There 
is  no  reason  to  suppose  that  it  intended  to  transfer  to  this  bureau- 
cratic administration  the  whole  jurisdiction  of  the  Court  over 
private  nuisances  which  interfere  with  the  comfort,  health,  and 
well-being  of  individuals  only. 

We  are  most  reluctant  to  enter  upon  a discussion  of  these 
important  matters  in  a case  which  now  involves  only  the  deter- 
mination of  a question  of  costs,  but  we  cannot  see  any  way  in 
which  this  can  be  avoided.  Fortunately  the  case  can  be  dealt 
-with  upon  one  ground,  leaving  the  others  untouched. 

Section  4 (3)  was  interjected  into  the  statute  by  an  amend- 
ment made  in  1911.  The  Chief  Officer  of  Health  is  made  the 
executive  officer  of  the  Board  “and  in  the  intervals  between  the 
meetings  of  the  Board  shall  perform  such  duties  and  shall  have 
such  powers  as  are  imposed  upon  or  by  this  Act  vested  in  the 
Board.” 

The  Board  has  many  ministerial  powers  and  duties  which 
may  be  properly  exercised  and  discharged  by  an  executive  officer. 
In  addition,  it  has  important  quasi- judicial  functions.  Full  effect 
can  be  given  to  the  section  by  holding  that  in  appointing  an 
executive  officer  and  conferring  upon  him  the  powers  and  im- 
posing upon  him  the  duties  of  the  Board  when  it  is  not  sitting, 
the  powers  and  duties  referred  to  are  the  executive  and  ministerial 
powers  of  the  Board.  This  section  must  be  read  as  a whole,  and 
the  earlier  clauses  cast  light  upon  and  colour  the  later. 

It  would  be  a strange  thing  if  the  Legislature,  having  created 
a board  of  seven  and  having  given  to  it  extraordinary  powers, 
not  subject  to  review  in  any  court,  the  exercise  of  which  may 
involve  the  expenditure  of  very  large  sums  of  money,  should  in 
this  short  and  summary  way  confer,  all  these  powers  upon  any 
single  individual. 
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This  executive  officer  would  by  this  side-wind  be  vested  with 
an  arbitrary  and  uncontrollable  power  greater  than  that  possessed 
by  any  other  individual  in  the  Empire.  If  the  Legislature  really 
intended  a consequence  so  grave,  one  would  expect  the  language 
used  to  be  incapable  of  any  other  construction. 

The  appeal  should  be  allowed  with  costs  here  and  below. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Morrison  v.  Morrison. 

Costs — County  Court  Action  by  Wife  against  Husband — Order  De-r 
priving  Successful  Party  of  Costs — Right  of  Appeal  as  to  Costs — 
County  Courts  Act,  R.S.O.  1927,  ch.  91,  sec.  37 — Judicature  Act, 
R.S.O.  1927,  ch.  88,  seo.  23 — Discretion  of  Court — Costs  of  Appeal 
— Interest. 

Under  sec.  37  of  the  County  Courts  Act,  there  is  a right  of  appeal  to 
the  Appellate  Division  from  the  judgment  of  a County  Court  depriv- 
ing a successful  litigant  of  costs. 

Although  a successful  litigant  has,  in  the  absence  of  special  circum- 
stances, a reasonable  expectation  of  obtaining  an  order  for  pay- 
ment of  his  costs,  the  Court  has  an  absolute  and  unfettered  dis- 
cretion to  award  or  not  to  award  them. 

Donald  Campbell  & Co.  Ltd.  v.  Poliak,  [1927]  A.C.  732,  followed. 

This  is  strictly  applicable  only  in'  cases  in  which  there  is  no  appeal 
as  to  costs  as  of  right.  Section  23  of  the  Judicature  Act  has  no 
application  to  cases  in  the  County  Courts. 

In  the  circumstances  of  the  present  case,  a County  Court  action  by 
a wife  against  her  husband,  an  appeal  from  the  order  of  the  County 
Court  Judge  refusing  the  wife,  who  succeeded  in  the  action,  costs 
against  her  husband,  was  dismissed  without  costs. 

Interest  was  allowed  from  the  date  of  the  writ  of  summons. 

An  appeal  by  the  plaintiff  from  the  judgment  of  the  County 
Court  of  the  County  of  Huron  (Lewis,  Co.C.J.),  in  so  far  as 
the  Court  refused  to  allow  the  plaintiff  interest  upon  the  amount 
for  which  judgment  was  given  in  her  favour  and  in  so  far  as  it 
refused  to  order  payment  by  the  defendant  of  the  plaintiff’s  costs 
of  the  action  and  counterclaim.  The  County  Court  Judge  granted 
leave  to  appeal. 

The  action  was  brought  by  the  wife  of  the  plaintiff  to  recover 
from  him  the  proceeds  of  certain  chattel  property  sold.  The 
defendant  resisted  the  claim  and  asserted  a counterclaim,  which 
was  dismissed  without  costs. 
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February  20.  The  appeal  was  heard  by  Latchford,  C.J., 
Riddell,  Middleton,  Hasten,  and  Orde,  JJ.A. 

H.  S.  White,  K.C.,  for  the  appellant,  argued  that  the  learned 
trial  Judge  erred  in  disallowing  to  the  successful  plaintiff  her 
costs  of  this  action  and  of  the  defendants  counterclaim  and  also 
in  disallowing  interest.  He  referred  to  Re  Sullivan  and  Township 
of  Bertie  (1927),  60  O.L.R.  107. 

J.  J.  Huggard,  for  the  defendant,  respondent,  contended  that 
sec.  37  (1)  (a)  of  the  County  Courts  Act,  R.S.O.  1927,  ch.  91, 
is  limited  and  qualified  by  clauses  (b)  and  (c),  immediately  fol- 
lowing, and  that,  as  (b)  and  (c)  contain  no  reference  to  the 
decision  of  the  trial  Judge  as  to  costs,  no  appeal  lies;  referring 
to  Tetef  v.  Riman  (1926),  58  O.L.R.  639;  Frank  v.  Rowlandson 
(1920),  48  O.L.R.  464;  Gibson  v.  Hawes  (1911),  24  O.L.R.  543; 
Buckley  v.  Vair  (1917),  40  O.L.R.  465. 

March  9.  Middleton,  J.A. : — An  appeal  by  the  plaintiff  from 
the  judgment  of  his  Honour  Judge  Lewis  in  so  far  as  the  Judge 
refused  to  allow  the  plaintiff  interest  upon  the  amount  claimed 
and  her  costs  of  the  action  and  counterclaim. 

The  action  was  brought  by  the  wife  of  the  defendant  to  re- 
cover from  him  the  sum  of  $300.73,  the  proceeds  of  certain  chat- 
tel property  sold.  The  defendant  not  only  resisted  payment  of 
this  claim  but  pleaded  a counterclaim.  The  counterclaim  was 
dismissed  without  costs,  and  the  existence  of  the  counterclaim  in 
no  way  increased  the  costs  of  the  litigation. 

Since  Sir  George  Jessel  in  Johnstone  v.  Cox  (1881),  19  Ch. 
I).  17,  enunciated  the  principle  that  “the  natural  course  of 
justice,  the  course  of  justice  in  every  court,  is  that  the  losing 
party  pays  the  costs,”  much  has  been  said  on  the  topic  and  the 
view  has  come  to  prevail  that  costs  are  not  given  as  of  right  but 
in  the  discretion  of  the  Court.  The*  controlling  statute  has  been 
amended  from  time  to  time  to  checkmate  every  endeavour  on 
the  part  of  an  appellate  court  to  interfere  when  it  disapproves  of 
the  action  of  the  court  below. 

Despite  the  warning  of  Lord  Coleridge,  C.J.,  in  Huxley  v. 
West  London  Extension  Railway  Co.  (1886),  17  Q.B.D.  373,  at 
p.  376,*  that  the  discretion  is  not  an  arbitrary  power  but  a 
judicial  discretion  to  be  “exercised  on  legal  principles,  not  by 
chance  medley,  nor  by  caprice,  nor  in  temper,”  one  cannot  fail 
to  feel  that  these  prohibited  factors  too  often  enter  into  the  case 

*See  this  case  affirmed  in  the  House  of  Lords  (1889),  14  App. 
Cas.  26. 
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and  that  if  the  truth  were  known  it  is  too  often  another  instance 
of  the  lamented  Dr.  Fell. 

One  may  also  suspect  that  there  is  sometimes  behind  the  de- 
cision a benevolent  misapprehension  on  the  part  of  the  Judge, 
who  fails  to  realise  that  the  magic  words  “No  costs”  in  truth 
condemn  the  successful  litigant  to  pay  costs. 

The  result  of  much  litigation,  with  great  diversity  of  judicial 
opinion,  is  in  the  end  crystallised  by  the  decision  of  the  House 
of  Lords  in  Donald  Campbell  & Co.  Ltd.  v.  Poliak,  [1927]  A.C. 
732.  That  decision  establishes  (see  p.  811)  that  a successful 
litigant  has,  “in  the  absence  of  special  circumstances,  a reasonable 
expectation  of  obtaining  an  order  for  the  payment  of  his  costs 
. . . but  . . . the  Court  has  an  absolute  and  unfettered  dis- 

cretion to  award  or  not  to  award  them.” 

This  is  strictly  applicable  only  to  cases  in  which  there  is  no 
appeal  as  to  costs  as  of  right.  Section  23  of  the  Judicature  Act, 
R.S.O.  1927,  ch.  88,*  which  deals  with  this  matter,  is  confined  to 
decisions  in  the  Supreme  Court  and  has  no  application  to  cases 
in  the  County  Courts.  It  is  more  outspoken  than  the  correspond- 
ing section  of  the  English  Act  and  seems  quite  incapable  of  that 
destructive  qualification  which  by  a long  series  of  cases  had  so 
encrusted  the  corresponding  section  of  the  English  Act  as  to 
make  it  largely  a dead  letter  and  meaningless  until  these  cases 
were  themselves  wiped  out  by  the  decision  of  1927. 

But  there  are  other  cases  which  warn  against  the  assumption 
that  justice  is  accomplished  by  substituting  the  discretion  of  an 
appellate  court  for  the  discretion  of  the  trial  court.  Speaking 
generally,  the  trial  court  has  many  advantages  denied  to  the 
appellate  court,  even  though  the  appellate  court  has  the  advantage 
of  a calmer  and  more  serene  atmosphere.  The  duty  of  the 
appellate  court  is  defined  in  Young  v.  Thomas,  [1892]  2 Ch.  134. 
In  that  case  there  was  an  ‘undeniable  right  of  appeal,  for  the 
Judge  below  had  given  leave,  yet  Lord  Justice  Lindley  said  (pp. 
136,  137)  : “If  we  were  to  accede  to  the  present  appeal  we  should 
be  substituting  our  discretion  for  the  discretion  of  the  Judge  in 
the  Court  below,  which  we  have  no  right  to  do.  Even  though 
leave  has  been  given  to  appeal,  this  Court  will  refuse  to  review 

*23.  No  order  of  the  High  Court  Division  or  of  a Judge  thereof 
made  with  the  consent  of  parties  shall  be  subject  to  appeal,  and  no 
order  of  the  High  Court  Division  or  of  a Judge  thereof  as  to  costs  only 
which  by  law  are  left  to  the  discretion  of  the  Court  shall  be  subject  to 
appeal  on  the  ground  that  the  discretion  was  wrongly  exercised,  or 
that  it  was  exercised  under  a misapprehension  as  to  the  facts  or  the 
law  or  on  any  other  ground,  except  by  leave  of  the  Court  or  Judge 
making  the  order. 
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the  exercise  of  the  discretion  of  the  Judge.  If  his  judgment  had 
proceeded  upon  an  erroneous  principle,  if  he  had  not  really 
exercised  his  discretion  at  all,  there  is  no  doubt  that  we  could 
review  his  discretion  as  to  costs  . . . but  . . . the  Judge  has 

exercised  his  discretion,  and,  there  being  no  error  in  point  of 
law,  we  must  decline  to  review  his  decision” 

I venture  to  think  that  this  may  go  too  far  and  be  tantamount 
to  denying  the  right  of  appeal  given  by  statute,  but  it  makes  it 
plain  that  where  the  whole  matter  is  one  of  pure  discretion  in- 
terference is  justified  only  upon  the  rarest  occasion. 

Here  the  whole  story  is  a singularly  miserable  and  petty  one. 
The  husband  and  wife,  both  now  old  people,  having  brought  up 
a family  of  ten  children  and  accumulated  a little  money,  still 
are  living  together,  although  there  is  no  happiness  or  harmony. 
The  husband  is  very  deaf  and  almost  blind.  The  wife  instituted 
some  years  ago  an  action  for  alimony.  The  husband  at  once 
capitulated  and  gave  her  the  farm  and  farm-stock  and  $2,500 
in  securities,  she  assuming  the  obligation  of  maintaining  him. 
The  result  was  that  the  farm  was  speedily  sold,  the  stock  being 
sold  with  it.  The  claim  here  arises  from  a dispute  as  to  the 
proceeds  of  some  of  the  stock.  The  sale  was  in  the  name  of 
the  husband.  The  wife  had  the  proceeds  of  the  farm,  and  this 
balance  was  retained  by  the  husband  until  this  suit  was  brought. 
This  unfortunate  couple,  unable  to  settle  their  petty  differences, 
proceed  to  waste  their  small  substance  in  further  litigation.  The 
Judge  found  that  right  was  upon  the  wife’s  side  with  refer- 
ence to  this  $300,  and  that  the  counterclaim,  as  is  often  the  case 
in  litigation  of  this  kind,  had  no  substance  and  did  not  increase 
the  expense  of  litigation.  In  the  exercise  of  his  discretion,  the 
Judge  has  refused  to  give  the  wife  costs  against  her  husband. 

Reading  carefully  all  the  proceedings  at  the  trial,  there  is 
no  difficulty  in  assigning  many  reasons  for  the  exercise  of  this 
discretion.  Apparently  the  Judge  thought  that  a lesson  that 
even  successful  litigation  may  be  devoid  of  profit  and  an  ex- 
pensive luxury  might  in  the  end  do  much  toward  saving  this 
unfortunate  and  unhappy  couple  from  further  disaster. 

Even  though  it  may  be  a general  rule  that  the  tail  should 
go  with  the  hide,  there  are  occasionally  cases  in  which  the  hide 
is  so  small  or  worn  and  so  generally  useless  and  the  tail  is  so 
disportionately  large  that  the  Court  is  justified  in  separating 
them. 

Following  the  example  of  the  court  below  and  for  the  same 
reason,  I would  give  no  costs  here. 
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Interest  should  be  allowed  from  the  date  of  the  writ. 
Latchford,  C.J.,  and  Orde,  J.A.,  agreed  with  Middleton, 


J.A. 


Riddell,  J.A. : — An  appeal,  on  the  question  of  costs  only, 
from  the  County  Court  of  the  County  of  Huron. 

While  for  some  time  it  seems  to  have  been  considered  that 
the  provisions  of  the  Judicature  Act,  now  R.S.O.  1927,  ch.  88, 
sec.  23,  in  regard  to  orders  as  to  costs  only,  applied  to  the  County 
Courts,  we  cannot  so  hold:  and,  if  the  appeal  is  otherwise  com- 
petent, the  prohibition  referred  to  does  not  prevent  it.  On  the 
hearing  of  the  appeal,  we  intimated  that  the  appeal  lay  under 
R.S.O.  1927,  ch.  91,  sec.  37,  and  I see  no  reason  for  changing 
that  opinion. 

The  facts  are  that  the  parties  are  wife  and  husband,  married 
in  1883;  they  lived  together  for  many  years,  raising  ten  children; 
the  husband  is  now  some  65  years  of  age  and  the  wife  about  the 
same  age.  Unfortunate  difference  arose,  and  in  1922  the  wife 
sued  for  alimony.  A settlement  was  arrived  at  and  reduced  to 
writing : this  provided  for  their  living  together,  and  they  did  so : 
it  also  provided  that  she  was  to  have  as  “her  own  property  the 
cows,  hens  and  chickens,  driver,  harness,  buggy  and  cutter.”  The 
defendant,  notwithstanding  his  wife’s  ownership,  advertised  an 
auction  sale  of  farm-stock  and  implements,  including  2 cows,  about 
75  hens,  set  of  single  harness,  buggy,  cutter  (and  robe),  and 
horse  (the  driver).  He  showed  his  wife  the  list  and  she  did  not 
object  to  any  of  these  being  sold,  although  she  wanted  a rug  (not 
amongst  these)  kept;  and  it  was  kept.  There  were  sold  of  her 
property  on  the  24th  March,  1924,  3 cows  $199,  70  hens  $56.73, 
set  of  single  harness  $3.25,  buggy  $7.25,  cutter  and  robe  $9, 
horse  (the  driver)  $25,  in  all  $300.23. 

She  made  no  objection  to  the  sale:  he  paid  her  $57.44  “either 
for  the  price  of  the  chickens  or  what  was  sold  out  of  the  house;” 
she  demanded  this  the  morning  after  the  sale,  he  “seen  it  was 
only  going  to  be  another  row  and  . . . handed  it  over.” 

She  claimed  no  more  money  for  over  three  years;  he  refused 
and  she  sued;  he  disputed  the  claim  and  counterclaimed  to  set 
aside  the  agreement.  The  learned  County  Court  Judge  found 
in  her  favour,  but  without  costs  on  the  ground  that  she  “was  at 
fault  in  not  objecting  to  the  sale  by  the  defendant  of  the  goods 
in  question,  in  fact  to  a certain  extent  acquiescing  and  making 
no  claim  until  the  present  time;”  for  the  same  reason,  he  does 
not  allow  her  interest. 
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While  the  non-objecting  to  the  sale  coupled  with  the  non- 
claim  of  the  proceeds  cannot  deprive  the  plaintiff  of  her  rights, 
her  conduct  is  of  great  importance  on  the  question  of  costs.  Her 
acquiescence  induced  the  sale  by  the  defendant  of  her  goods  as 
his  own  in  the  sense  that,  had  she  objected,  the  goods  would  almost 
certainly  not  have  been  sold.  Had  she  demanded  the  full  sale- 
price  of  her  goods,  it  would  probably  have  been  paid  her — the 
husband  would  see  that  “it  was  . . . going  to  be  another  row.” 

I cannot  say  that  the  discretion  of  the  learned  Judge  was 
improperly  exercised  in  refusing  her  costs  under  these  circum- 
stances. 

As  to  interest,  she  is  not  in  my  view  entitled  to  it  for  the 
time  before  she  demanded  it,  and  that  may  be  taken  as  the  teste 
of  the  writ. 

Had  the  counterclaim  been  for  any  purpose  other  than  as  a 
shield  against  the  plaintiffs  claim,  or  had  it  substantially  increased 
the  costs,  it  might  well  be  that  she  should  have  the  costs  of  defend- 
ing herself  against  it : but,  under  the  circumstances,  I cannot  say 
that  the  discretion  was  wrongly  exercised. 

I arrive  at  these  conclusions  without  considering  the  authori- 
tative decision  of  the  House  of  Lords  in  Donald  Campbell  & Co. 
Ltd.  v.  Poliak , [1927]  A.C.  732;  but,  regard  being  had  to  the 
statement  of  law  in  that  case,  the  present  conclusion  would  be 
a fortiori. 

Interest  on  $300.73  from  June  to  December,  1927,  say  6 
months  or  $7.50,  being  added,  the  judgment  should  be  for  $308.23, 
without  costs.  Linder  all  the  circumstances  there  should  be  no 
costs  of  appeal. 

Hasten,  J.A. : — Appeal  by  the  plaintiff  (by  leave)  from  the 
judgment  of  the  County  Court  of  the  County  of  Huron,  dated 
the  17th  December,  1927,  in  so  far  as  the  same  relates  to  costs. 

In  the  recent  decision  of  the  House  of  Lords  in  Donald  Camp- 
bell & Co.  Ltd.  v.  Poliak , [1927]  A.C.  732,  it  was  held  that 
in  non -jury  actions  the  trial  Judge  has  an  absolute  and  unfettered 
discretion  to  award  or  not  to  award  costs,  and  if  the  Judge,  in 
exercising  his  discretion,  has  acted  on  facts  connected  with  or 
leading  up  to  the  litigation,  the  Court  of  Appeal  is  prohibited 
from  entertaining  an  appeal  from  his  decision.  It  has  not  been 
made  to  appear  to  us  that  our  Judicature  Act  and  Rules  differ 
in  this  respect  from  the  English  Act  and  Rules,  and  accordingly 
we  ought  to  follow  this  decision. 
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While  it  is  quite  true  that  the  trial  Judge  has  not  in  his 
reasons  for  judgment  stated  the  facts  which  led  him  to  deprive 
the  defendant  of  the  costs  of  the  action  in  which  she  succeeded, 
yet  the  circumstances  here  disclosed  are  such  as  may  well  form  a 
legitimate  basis  for  such  an  exercise  of  discretion  as  is  recorded 
by  the  judgment.  The  parties  to  the  action  are  husband  and 
wife.  Some  years  ago  the  wife  brought  an  alimony  action  against 
the  husband.  That  action  was  settled  by  a division  between  the 
two  of  the  property  in  the  possession  and  presumably  in  the 
ownership  of  the  husband.  Thereafter  the  parties  continued  to 
live  together  in  some  sort  of  armed  neutrality.  Some  4 years 
ago  the  husband,  apparently  without  warrant,  sold  some  of  the 
chattels  which  had  been  allocated  to  the  wife,  but  no  judicial  com- 
plaint was  made  by  the  wife  for  four  years. 

In  the  present  action  the  husband  unsuccessfully  raised  by 
counterclaim  the  question  of  the  validity  of  the  old  settlement. 
The  trial  Judge,  having  the  parties  in  person  before  him  and 
knowing  all  the  circumstances,  has  exercised  the  discretion  vested 
in  him.  I am  unable  to  say  that  he  was  wrong.  The  appeal 
should  be  dismissed. 

Appeal  dismissed. 


[APPELLATE  DIVISION.] 

Re  Gee. 

Will — Meaning  and  Effect  of  Codicil — Bequest  of  Promissory  Notes 
— “ Debenture  Bonds ” of  Loan  Company. 

By  a codicil  to  his  will,  the  testator  gave  to  his  four  daughters  and 
his  son,  in  equal  shares,  “all  mortgages  promissory  notes  money 
in  bank  . . . and  cash  on  hand.”  The  will  contained  a residuary 
gift  to  the  son.  At  the  time  of  his  death  the  testator  had  two 
“debenture  bonds’”  of  a loan  company,  made  payable  to  him,  “his 
executors,  administrators  or  registered  assigns:” — 

Held,  that  these  bonds  did  not  pass  by  the  codicil  as  “promissory 
notes:”  they  did  not  come  within  the  strict  and  primary  meanin'g 
of  those  words,  and  there  was  nothing  in  the  will  or  the  circum- 
stances to  indicate  that  a secondary  meaning  should  be  given  to 
them. 

An  appeal  by  the  daughters  of  Daniel  Gee,  deceased,  from 
the  judgment  of  Fisher,  J-,  determining  a question  as  to  the 
proper  construction  of  a codicil  to  the  will  of  the  deceased,  the 
question  being  whether  certain  debentures  passed  by  it  as  “prom- 
issory notes.” 
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February  20.  The  appeal  was  heard  by  Latchford,  C.J., 
Riddell,  Middleton,  Masten,  and  Orde,  JJ.A. 

D.  L.  McCarthy,  K.C.,  for  the  appellants,  argued  that  the 
debentures  passed  under  the  codicil  as  “promissory  notes,”  and 
referred  to  Re  Cooper  (1913),  4 O.W.N.  1360;  Russell  v.  Bain 
(1903),  5 Ct.  of  Sess.  Cas.  (5th  ser.)  716;  In  re  General  Estates 
Co.,  Ex  p.  City  Bank  (1868),  L.R.  3 Ch.  758;  Bank  of  Toronto  v. 
Cobourg  Peterborough  and  Marmora  Railway  Co.  (1884),  7 
O.R.  1. 

Gideon  Grant,  K.C.,  for  the  respondent,  son  of  the  testator, 
contended  that  the  debentures  were  not  within  the  codicil,  and 
passed  to  him  under  the  residuary  clause. 

McCarthy,  K.C.,  in  reply,  referred  to  Smith  v.  Kendall  (1794), 

6 T.R.  123. 


March  9.  The  judgment  of  the  Court  was  read  by  Middleton, 
J.A. : — An  appeal  from  the  judgment  of  Mr.  Justice  Fisher  of 
the  19th  January,  1928,  determining  a question  upon  the  con- 
struction of  the  codicil  to  the  will  of  the  testator,  who  died  on 
the  20th  June,  1927. 

The  will  was  made  on  the  31st  August,  1907.  By  clause  6,  “all 
mortgages  promissory  notes  money  in  bank  or  banks  and  cash  on 
hand”  were  given  the  wife,  Jane  Gee,  with  an  attempted  gift  over 
to  the  testator’s  daughters  of  what  might  remain  at  the  wife’s 
decease. 

By  the  codicil  made  18  years  later,  on  the  4th  February,  1925, 
after  the  wife’s  death,  this  clause  is  revoked  and  a new  clause  is 
substituted,  by  which  “All  mortgages  promissory  notes  money  in 
bank  or  banks  and  cash  on  hanj,”  as  in  the  will,  are  given  to  the 
four  daughters  and  the  son  in  equal  shares. 

There  is  in  the  will  a residuary  gift  to  the  son. 

At  the  date  of  the  death,  the  testator  had  two  debentures,  or, 
as  they  are  headed,  “debenture  bonds,”  of  the  London  Loan  and 
Debenture  Company,  one  dated  the  7th  December,  1926,  for  $1,500, 
and  the  other  dated  the  2nd  April,  1927,  for  $2,500.  The  testator 
at  the  time  of  his  death  had  no  mortgages  but  had  notes  for 


$1,000  and  about  $250  in  the  bank  and  a small  amount  of  cash 
on  hand. 

The  daughters  contend  that  these  debentures  pass  under  the 
codicil  as  promissory  notes,  and  the  son  contends  that  they  are 
not  within  the  codicil  and  pass  to  him  under  the  residuary  clause. 

It  was  said  upon  the  argument,  though  the  material  does  not 
disclose  the  fact,  that  one  of  these  debentures  replaced  an  earlier 
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debenture,  owned  before  the  codicil,  which  became  due  before  the 
death. 

The  judgment  in  review  sustains  the  son’s  claim.  In  this 
we  agree. 

The  “debenture”  is  not  a promissory  note,  for  it  is  a promise 
to  pay  to  “Daniel  Gee,  his  executors,  administrators  or  registered 
assigns.”  It  is  on  its  face  incapable  of  transfer  by  endorsement. 
It  is  only  payable  if  transferred  by  a registered,  assignment.  For 
this  reason  it  cannot  be  said  to  fall  within  the  strict  and  primary 
meaning  of  the  words  used. 

There  is  nothing  in  the  will  or  the  circumstances  to  indicate 
that  any  secondary  meaning  should  be  given  to  the  words  used. 
It  is  most  unlikely  that  a farmer  would  think  of  these  “debenture 
bonds”  as  promissory  notes.  This  idea  might  occur  to  a lawyer 
by  reason  of  his  “much  learning.” 

The  debentures  are  the  creatures  of  the  Ontario  Loan  and 
Trust  Corporations  Act  and  are  subject  to  the  provisions  of  that 
Act  and  may  well  be  quite  a different  type  of  contract  from 
“Bills  of  Exchange  and  Promissory  Notes”  which  are  given  to 
the  guardianship  of  the  Dominion.  Such  a contract,  begotten  of 
a Provincial  Act  and  stamped  with  the  peculiar  characteristics  of 
its  origin,  may  not  be  a “promissory  note”  even  if  in  form  it 
falls  within  the  definitions  of  the  Dominion  statute. 

The  appeal  will  be  dismissed,  and  with  costs  unless  the  brother 
is  generous  enough  to  waive  them.  Costs  in  the  court  below  have 
been  awarded  out  of  the  estate,  which  means  that  although  vic- 
torious he  must  pay. 

Appeal  dismissed. 


[APPELLATE  DIVISION.] 


Hayes  v.  Standard  Bank  of  Canada. 

Principal  and  Agent— Power  of  Attorney  to  Transact  Business  with 
Principal's  Bankers  — Document  Lodged  with  Bankers  — Agent 
Endorsing  Cheques  of  Customers  of  Principal  and  Obtaining  Cash 
therefor  from  Stranger  Bank — Misappropriation  of  Moneys  Received 

Limitation  of  Wide  Terms  of  Document  to  Actual  Purpose- 

Liability  of  Bank  to  Principal— Extent  of— Reference. 

The  plaintiff,  by  a power  of  attorney,  delivered  to  his  bankers,  author- 
ised U.,  his  bookkeeper  ( inter  alia)  to  -endorse  cheques  on  his  behalf 
and  receive  the  proceeds.  U.  endorsed  cheques  of  customers  of  the 
plaintiff  in  the  name  of  the  plaintiff,  per  pro.  U.,  and  had  them 


LXII.] 


ONTARIO  LAW  REPORTS. 


187 


cashed  by  the  defendant  bank  (which  was  a stranger  to  the  plaintiff), 
and  appropriated  the  proceeds  of  some  of  the  cheques  to  his  own  use. 
The  document  (the  power  of  attorney)  was  not  given  to  U.,  and  his 
actual  authority  extended  only  to  the  transaction  of  bankin'g  business 
with  the  plaintiff’s  bankers.  The  defendant  bank  knew  of  the 
existence  of  the  document,  but  did  not  see  it.  It  was  wide  in  its 
terms,  but  was  always  in  the  custody  of  the  plaintiff’s  bankers,  for 
whose  protection  it  was  given:  — 

Held  (Riddell,  J.A.,  dissenting),  that  the  document  had  not  the  effect 
of  enabling  U.  to  deal  with  the  defendant  bank — any  general  terms 
contained!  in’  it  did  not  apply  to  transactions  between  the  plaintiff 
and  the  defendant  bank  but  only  to  those  between  the  plaintiff  and 
his  own  bankers. 

The  endorsement  of  the  cheques  cashed  by  the  defendant  bank  was 
unauthorised  and  wrongful  and  the  defendant  bank  was  liable  to  the 
plaintiff  to  an  extent  to  be  determined  upon  a reference  directed 
by  the  Court. 

Judgment  of  Grant,  J.,  6 O.L.R.  461,  reversed. 

Per  Riddell,  J.A.  (applying  Hambro  v.  Bwrnand,  [1904]  2 K.B.  10), 
that  when  a third  party  knows  of  the  existence  of  a written  power  of 
attorney  he  deals  with  the  agent  at  his  peril  and  cannot  rely  upon 
the  agent  having  powers  in  excess  of  those  expressed;  but  the  third 
party  is  justified  in  considering;  that  the  agent  has  all  the  powers 
so  expressed. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Grant,  J., 
60  O.L.R.  461. 

February  22  and  23.  The  appeal  was  heard  by  Latchford, 
C.J.,  Riddell,  Middleton,  and  Masten,  JJ.A. 

John  Jennings , K.C.,  and  G.  H.  Lovatt,  for  the  appellant, 
argued  that  the  defendant  bank  was  negligent  in  cashing  the 
cheques  for  Uttenweiler.  By  so  doing,  it  enabled  him  to  steal  the 
proceeds  of  the  cheques.  The  defendant  bank’s  manager,  not 
having  examined  the  powers  of  attorney  to  make  sure  that  Utten- 
weiler had  the  powers  claimed  by  him,  was  responsible  to  the 
plaintiff  in  damages  when  it  turned  out,  as  submitted,  that  the 
endorsing  of  these  cheques  to  the  defendant  bank  was  beyond  his 
powers,  the  powers  of  attorney  giving  him  the  right  only  to 
endorse  the  cheques  to  the  bankers  of  his  employers : Jacobs  v. 
Morris,  [1902]  1 Ch.  816.  The  provisions  of  the  powers  of  attor- 
ney, which  were  general  in  their  terms,  were  controlled  and  quali- 
fied by  the  special  provisions  referring  to  the  particular  banks, 
the  Bank  of  Hamilton  and  the  Canadian  Bank  of  Commerce 
respectively:  Hesse  v.  Stevenson  (1803),  3 B.  & P.  565;  Saivard 
v.  Anstey  (1825),  2 Bing.  519.  The  instruments  must  be  con- 
strued strictly : Bowstead  on  Agency,  6th  ed.,  p.  73 ; Bryant  Powis 
and  Bryant  Ltd.  v.  La  Banque  du  Peuple,  [1893]  A.C.  170;  and 
they  must  be  construed  as  a whole : Halsbury’s  Laws  of  England, 
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vol.  10,  p.  438,  para.  775;  In  re  Jodrell  (1890),  44  Ch.  D.  590, 
ac  p.  605;  Crumpe  Y.  Crumpe,  [1900]  A.C.  127;  North  Eastern 
Railway  Co.  v.  Lord  Hastings,  [1900]  A.C.  260.  Evidence  was 
admissible  to  shew  the  purpose  for  which  the  power  was  given: 
Chatenay  v.  Brazilian  Submarine  Telegraph  Co.  Ltd.,  [1891]  1 
Q.B.  79;  Bank  of  New  Zealand  v.  Simpson,  [1900]  A.C.  182.  The 
general  intention  must  be  drawn  from  the  whole  document:  Mc- 
Laughlin v.  Gentles  (1919),  46  O.L.R.  477.  On  the  question  of 
conversion,  see  Arnold  v.  Cheque  Bank  (1876),  1 C.P.D.  579,  585; 
Alexander  Stewart  & Son  of  Dundee  Ltd.  v.  W estminster  Bank , 
[1926]  W.N.  271. 

A.  J.  Thomson,  for  the  defendant  bank,  respondent,  contended 
that  the  general  provisions  in  the  powers  of  attorney  were  wide 
enough  to  authorise  the  respondent  bank  to  cash  the  cheques  pre- 
sented by  Uttenweiler  and  endorsed  by  him  per  pro.  This  was 
so,  even  reading  the  documents  as  a whole.  If  the  manager  of  the 
defendant  bank  had  read  the  powers  of  attorney  he  would  have 
been  justified  from  their  language  in  doing  what  he  did:  Bryant 
Powis  and  Bryant  Ltd.  v.  La  Banque  du  Peuple,  [1893]  A.C.  170, 
particularly  at  pp.  178,  179,  and  180;  Toronto  Club  v.  Dominion 
Bank  (1911),  25  O.L.R.  330;  Jonmenjoy  Coondoo  v.  Watson 
(1884),  9 App.  Cas.  561;  Hambro  v.  Burnand,  [1904]  2 K.B.  10. 


March  9.  Latchford,  C.J. : — Appeal  from  the  judgment  of 
Grant,  J.,  of  the  28th  April,  1927,  60  O.L.R,  461,  dismissing  the 
action  with  costs. 

The  judgment  of  the  learned  trial  Judge  is  based  on  a strict 
construction  of  certain  general  provisions  in  two  powers  of 
attorney  executed  by  the  plaintiff,  enabling  his  book-keeper  Utten- 
weiler to  act  for  him  and  in  his  name  in  transacting  business, 
first  with  the  Bank  of  Hamilton  and  afterwards,  when  that  bank 
was  absorbed  by  the  Canadian  Bank  of  Commerce,  with  the  latter 
bank. 

Mr.  Jennings’s  argument,  as  I understood  it,  was  based  on  the 
contention  that  the  provisions,  which  were  general  in  terms,  were 
intended  by  the  plaintiff-  to  be  as  restricted  to  dealing  with  the 
respective  banks  as  were  the  several  provisions  explicitly  so 
limited. 

Mr.  Thomson  contended  that  the  general  provisions  were 
sufficiently  wide  to  have  authorised  the  defendant  bank  to  cash 
cheques  payable  to  the  plaintiff  which  Uttenweiler  had  endorsed 
per  pro.  under  one  or  other  of  the  powers  of  attorney. 
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As  a matter  of  construction  of  the  powers  of  attorney,  and  of 
construction  merely,  it  would  in  my  opinion  be  difficult  to  avoid 
concurring  in  the  conclusion  reached  in  the  court  below. 

But  on  a point  not  specially  argued  by  the  appellant  but  raised 
during  the  argument  by  my  brother  Middleton,  I think  that  con- 
clusion was  not  well-founded. 

The  power  of  attorney  of  the  5th  July,  1912,  was  executed  at 
the  request  of  the  Bank  of  Hamilton  and  delivered  by  Hayes — 
not  to  Uttenweiler— but  to  that  bank.  It  continued  in  force  until 
replaced  in  February,  1924,  by  the  second  power  of  attorney, 
which  Hayes  executed  at  the  request  of  the  Canadian  Bank  of 
Commerce,  and  which  was  delivered — again  not  to  Uttenweiler — 
but  to  that  bank.  The  documents  were  held  by  these  banks,  and 
neither  of  them  was  ever  held  or  seen  by  any  officer  of  the  de- 
fendant bank.  On  a single  occasion  inquiry  was  made  of  the 
Bank  of  Hamilton'  by  the  branch  of  the  defendant  bank  at  which 
Uttenweiler  had  presented  a cheque  payable  to  the  plaintiff  and 
endorsed  per  pro.,  as  to  whether  Uttenweiler  had  a power  of 
attorney  from  the  plaintiff,  and  the  inquirer  was  told  that  he  had. 
The  statement  was  true  as  far  as  it  related  to  transactions  between 
Hayes  through  his  attorney  and  the  Bank  of  Hamilton.  On  the 
part  of  the  defendant  no  further  inquiry  appears  to  have  been 
made,  and  the  defendant  bank,  without  the  plaintiffs  knowledge, 
continued  for  years  to  cash  for  Uttenweiler  cheques  payable  to 
the  plaintiff. 

Both  the  powers  of  attorney,  notwithstanding  the  general  clause, 
which  each  contains,  were  plainly  intended  by  the  plaintiff,  as 
by  the  banks  to  which  they  were  respectively  delivered,  to  be  used 
by  Uttenweiler  in  no  way  except  in  respect  to  the  plaintiffs 
business  with  his  bankers.  They  must,  in  my  opinion,  be  re- 
garded in  the  light  of  that  fact.  Any  general  terms  they  contain 
were  never  intended  to  apply  to  transactions  between  the  plaintiff 
and  the  defendant  bank,  but  only  to  those  between  the  plaintiff 
and  the  Bank  of  Hamilton  or  the  Canadian  Bank  of  Commerce. 

I am,  therefore,  in  favour  of  allowing  the  appeal  with  costs 
here  and  below. 

As  some  of  the  proceeds  of  the  cheques  cashed  by  the  defend- 
ant bank  for  Uttenweiler  were  probably  applied  in  payment  of 
wages,  etc.,  due  by  the  plaintiff,  there  must  be  a reference  to 
determine  the  amount  for  which  the  defendant  bank  is  liable. 
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i;o  Uttenweiler.  I am  willing  to  assume  that,  according  to  their 
terms,  they  gave' Uttenweiler  power  to  endorse  and  dispose  of  the 
cheques  in  question. 

Neither  power  of  attorney  was  ever  given  to  Uttenweiler  at 
all,  and  as  between  the  plaintiff  and  Uttenweiler  it  was  not  intended 
to  define  Uttenweiler’s  authority  in  any  way.  His  actual  authority 
extended  only  to  the  transaction  of  banking  business  with  the 
plaintiff’s  banks — the  Bank  of  Hamilton  in  the  first  place  and  the 
Canadian  Bank  of  Commerce  later  on. 

The  actual  document  was  given  to  the  bank  for  the  purpose  of 
protecting  it  in  the  banking  business  to  be  transacted.  It  was 
to  protect  it  in  transactions  with  Hayes  carried  on  through  the 
medium  of  his  attorney  Uttenweiler.  It  was  part  of  the  trans- 
action between  Hayes  and  his  banker  and  was  intended  to  apply 
and  did  apply  only  to  transactions  between  them. 

If  the  document  actually  signed  is  in  such  wide  terms  as  to 
enable  Uttenweiler  to  deal  with  the  defendant  bank,  it  never  had 
that  effect,  because  it  never  had  any  effectual  existence  at  all 
save  as  part  of  the  transactions  of  the  plaintiff  with  his  own  bank. 

In  its  wide  form  it  was  a dangerous  thing  but  it  was  never 
set  at  large.  It  was  always  safe  in  the  custody  of  the  banker  for 
whose  protection  it  was  given. 

The  defendant  bank  purchased  cheques  of  the  plaintiff’s  cus- 
tomers endorsed  by  Uttenweiler  as  his  attorney.  The  bank  did 
not  see  the  power  of  attorney.  It  accepted  Uttenweiler’s  word 
as  to  his  authority.  He  had  none.  His  act  was  unauthorised. 
It  cannot  now  claim  any  protection  under  the  powers  of  attorney 
held  by  the  Bank  of  Hamilton  and  the  Canadian  Bank  of  Com- 
merce. Those  powers  of  attorney  are  res  inter  alios  acta  and 
irrelevant. 

I would  allow  the  appeal  and  give  judgment  for  the  plaintiff 
declaring  that  the  powers  of  attorney  did  not  authorise  Utten- 
weiler to  endorse  the  cheques  cashed  by  the  defendant  bank  and 
that  the  endorsation  of  the  said  cheques  was  unauthorised  and 
wrongful.  And  I would  refer  it  to  the  Master  to  ascertain  the 
amount  due  on  the  footing  of  this  declaration.  There  seem  to 
be  important  matters  yet  to  be  determined,  not  discussed  before 
us,  e.g.,  the  defendant  bank’s  liability  when  the  proceeds  of  the 
cheques  cashed  were  placed  in  the  plaintiff’s  cash-box  with  other 
money  and  subsequently  stolen  from  this  mixed  fund.  All  de- 
fences save  that  now  dealt  with  should  remain  open  upon  the 
reference. 
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Masten,  J.A. : — Appeal  by  the  plaintiff  from  the  judgment 
of  Grant,  J.,  dated  the  28th  April,  1927,  whereby  the  plaintiff’s 
action  was  dismissed. 

This  is  an  action  for  conversion,  or,  in  the  alternative,  to 
recover  money  had  and  received  to  the  plaintiff’s  use.  The  plain- 
tiff is  a plumber,  who,  during  the  period  in  question,  had  his 
shop  in  Parkdale,  Toronto.  The  defendant  is  a chartered  bank, 
with  whose  branch  in  Parkdale  (located  in  the  vicinity  of  the 
plaintiff’s  shop)  the  transactions  giving  rise  to  this  action 
occurred. 

The  Bank  of  Hamilton  was  the  bank  of  the  plaintiff,  Hayes, 
and  his  account  with  that  bank  was  kept  at  its  office  in  Yonge- 
street,  Toronto,  situated  some  two  or  three  miles  from  the  plain- 
tiff’s place  of  business. 

One  Uttenweiler  was  from  1911  to  1926  the  bookkeeper  and 
office  manager  of  the  plaintiff  at  his  shop  in  Parkdale.  On  the 
5th  July,  1912,  the  plaintiff,  under  the  circumstances  hereinafter 
mentioned,  signed  a power  of  attorney  as  follows: — 

“Know  all  men  by  these  presents  that  the  undersigned,  P.  J. 
Hayes,  has  (or  have)  made  and  appointed,  and  by  these  presents 
do  (or  doth)  make  and  appoint,  R.  H.  Uttenweiler  the  true  and 
lawful  attorney  of  the  undersigned  for  and  in  the  name  and  on 
behalf  of  the  undersigned  to  sign,  draw,  accept,  make,  endorse,  as- 
sign or  transfer  any  cheques,  promissory  notes,  bills  of  exchange, 
drafts,  orders  for  the  payment  of  money,  demand  contract  notes  in 
the  form  used  by  the  Bank  of  Hamilton,  bills  of  lading,  promises 
under  the  Bank  Act,  warehouse  receipts  and  securities  under  sec- 
tions 86,  87,  and  88  of  the  Bank  Act  and  amending  Acts,  insur- 
ance policies,  and  other  securities  and  documents,  whether  of  a 
kind  similar  to  or  different  from  the  above  in  which  the  under- 
signed may  be  interested  or  concerned;  and  for  and  in  the  name 
of  the  undersigned  to  receive  from  the  Bank  of  Hamilton,  or 
any  officer  or  employee  thereof,  the  proceeds  of  any  cheques,  notes, 
bills,  drafts,  orders,  or  other  documents,  discounted,  negotiated, 
deposited,  or  left  with  the  said  bank,  or  any  moneys  in  any  way 
payable  to  the  undersigned  by  or  through  the  said  bank ; and 
generally  for  and  in  the  name  of  the  undersigned  to  do  and 
transact  any  and  all  business  on  behalf  of  the  undersigned  with 
the  said  bank,  whether  the  same  shall  be  in  the  ordinary  course  of 
banking  business  or  otherwise. 

“And  the  undersigned  hereby  grants  full  power  to  said 
attorney  in  the  name  of  the  undersigned  to  substitute  and  appoint 
from  time  to  time  the  general  manager  or  assistant  general 
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manager  for  the  time  being  of  the  Bank  of  Hamilton  or  the  agent 
for  the  time  being  of  the  branch  office  of  the  said  bank  where 
the  advance  or  advances  are  made  the  attorney  or  attorneys  ir- 
revocable of  the  undersigned  in  the  name  of  the  undersigned  to 
give  the  security  or  securities  above  referred  to,  the  -undersigned 
hereby  ratifying  and  confirming  whatever  the  said  attorney  here- 
by appointed  or  the  attorneys  appointed  by  such  attorney  hereby 
appointed  or  any  one  or  more  of  them  shall  do  in  the  name  of 
the  undersigned;  and  this  power  of  attorney  and  the  powers  of 
attorney  given  by  the  said  attorney  hereby  appointed  may  be 
exercised  in  the  name  and  on  behalf  of  the  heirs  or  devisees, 
executors,  administrators,  or  assigns  of  the  undersigned  and  shall 
not  be  revoked  by  the  death  of  the  undersigned.” 

In  or  about  the  year  1924  the  Bank  of  Hamilton  was  amal- 
gamated with  the  Canadian  Bank  of  Commerce,  and  thereafter 
the  plaintiffs  banking  account  was  kept  at  the  branch  of  the 
Canadian  Bank  of  Commerce  in  the  same  location  as  before.  On 
the  18th  February,  1924,  the  plaintiff  signed  and  left  with  the 
Canadian  Bank  of  Commerce  a power  of  attorney  as  follows:— 
“Know  all  men  by  these  presents  that  R.  H.  Uttenweiler  of 
Toronto  has  been  made,  constituted  and  appointed,  and  is  by 
these  presents  made,  constituted  and  appointed,  the  true  and  law- 
ful attorney  of  the  undersigned  P.  J.  Hayes  of  Toronto,  for  and 
in  the  name  of  the  undersigned  to  borrow  money  (whether  by 
way  of  overdraft  or  otherwise  howsoever)  from  the  Canadian 
Bank  of  Commerce  and  to  deposit  with  or  transfer  or  give  to 
the  said  bank  as  security  for  any  moneys  borrowed  or  to  be  bor- 
rowed any  negotiable  paper,  stocks,  bonds,  and  other  securities, 
including  therewith,  but  not  so  as  in  any  way  to  limit  or  restrict 
the  generality  of  the  foregoing,  warehouse  receipts,  bills  of  lading, 
and  assignments  under  section  88  of  the  Bank  Act;  to  draw, 
accept,  sign,  make,  endorse,  negotiate,  and  dispose  of  all  or  any 
bills  of  exchange,  promissory  notes,  cheques  and  orders  for  the 
payment  of  money;  to  authorise  and  empower  any  manager  or 
other  officer  of  the  said  bank  to  accept  on  behalf  of  the  under- 
signed all  or  any  drafts  or  bills  of  exchange;  to  pay  and  receive 
all  moneys  and  to  give  acquittances  for  the  same;  to  discount  or 
deposit  with  the  said  bank  any  negotiable  paper,  stocks,  bonds, 
and  other  securities ; to  draw  and  sign  all  cheques,  orders  and 
drafts  for  payment  of  money  drawn  on  the  said  bank;  to  arrange, 
settle,  and  balance  ali  books  and  accounts,  and  to  sign  the  bank’s 
form  of  settlement  of  balances  and  release ; and  generally,  for  and 
in  the  name  of  the  undersigned,  to  transact  with  the  said  hank 
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any  business  he  may  think  fit;  and  all  that  the  said  attorney  shall 
do  by  virtue  hereof  is  hereby  ratified  and  confirmed. 

‘'The  said  bank  may  continue  to  deal  with  the  said  attorney 
under  this  power  until  notice  of  the  revocation  hereof  has  been 
given  in  writing  to  the  manager  or  acting  manager  of  the  branch 
of  the  said  bank  at  which  the  account  of  the  undersigned  is  kept, 
and  until  such  notice  in  writing  has  been  given  the  acts  of  the 
said  attorney  hereunder  with  the  said  bank  shall  be  binding  on 
the  undersigned.” 

During  the  years  1922  to  1926  Uttenweiler  misappropriated 
large  sums  of  money  belonging  to  the  plaintiff.  He  accomplished 
these  misappropriations  by  negotiating  to  the  defendant  bank 
cheques  received  by  the  plaintiff  from  his  customers  in  payment 
of  their  accounts.  These  cheques  were  payable  to  the  order  of 
the  plaintiff  and  were  endorsed  by  Uttenweiler  “per  pro The 
proceeds  of  these  cheques  were  paid  in  cash  over  the  counter  to 
Uttenweiler,  and  the  sums  so  received  were  in  whole  or  in  part 
misappropriated  by  him.  I pause  here  to  observe  that  the  de- 
fendant bank  was,  for  banking  purposes,  a stranger  both  to  the 
plaintiff  and  to  Uttenweiler;  neither  of  them  being  customers  of 
that  bank.  The  facts  apear  more  in  detail  in  the  full  and  care- 
ful judgment  of  the  trial  Judge. 

I agree  with  the  view  of  the  learned  trial  Judge  that  parol 
evidence  is  not  admissible  to  vary  or  contradict  the  terms  of  the 
written  powers  of  attorney,  and  am  also  of  opinion  that  on  the 
part  of  the  defendant  bank  no  such  negligence  is  shewn  as  to 
establish  that  it  did  not  act  in  good  faith  in  cashing  the  cheques 
in  question  (see  sec.  3 of  the  Bills  of  Exchange  Act). 

On  the  question  of  notice  to  the  defendant  bank,  I refer  to 
the  words  of  Lord  Macnaghten  delivering  the  judgment  of 
the  Privy  Council  in  Bryant  Powis  and  Bryant  Ltd.  v.  La  Banque 
du  Peuple,  [1893]  A.C.  at  p.  177,  where  he  says: — 

“On  the  appeal  before  this  Board  the  learned  counsel  for  the 
appellant  did  not  seriously  dispute  the  proposition  that  the  words 
‘per  pro.’  in  the  acceptance  or  endorsement  of  a bill  of  exchange 
or  promissory  note  amount  to  an  express  statement  that  the 
party  so  accepting  or  endorsing  the  bill  or  note  has  only  a special 
and  limited  authority,  and  therefore,  that  a person  who  takes  a 
bill  or  note  so  accepted  or  endorsed  is  bound  at  his  peril  to  inquire 
into  the  extent  of  the  agent’s  authority:  Stagy  v.  Elliot  (1862), 
12  C.B.N.S.  373-81,  per  Byles,  J.  Nor  was  it  disputed  that 
powers  of  attorney  are  to  be  construed  strictly — that  is  to  say, 
that  where  an  act  purporting  to  be  done  under  a power  of  at- 
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torney  is  challenged  as  being  in  excess  of  the  authority  conferred 
by  the  power,  it  is  necessary  to  shew  that  on  a fair  construction 
of  the  whole  instrument  the  authority  in  question  is  to  be  found 
within  the  four  corners  of  the  instrument,  either  in  express  terms 
or  by  necessary  implication. 

“In  the  result  the  argument  was  reduced  to  a consideration 
of  the  true  construction  and  effect  of  the  power  of  attorney.” 

These  considerations  limit  the  issue  to  be  determined  on  the 
present  appeal  to  the  question  whether  Uttenweiler  had  authority, 
under  the  circumstances  of  this  case,  to  negotiate  and  dispose  of 
the  customers’  cheques  now  in  question  by  cashing  them  at  the 
defendant  bank.  If  he  had  such  authority  the  action  fails.  If 
he  had  not,  then  the  defendant  bank  was  party  to  the  conversion 
of  the  plaintiff’s  securities  and  the  action  must  succeed. 

In  considering  the  issue  so  stated,  it  seems  desirable  to  refer 
in  some  detail  to  the  evidence  on  three  points : — 

1.  The  origin  of  the  practice  in  question  and  the  facts  and  cir- 
cumstances surrounding  the  signing  and  delivery  of  the  power 
of  attorney  to  the  Bank  of  Hamilton. 

2.  The  immediate  lodgement  of  the  power  of  attorney  in  the 
custody  of  the  bank,  where  it  always  remained,  and  the  fact  that 
it  was  never  at  large  in  Uttenweiler’s  hands. 

3.  In  answer  to  the  defence  of  estoppel,  that  the  plaintiff 
never  became  aware  until  1926  that  Uttenweiler  was  habitually 
cashing  cheques  at  the  defendant  bank  or  that  any  cheque  except 
the  first  had  been  cashed  there,  and  that  on  the  occasion  when 
that  cheque  was  cashed  he  reprobated  the  practice. 

In  his  evidence  at  the  trial  the  plaintiff  deposes  as  follows : — 

“Q,.  Who  would  prepare  the  deposits?  A.  Well,  he  would 
(referring  to  Uttenweiler). 

“Q.  Then,  he  had  to  take  them  some  considerable  dis- 
tance— how  far  would  it  be  from  your  place  of  business  to  the 
corner  of  Yonge  and  Colborne-streets  ? A.  I would  say  over  two 
miles,  two  miles  and  a half. 

“Q.  And  I suppose  you  had — perhaps  my  learned  friend  is 
acquainted  with  this — you  had  often  to  hurry  hack  to  endorse 
cheques  and  so  on?  A.  Yes. 

“Mr.  Jennings:  Q.  Then,  what  was  the  result  of  that  em- 
barrassment about  getting  the  hanking  done,  signing  cheques? 
A.  Well,  we  would  have  cheques  in  there  at  times,  and  I would 
not  be  in  there  to  endorse  them,  and  I would  be  in  and  out,  and 
I would  be  probably  wanting  to  pay  something  and  I would  be 
away  down  town,  and  he  would  be  wanting  to  make  a deposit,  or 
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to  get  some  money,  and  I would  have  to  come  on  out,  and  at  that 
time  I was  trying  to  do  what  1 would  new  consider  two  men’s 
work. 

“Q.  Yes?  A.  And  with  the  result  that  I thought  I could 
arrange  to  have  him  do  that  without  me  having  to  come  out. 

“His  Lordship:  Q.  You  said  to  get  cash?  A.  Yes. 

“Q.  Did  that  mean  to  endorse  a cheque  in  order  to  get  the 
cash,  or  to  sign  a cheque?  A.  Oh,  no,  1 never  cashed  any  cheques 
that  way,  your  Lordship. 

“Q.  Any  cheques  that  came  in  to  you  for  deposit  were  being 
endorsed  for  deposit?  A.  Oh,  always,  sir. 

“Mr.  Jennings : Q.  Do  you  know  of  any  instance  to  your 

knowledge  where  a cheque  made  payable  to  your  order,  instead 
of  being  deposited  to  your  credit,  was  cashed  for  the  purpose  of 
the  business?  A.  Never  to  my  knowledge  until  after  the  18th 
March. 

“Mr.  Thomson:  He  has  not  given  the  year?  A.  That  is  the 

18th  March,  1926. 

“Mr.  Jennings:  Q.  Then  in  consequence  of  this  difficulty, 

you  have  been  telling  us  about,  did  you  speak  to  any  one  about 
it?  A.  Down  in  the  fall,  I spoke  to  Mr.  Hart. 

“His  Lordship : Q.  That  is  in  the  Bank  of  Hamilton  ? 

A.  Yes. 

“Q.  Well,  in  consequence  of  this,  you  did  something?  A.  Yes. 

“Mr.  Thomson : I have  no  objection  to  that,  my  Lord. 

“His  Lordship : Q.  What  did  you  do  ? A.  I had  Mr.  Hart 
get  this  power  of  attorney. 

“Mr.  Jennings:  Q.  Yes?  A.  And  Mr.  Hart  got  up  the 

power  of  attorney,  and  I signed  it. 

“Q.  What  power  of  attorney  was  that?  A.  That  was  to  de- 
posit the  money  received  by  me — 

“Mr.  Thomson : I submit  the  document  speaks  for  itself, 

and  he  should  not  attempt  to  summarise  it. 

“His  Lordship : It  was  put  in. 

“Mr.  Jennings:  Q.  How  was  it  made  up?  Was  it  type- 

written or  handwritten,  or  what  was  it?  A.  It  was  on  his  form, 
the  regular  hank  form. 

“Q.  The  printed  form — who  produced  it?  A.  Mr.  Hart. 

“Q.  Wliere  did  you  sign  it?  A.  In  the  Bank  of  Hamilton 
building  there. 

“Q.  Did  you  take  it  away  with  you?  A.  No. 

“Q.  Did  you  keep  any  copy?  A.  No. 

“Q.  What  became  of  what  you  signed?  A.  Mr.  Hart  kept  it. 
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“Q.  And  you  signed  it  and  left  it  in  the  bank?  A.  I signed 
it  and  left  it. 

“Q.  And  no  difficulty  arose  about  that,  and  you  never  beard 
of  it  again  until  after  the  amalgamation  of  the  bank  with  the 
Bank  of  Commerce?  A.  And  then  they  sent  me  up  another 
one,  which  was  the  same  thing. 

“Q.  And  you  signed  that?  A.  I signed  that. 

“Q.  And  what  became  of  it?  A.  It  went  back  to  the  bank. 

“Q.  Had  anything  passed  between  you  at  any  time  as  to  such 
a course  of  dealings?  A.  Ho,  except  the  one  cheque. 

“Q.  What  do  you  mean  by  the  one  cheque — explain  that  to 
His  Lordship  ? A.  I really  do  not  know,  I would  not  swear 
whether  that  cheque  was  signed  by  me  or  by  Uttenweiler. 

“Q.  Yes?  A.  But  that  was — 

“Q.  It  was  your  cheque  on  your  bank-account?  A.  It  was 
my  cheque  on  the  Bank  of  Hamilton. 

“Q.  And  on  this  occasion  you  came  in  about  a quarter  to 
three  for  the  pay?  A.  Yes. 

“Q.  Go  on  from  there?  A.  Well,  he  said  that  for  some 
reason,  I have  forgotten  just  the  reason,  he  claimed  he  was  not 
able  to  get  to  the  bank  yet. 

“Q.  Yes?  A.  And  the  bank  was  a couple  of  miles  away  from 
us,  and  he  would  not  be  able  to  make  it,  and  we  had  some  words 
about  it,  and  he  said  he  could  get  it  from  the  bank  across  the 
road,  he  said  they  would  cash  my  cheque  at  the  bank  across  the 
road. 

“Q.  What  bank?  A.  I did  not  know  just  particularly  at  the 
time,  but  it  was  the  Standard  Bank. 

“Q.  Yes?  A.  Then  I telephoned  down  to  the  Bank  of  Ham- 
ilton. 

“Mr.  Thomson:  This  is  subject  to  my  objection,  the  con- 

versation— 

“His  Lordship : Yes,  you  telephoned  the  bank,  anyway,  and 

as  a result  of  that,  the  man  was  able  to  get  the  cheque  cashed? 
A.  Mr.  Hart  said  he  would  telephone  the  bank  to  cash  that  one 
cheque,  but  not  to  take  any  more. 

“His  Lordship:  That  is  not  evidence  at  all. 

“Mr.  Jennings:  What  did  you  do  in  consequence  of  that 

conversation  with  your  own  manager — did  you  give  any  instruc- 
tions? A.  I gave  instructions  to  Uttenweiler  not  to  do  that  any 
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“Q.  What  do  you  mean  by  that?  A.  To  leave  me  in  the  posi- 
tion where  he  would  have  to  go  across  the  road  to  cash  a cheque 
and  not  to  cash  any  cheques. 

“Q.  He  had  to  cash  cheques — you  mean,  no — ? A.  Excepting 
at  our  own  bank. 

“Q.  Yes,  all  right.  Now  then,  although  you  may  not  have 
known  it  at  the  time,  you  do  now  know  that  during  the  years  we 
are  considering,  1922  to  1926,  Uttenweiler  cashed  a very  very 
large  number  of  wage-cheques  at  the  Standard  Bank — you  know 
that  to-day?  A.  Well,  I know  that  he  cashed  cheques. 

“Q.  Yes,  wage-cheques,  I am  referring  to?  A.  Well,  I sup- 
pose so,  I have  not — 

‘rQ.  Do  you  know,  Mr.  Hayes,  or  don’t  you?  A.  No,  I don’t 
positively  know.  I don’t  positively  know,  he  may  have.  Now, 
I am  not — 

“Q.  He  might  have?  A.  Yes,  and  I would  not  know. 

“Q.  Now,  I want  you  to  assume  for  a minute  that  he  did  not 
only  do  it  once,  but  that  he  did  it  a score  or  more  of  times? 
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A.  Yes. 


aQ.  And  I want  you  to  say  whether  you  can,  if  you  can,  say 
that  at  any  time  except  on  this  first  occasion  it  was  done  with  your 
consent  ? A.  I want  to  say  that  absolutely  no. 

“Q.  It  was  done  without  your  consent?  A.  And  without  my 
knowledge.” 

(This  is  confirmed  by  Uttenweiler  in  his  evidence  at  pages 
158  and  159). 

“Q.  And  without  your  knowledge,  and  you  will  stick  to  that, 
even  if  it  is  shewn  later  that  this  cashing  of  wage-cheques  by  the 
Standard  Bank  was  almost  of  weekly  occurrence?  A.  Yes.” 
Hart,  the  manager  of  the  Bank  of  Hamilton,  says: — 

“Q.  Then,  after  the  document  was  signed,  what  became  of  it? 
A.  It  was  put  in  the  Bank  of  Hamilton  files  and  kept  there. 

“Q.  To  your  knowledge,  was  its  existence  communicated  to 
any  one  from  its  date  on?  A.  Not  that  I know.” 

It  appears  from  the  evidence  of  Babbit,  manager  of  the  de- 
fendant’s branch  at  Parkdale,  that  at  the  beginning  of  these  oper- 
ations on  the  5th  July,  1912,  he  made  inquiries  from  the  manager 
of  the  Bank  of  Hamilton  in  regard  to  the  power  of  attorney,  and 
I think  the  only  inference  to  be  drawn  from  his  evidence  and 
that  of  Uttenweiler  is  that  the  defendant  bank,  through  him,  had 
Constructive  notice  of  the  provisions  contained  in  the  power,  and 
as  a banker  Babbit  would  be  in  fact  aware  that  the  document  was 
the  usual  power  given  by  a customer  to  his  bank  and  left  in  its 


198 


ONTARIO  LAW  REPORTS. 


App.  Div. 

1928. 

Hayes 

v. 

Standard 
Bank  of 
Canada. 

Marten,  J.A. 


Lvol. 

custody  and  control.  In  the  course  of  his  evidence  Babbit  also 
deposes  that  after  his  telephone  inquiry  on  the  5th  July,  1912,  he 
never  made  any  further  inquiry  from  the  Bank  of  Hamilton  or 
from  the  Bank  of  Commerce,  and  he  never  had  any  communica- 
tion whatever  with  Hayes  regarding  the  cashing  of  these  cheques. 

While  the  negotiations  and  discussions  leading  up  to  the  sign- 
ing and  delivery  of  the  power  of  attorney  to  the  Bank  of  Hamilton 
are  not  admissible  as  evidence  to  vary  the  contents  of  the  written 
document,  the  surrounding  facts  and  circumstances  are  admissible 
for  the  purpose  of  enabling  the  Court  to  consider  and  ascertain 
the  purpose  to  which  the  authority  given  applies — in  other  words, 
the  subject-matter  to  which  the  general  words  of  the  power  of 
attorney  relate. 

In  ascertaining  the  purposes  for  which  the  authority  in  ques- 
tion was  given,  the  governing  fact  is  that,  as  detailed  in  the  fore- 
going evidence,  the  powers  of  attorney  were  given  not  to  Utten- 
weiler  for  general  use  but  were  given  to  the  Banks  of  Hamilton 
and  Commerce  for  their  protection  and  for  the  convenience  of 
the  plaintiff  in  dealing  with  them  and  not  otherwise.  Further,  I 
observe  that  the  custody  of  the  documents  never  passed  to  Utten- 
weiler  to  be  used  by  him  at  large,  but,  having  been  prepared  in 
the  banks  for  their  use  and  protection,  these  documents  remained 
in  their  custody  at  all  times  and  were  not  physically  available 
to  Uttenweiler  for  use  outside  the  plaintiff’s  bank. 

Supplementing  this  leading  circumstance  (that  the  documents 
never  became  authorities  at  large)  we  have,  as  evidence  of  the 
purpose  for  which  authority  was  given,  the  following  facts:  that 
at  the  time  when  exhibit  5 was  signed  Hayes  was  very  busy  out- 
side the  shop  and  desired  to  be  relieved  from  the  necessity  of 
making  frequent  returns  to  his  shop;  that  he  inquired  from  his 
banker  how  this  could  be  done;  that  as  a result  Hart,  manager 
of  the  Bank  of  Hamilton,  produced  the  bank’s  form  of  power 
of  attorney,  exhibit  5,  and  explained  or  read  it  to  Hayes,  who 
signed  it  and  left  it  in  Hart’s  custody;  and,  lastly,  that  the  inter- 
nal evidence  from  the  contents  of  these  powers  of  attorney  shews 
that  they  were  given  not  merely  to  but  for  the  protection  of  the 
customer’s  bank.  The  general  words  of  the  power,  “to  sign,  draw, 
accept,  make,  endorse,  assign  or  transfer  any  cheques,  promissory 
notes,  bills  of  exchange in  which  the  under- 

signed may  be  interested  or  concerned,”  must,  in  my  opinion,  be 
limited  to  the  purpose  for  which  Hayes  gave  the  authority, 
namely,  for  the  purpose  of  dealings  with  his  own  banker. 
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In  the  7th  edition  of  Bowstead  on  Agency,  p.  74,  the  principle 
is  stated  as  follows : “ General  words  do  not  confer  general 
powers,  but  are  limited  to  tiie  purpose  for  whicii  the  authority  is 
given/'  In  the  authorities  cited  by  the  author  in  support  or 
the  principle  so  stated  the  facts  are  not  similar  to  the  facts  of 
the  present  case,  but  none  the  less  1 am  of  opinion  that  the  prin- 
ciple so  stated  is  of  general  application  and  applies  wherever  the 
purpose  for  which  the  authority  is  given  clearly  appears.  In  such 
a case  the  general  words  do  not,  in  my  opinion,  extend  the  power 
beyond  such  purpose.  This  does  not  infringe  on  the  general 
rule  that  every  document  is  to  be  construed  according  to  the 
words  which  the  party  executing  it  has  chosen  to  use,  and  I agree 
that  if  a power  of  attorney  had  been  executed  by  the  plaintiff  and 
delivered  out  to  Uttenweiler  containing  as  a distinct  power  the 
words  which  I have  quoted  above,  it  would  have  afforded  ample 
authority  to  do  what  was  here  done.  Whether  the  words  used 
in  the  documents  (exhibits  5 and  6)  are  limited  by  the  other 
clauses  of  the  document  itself,  I do  not  discuss,  for  in  my  opinion 
the  circumstances  already  stated  shew  that  the  authority  given 
by  Hayes  never  became  an  authority  at  large  in  the  hands  of  Ut- 
tenweiler, but  always  remained  “cribbed  and  confined"  to  the  sole 
purpose  of  the  plaintiff's  transactions  with  his  own  banker. 

The  importance  of  custody  in  the  case  of  a power  of  attorney 
is  scarcely  discussed  in  any  authorities  which  I have  discovered, 
but  I find  one  case  in  which  it  is  incidentally  touched  on  by 
Baron  Parke.  In  Hibberd  v.  Knight  (1848),  2 Ex.  10,  a ques- 
tion arose  regarding  the  refusal  of  an  attorney-in-fact  to  produce 
at  the  trial  the  power  of  attorney  under  which  he,  acting  for  the 
lessor,  had  executed  a lease.  He  also  refused  to  disclose  its  con- 
tents as  secondary  evidence,  and  it  was  held  that  he  was  not 
bound  to  do  so.  Baron  Parke  says,  at  p.  11,  “This  power  of 
attorney  is  the  deed  of  the  attorney  to  whom  it  was  given,  and 
he  is  to  keep  it,  and  under  it  to  shew  that  he  has  authority  for  what 
he  has  done." 

My  conclusions  therefore  are : — 

1.  That  the  purpose  for  which  the  authority  in  question  was 
given  was  limited  to  dealings  with  the  plaintiff's  bankers. 

2.  That  the  general  authority  to  negotiate  and  dispose  of 
cheques  was  thereby  limited  to  a negotiation  and  disposal  of 
them  at  the  plaintiff's  bankers,  the  Bank  of  Hamilton  and  the 
Bank  of  Commerce. 

3.  That  Uttenweiler  had  no  authority  to  negotiate  or  dispose 
of  the  plaintiff's  cheques  to  the  defendant  bank. 
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4.  That  constructive  and  possibly  actual  notice  must  be  im- 
puted to  the  defendant  bank  of  the  limitation  on  Uttenweiler’s 
authority. 

For  these  reasons  I would  allow  the  appeal,  and,  unless 'the 
parties  agree  on  a sum,  direct  a reference  to  the  Master  to  as- 
certain the  damages  which  the  plaintiff  is  entitled  to  recover. 


Hasten,  J.A. 

Riddell,  J.A. : — An  appeal  from  the  judgment  of  Mr.  Jus- 
tice Grant — it  was  very  ably  and  exhaustively  argued  on  both 
sides. 

The  many  cases  collected  for  the  appellant,  who  furnished  the 
Court  with  abstracts  of  the  judgments  in  them  all,  reduce  on 
analysis  to  particular  instances  of  the  broad  general  rule  of  law 
that  in  the  interpretation  of  a contract  of  any  kind  the  whole 
document  must  be  read  and  considered,  giving  as  ample  an  effect 
to  each  part  as  is  justified  by  the  whole. 

So  lead,  I think  the  power  of  attorney  gives  power  to  the 
agent  to  endorse  and  dispose  of  the  cheques  in  question.  Had 
the  bank  examined  the  power  of  attorney  and  relied  upon  it,  I think 
there  could  have  been  no  question  as  to  its  rights. 

As  is  said  in  the  Privy  Council  in  Bryant  Powis  and  Bryant  Ltd. 
v.  La  Banque  du  Peuple , [1893]  ' A.C.  170,  at  p.  180,  citing  and 
approving  President  etc.  of  the  Westfield  Bank  v.  Cornen  (1867), 
37  N.Y.  (10  Tiff.)  320,  322:— 

“Whenever  the  very  act  of  the  agent  is  authorised  by  the 
terms  of  the  power,  that  is,  whenever  by  comparing  the  act  done  by 
the  agent  with  the  words  of  the  power,  the  act  is  in  itself  war- 
ranted by  the  terms  used,  such  act  is  binding  on  the  constituent, 
as  to  all  persons  dealing  in  good  faith  with  the  agent;  such 
persons  are  not  bound  to  inquire  into  facts  aliunde.  The  ap- 
parent authority  is  the  real  authority.” 

But  here  the  bank  did  not  compare  “the  act  done  by  the  agent 
with  the  words  of  the  power;”  but  simply  acted  on  the  statement 
that  he  had  a power  of  attorney. 

The  question  then  is,  is  the  bank  justified  in  acting  on  the 
powers  therein  contained  even  if  it  did  not  know  the  terms  ? In 
other  words,  do  the  rights  of  the  bank  depend  on  an  estoppel 
cf  the  donor  of  the  power  denying  the  terms  of  his  document? 

Ilamhro  v.  Burnand,  [1904]  2 K.B.  10,  seems  to  be  a binding 
decision  directly  in  point.  There  the  head-note  reads: — 

“Where  an  agent,  in  contracting  on  behalf  of  his  principal, 
has  acted  within  the  terms  of  a written  authority  given  to  him 
by  the  principal,  but  the  existence  of  which  was  not  known  to 
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the  other  party  to  the  contract,  the  principal  cannot,  if  the  other 
party  has  acted  bond  fide , repudiate  liability  on  the  contract  on 
the  ground  that  the  agent,  in  making  it,  acted  in  his  own  interests, 
and  not  in  those  of  his  principal.” 

Collins,  M.R.,  at  pp.  19,  20,  22,  says : — 

“It  has  been  contended  for  the  appellants  that,  although  ex- 
press authority  was  given  in  writing,  as  in  the  present  case, 
authorising  an  agent  to  make  such  a contract  as  he  has  made,  it  is 
open  to  the  principal  to  say  that,  nevertheless,  if  it  appears,  on  in- 
quiring into  the  motives  which  existed  in  the  agent’s  mind,  that  he 
intended,  in  making  the  contract,  to  misuse  for  his  own  ends  the 
opportunity  given  to  him  by  his  authority,  and  apply  it  to  a 
purpose,  which,  if  the  principal  had  known  of  it,  he  would  not 
have  sanctioned,  then,  because  the  agent  was  so  influenced  by 
improper  motives,  the  principal  is  not  liable  upon  the  contract 
made  by  him.  I should  have  said  myself,  apart  from  authority 
on  the  subject,  that  such  a proposition  could  not  hold  water. 


“It  would  be  impossible,  as  it  seems  to  me,  for  the  business  of 
a mercantile  community  to  be  carried  on,  if  a person  dealing 
with  an  agent  was  bound  to  go  behind  the  authority  of  the  agent 
in  each  case,  and  inquire  whether  his  motives  did  or  did  not  in- 
volve the  application  of  the  authority  for  his  own  private 
purposes. 


“The  defendants’  counsel  sought  to  distinguish  the  case  of 
Bryant  Powis  and  Bryant  Ltd.  v.  La  Banque  du  Peuple  on  the 
ground  that  it  related  to  a negotiable  instrument  in  the  hands  of 
a bona  fide  holder  for  valuable  consideration.  But,  as  Romer, 
L.J.,  has  pointed  out,  it  appears  that  the  agent  who  endorsed  the 
bills  in  that  case  endorsed  them  ‘per  pro.,’  thereby  giving  notice 
to  any  one  who  took  the  bill  of  the  fact  that  he  was  acting  within 
the  terms  of  a special  authority.” 

Romer,  L.J.,  at  p.  23,  says: — 

“Consider  how  the  case  would  have  stood  if  the  plaintiffs  in 
this  case,  who  accepted  the  guarantee  policies,  had  not  relied 
merely  on  the  representation  which  Burnand  necessarily  made 
to  them  by  professing  to  sign  the  policies  on  behalf  of  his  co- 
defendants. The  utmost  which,  it  appears  to  me,  they  need  have 
done,  as  between  themselves  and  the  principals  of  the  agent,  was 
to  ask  the  agent  to  produce  his  written  authority,  if  he  had  any. 
Had  they  done  that,  and  had  that  authority  been  shewn  to  them, 
it  would  have  been  hopeless,  in  my  opinion,  for  the  principals  of 
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the  agent  afterwards  to  say  that  they  were  not  bound  by  the 
written  authority  so  inspected  because  the  agent  had  acted  in 
bad  faith  towards  them  in  acting  upon  that  authority.  As  a 
matter  of  principle  this  appears  to  me  so  clear  that  I will  not 
further  consider  the  point.  Then  does  it  make  any  difference 
that  in  point  of  fact  the  plaintiffs  did  not  inspect  the  authority? 
I think  not. 


“It  seems  to  me  that  the  pla’ntiffs  are  really  in  the  same  position 
as  if  they  had  asked  to  see  the  written  authority,  and  it  had  been 
produced  to  them.” 

Mathew,  L.  J.,  agrees  and  at  p.  26  adds : — 

“The  persons  dealing  with  him  were  not  likely  to  inquire  for 
those  documents,  but  there  they  were,  if  called  for;  and  I agree 
that  the  position  is  really  the  same  as  if  the  plaintiffs  had  asked 
to  inspect  the  documents  in  order  to  see  what  the  authority  was, 
and  had  been  allowed  to  do  so. 


“It  seems  to  me  unreasonable  to  suggest  that  it  was  incumbent 
on  the  plaintiffs,  in  dealing  with  Burnand,  first  to  insist  on  seeing 
the  document  under  Avhich  he  Was  acting  as  agent,  and  then  to 
enter  into  an  investigation  as  to  his  relation  to  Gaze  & Sons,  and 
the  absence  of  any  indirect  and  dishonest  motives  on  his  part  in 
making  the  contract.  The  defendants,  who  made  Burnand  fheir 
agent,  would  know  that  credit  would  be  given  to  him  without 
any  such  proceeding.  There  does  not  appear  to  be  any  authority 
to  shew  that  such  an  inquiry  is  required  of  a person  dealing  with 
an  agent.” 

This  reasoning  equally  applies  to  the  case  of  knowledge  of 
the  existence  of  a power  of  attorney  and  omission  to  examine  it. 

The  position  of  the  bank  cannot  be  worse  because  it  knew  of 
the  existence.  I accept  the  law  that  when  a third  party  knows  of 
the  existence  of  a written  power  of  attorney  he  deals  with  the 
agent  at  his  peril  and  cannot  rely  upon  the  agent  having  powers 
in  excess  of  those  expressed;  but  the  correlative  is  also  true,  and 
the  third  party  is  justified  in  considering  that  the  agent  has  all 
the  powers  so  expressed. 

I would  dismiss  the  appeal  with  costs. 

Appeal  allowed  (Riddell,  J.A.,  dissenting) . 
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[In  Bankruptcy.] 


Re  Smith  Transportation  Co.  Ltd. 


1928. 


Bankruptcy — Assignment  by  Company  of  Book  Debts  to  Bank — Assign- 
ment of  Book  Debts  Act,  1923,  13  & Ilf  Geo.  V.  ch.  29,  sec.  If — Bank- 
ruptcy Act,  sec.  30(1) — Registration  of  Assignment — Head  Office  of 
Company — Where  Situated — Ontario  Companies  Act,  sec.  92. 


A general  assignment  of  the  book  debts,  present  and'  future,  of  a com- 
pany incorporated  under  the  Ontario  Companies  Act,  to  a bank  as 
security  for  advances,  was  held  void  as  against  the  trustee  in  bank- 
ruptcy of  the  estate  of  the  company,  because  not  registered  as  re- 
quired by  the  Assignment  of  Book  Debts  Act,  1923,  13  & 14  Geo.  V. 
ch.  29,  sec.  4 (Ont.),  and  also  by  virtue  of  the  provisions  of  sec. 
30  (1)  of  the  Bankruptcy  Act. 

Where  the  assignor  is  a company,  the  assignment  of  book  debts  must 
be  registered  in  the  office  of  the  County  Court  of  the  county  in  which 
the  head  office  of  the  company  is  situate;  and  the  head  office  means 
the  head'  office  designated  in  the  letters  patent  incorporating;  the 
company  or  in  any  by-law  that  may  be  passed  by  the  company  pur- 
suant to  sec.  92  of  the  Companies  Act. 

Todd  v.  Egyptian  Delta  Land  and  Investment  Co.,  [1928]  1 K.B.  152, 
applied  and  followed. 

Motion  by  the  trustee  in  bankruptcy  of  the  estate  of  the  com- 
pany for  an  order  or  judgment  declaring  void  a general  assign- 
ment of  book  debts  made  by  the  company  to  the  Standard  Bank 
of  Canada. 


February  24.  The  motion  was  heard  by  Fisher,  J. 

G.  H.  Kilmer,  K.C.,  and  W.  J . Beaton,  for  the  trustee. 

M.  H.  Ludwig,  K.C.,  and  R.  H.  Parmenter,  K.C.,  for  the 
bank. 

S.  H.  Bradford,  K.C.,  for  the  insolvent  company. 

March  10.  Fisher,  J. : — The  debtor  company  was  on  the 
26th  July,  1926,  incorporated  by  letters  patent  (exhibit  1)  under 
the  Ontario  Companies  Act,  now  R.S.O.  1927,  ch.  218,  for  the  ex- 
press purpose  of  taking  over  the  property  and  business  of  an  unin- 
corporated company  known  as  the  Smith  Transportation  Company, 
which  had  been  carried  on  at  the  town  of  Oshawa  since  1922.  By 
the  letters  patent  the  capital  stock  of  the  company  was  to  be 
$500,000  and  the  head  office  was  to  be  situate  in  the  city  of 
Toronto. 

The  business  of  the  company  was  trucking  in  express  and 
freight.  Owing  to  the  expansion  of  the  business  of  the  company, 
a garage  or  place  in  Toronto  was  opened  to  house  the  trucks  and 
to  direct  their  operation  from  that  quarter  to  different  points  in 
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the  Province,  and  other  than  holding  some  shareholders’  and 
directors’  meetings  in  Toronto,  no  other  business  prior  to  the 
date  of  the  assignment  attacked  was  transacted  in  Toronto.  All 
the  staff,  official  management,  and  control,  and  the  books  of  the 
company,  were  at  the  office  at  Oshawa,  and  there  the  seal  of  the 
company  was  kept.  The  company  did  its  business  with  the  Stan- 
dard Bank,  and  on  the  18th  September,  1926,  having  advanced  to 
the  company  $10,000,  the  bank  took  as  collateral  a general  assign- 
ment of  its  present  and  future  book  debts.  The  assignment  was 
registered  in  the  office  of  the  clerk  of  the  County  Court  of  the 
County  of  Ontario,  on  the  20th  September,  1926.  On  the  6th 
December,  1927,  the  debtor  company  was,  by  an  order  of  the 
Court,  declared  bankrupt,  and  subsequently  the  bank  filed  with 
the  trustee  proof  of  an  indebtedness  amounting  to  $30,000  and 
claimed  to  hold  the  assignment  in  question  as  security. 

After  the  company  was  incorporated,  by-law  No.  1 of  the 
company  was  passed,  and  by  that  by-law  it  was  enacted  that  “the 
head  office  of  the  company  shall  be  in  the  city  of  Toronto  at  such 
place  therein  as  the  directors  may  from  time  to  time  decide.” 
This  by-law  was  subsequently  confirmed  by  the  shareholders. 

For  the  trustee  it  is  contended  that  the  assignment  is  void 
as  against  creditors  of  the  insolvent  company  for  non-compliance 
with  sec.  30  of  the  Bankruptcy  Act,  and  also  with  sec.  4 of  the 
Assignment  of  Book  Debts  Act,  1923,  13  & 14  Geo.Y.  ch.  29 
(Ont.) ; sec.  4 provides: — 

“The  assignment  shall  be  registered  in  the  office  of  the  clerk 
of  the  county  or  district  court  of  the  county  or  district  in  which 
the  person  making  the  assignment  resides  at  the  time  of  the  ex- 
ecution thereof,  or  where  the  assignor  is  a company,  in  the  office 
of  the  clerk  of  the  county  or  district  court  of  the  county  or  dis- 
trict in  which  the  head  office  of  the  company  is  situate.” 

Section  30  (1)  of  the  Bankruptcy  Act  provides: — 

“Where  a person  engaged  in  any  trade  or  business  makes  an 
assignment  of  his  existing  or  future  book  debts  or  any  class  or 
part  thereof,  and  is  subsequently  adjudicated  bankrupt  or  makes 
an  authorised  assignment,  the  assignment  of  book  debts  shall  be 
void  against  the  trustee  in  the  bankruptcy  or  under  the  authorised 
assignment,  as  regards  any  book  debts  which  have  not  been  paid 
at  the  date  of  the  presentation  of  the  petition  in  bankruptcy  or 
of  the  making  of  the  authorised  assignment.” 

No  question  arises  as  to  the  bona  fides  of  the  assignment  to 
or  the  advances  made  by  the  bank,  and  it  is  admitted  that  the 
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assignment  was  not  registered  in  the  office  of  the  clerk  of  the 
County  Court  of  the  County  of  York. 

The  by-laws  and  minute-book  of  the  company  were  put  in 
as  exhibit  3,  and  the  records  shew  that  on  the  13th,  August,  1926, 
a meeting  of  the  provisional  directors  and  two  meetings  of  the 
directors  were  held  at  room  No.  502,  Manning  Chambers,  Tor- 
onto, and  on  the  same  day  meetings  of  the  shareholders  of  the 
company  were  held  at  the  same  place,  and  again  on  the  20th 
October,  1927,  there  is  recorded,  “Minutes  of  a special  meeting 
of  the  directors  of  Smith  Transportation  Company  Limited  held 
at  the  head  office  of  the  company.” 

Section  90  of  the  Companies  Act  {supra)  provides  for  the 
election  of  directors  and  officers,  and  sec.  92  (1)  provides  that  a 
company  “may  change  the  location  of  the  head  office  in  Ontario;” 
subsec.  3 provides  for  confirmation  by  the  shareholders,  and  sub- 
sec. 4 provides  that  “a  copy  of  the  by-law  certified  under  the  seal 
of  the  company  shall  be  forthwith  filed  in  the  office  of  the  Pro- 
vincial Secretary  and  published  in  the  Ontario  Gazette ; and,  in 
case  of  a removal  of  the  head  office,  twice  in  a newspaper  pub- 
lished in  the  place  where  the  head  office  was  located  and  also 
twice  in  a newspaper  published  in  the  place  to  which  the  head 
office  is  to  be  removed  or  as  near  thereto  as  may  be.” 

There  is  no  difficulty  in  finding  as  a fact  that  the  official 
management  of  the  company  was  at  Oshawa,  but  the  precise 
point  for  determination  is,  where  was  the  head  office  of  the  com- 
pany at  the  date  of  the  registration  of  the  assignment  of  book 
debts,  having  regard  to  the  letters  patent,  the  by-laws,  and  the 
statute  governing  companies  incorporated  under  the  Companies 
Act? 

For  the  bank  and  the  insolvent  company  it  was  contended 
that  the  head  office  of  the  company  was  in  fact  at  Oshawa,  be- 
cause it  was  there,  as  stated,  that  all  the  books  and  the  seal  of 
the  company  were  kept,  and  from  that  place  the  entire  official 
management  was  conducted;  that  the  1923  statute  was  passed 
for  the  prevention  of  fraud,  and  therefore  should  be  given  a 
liberal  construction;  that  subsec.  2 of  sec.  90  of  the  Companies 
Act  is  directory  only,  and  that  Edwards  v.  Blackmore  (1918),  42 
O.L.R.  105,  was  applicable  and  binding,  because  the  insolvent 
company  was  endowed  with  all  the  capacity  which  a corporation 
created  by  charter  had  at  common  law,  and  that  the  objects  of 
the  company  as  set  forth  in  its  charter  do  not  restrict  the  company 
from  doing  what  it  pleases. 
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In  every  charter  issued  to  a trading  company  in  Ontario  under 
the  Companies  Act,  the  letters  patent  designate  where  the  head 
office  is  to  be,  and  no  doubt  the  reason  is,  that  there  should  be 
a principal  or  head  office  at  some  definite  place  within  the 
Province,  so  that  the  Legislature,  shareholders,  creditors,  and  all 
others  having  business  transactions  with  the  company,  should 
know  where  to  ascertain  the  names  of  the  shareholders,  the  num- 
ber of  shares  held  by  each,  and  the  amount  of  the  capital  stock 
issued  or  otherwise  held. 

But  that  the  letters  patent  or  the  by-laws  of  a company 
designate  the  head  office  at  a particular  place  is,  in  my  opinion, 
no  bar  to  a company  transacting  its  official  business  and  manage- 
ment at  another  place.  The  head  office  of  a company  may  be 
in  Toronto,  and  at  the  same  time  its  foundry  or  factory,  the 
books,  officials  and  employees,  all  concentrated,  as  in  the  present 
case,  at  Oshawa,  but  it  does  not  follow  that  officers  of  a trading 
company  can  change  its  head  office  at  will,  regardless  of  its 
charter,  by-laws,  and  the  governing  statutes,  by  establishing  its 
head  office  whenever  and  wherever  they  choose  to  move  or  have 
their  staff,  management,  works,  etc.  If  so,  the  head  office  of  a 
company  could  be  at  (say)  Windsor  in  January,  at  Toronto  in  May, 
and  at  Ottawa  or  elsewhere  a few  months  later,  and  the  Legisla- 
ture and  those  interested  in  the  company,  creditors  and  others, 
would  never  know  with  any  certainty  where  to  find  the  head 
office. 

Prior  to  the  1923  Act  there  was  no  way,  open  to  creditors 
doing  or  intending  to  do  business  with  a trading  company,  of 
ascertaining  if  a company  had  assigned  its  book  debts;  and  I 
think  the  object  and  aim  of  the  Act  was  to  give  creditors  and 
others  the  same  right  of  searching  at  a particular  place  for 
assignments  of  book  debts  as  they  had  of  searching  for  chattel 
mortgages,  bills  of  sale,  or  liens  given  by  a company.  There  are 
no  decided  cases  in  our  own  courts  on  the  point,  but  in  a very 
recent  income  tax  case  in  England,  referred  to  by  learned  counsel 
for  the  trustee,  Todd  v.  Egyptian  Delta  Land  and  Investment  Co., 
[1928]  1 K.B.  152,  it  was  held  that  a company  incorporated  and 
registered  in  England,  but  its  entire  business  being  carried  on  in 
Egypt,  was  nevertheless  a company  resident  in  England  for  the 
purposes  of  the  Income  Tax  Act.  Sargant,  L.J.,  at  p.  172, 
said : — 

“The  cumulative  effect  of  the  foregoing  sections  is,  in  my 
iudirment,  decisive  and  leads  irresistibly  to  the  conclusion  that  a 
company  regulated  by  the  Companies  (Consolidation)  Act,  1908, 
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has  a residence  (though  not  necessarily  a sole  residence)  in  this 
country  analogous  to  the  residence  of  an  individual.  Such  a 
company  from  its  incorporation,  or  birth,  onwards  is  subjected 
to  continuing  statutory  regulations  which  define  the  limits  of 
its  powers  towards  others,  and  control  the  relations  of  the  com- 
pany to  its  members  and  of  the  members  inter  se  in  most  im- 
portant and,  indeed,  vital  respects.  Though  the  centre  of  the 
company’s  business  activities  and  the  main  direction  and  manage- 
ment of  its  external  affairs  may  be  in  Egypt,  the  centre  of  its 
constitution  as  a company  and  of  its  domestic  arrangements  is 
definitely  fixed  in  this  country  and  at  its  registered  office.  It  is 
here  that  the  company  is  compelled  to  keep  the  particulars  of  its 
capitalization,  its  membership  and  its  liabilities  to  debenture 
holders  and  mortgagees.  It  is  here  that  the  company  can  always 
be  found  and  communicated  with,  and  that  it  can  be  served  with 
notices,  including  notices  to  pay  debts,  so  as  to  become  amenable 
to  winding-up  in  case  of  default.  Further,  it  is  through  the 
medium  of  the  registrar  of  companies  and  the  Courts  of  this 
country  that  the  various  obligations  of  the  company  that  have 
been  referred  to  have  to  be  enforced.  And  it  is  by  the  neces- 
sity of  complying  with  the  statutory  prohibitions  as  to  re- 
duction of  capital  except  with  the  leave  of  the  Court  and  the 
statutory  regulations  as  to  the  registration  of  mortgages,  as 
to  the  appointment  of  auditors  and  as  to  the  publication  of  the 
names  of  the  directors,  that  the  financial  credit  and  stability  of 
the  company  are  assured.  In  my  judgment  the  provisions  of  the 
Act  of  1908  not  only  enable  a company  to  be  born  here,  but  neces- 
sarily keep  the  company  domiciled  here  throughout  its  existence. 
And,  though  residence  is  less  than  domicil,  and  may  often  occur 
without  domicil,  yet  I doubt  whether  an  obligatory  and  continuous 
domicil  in  England,  such  as  seems  to  me  to  result  from  the  pro- 
visions of  the  Act  of  1908  in  the  case  of  such  companies  as  this, 
does  not  necessarily  involve  residence  at  the  place  of  domicil. 
But,  however  this  may  be,  the  requirements  of  the  Act  are,  in 
my  judgment,  such  as  to  keep  the  company  here,  and  make  it 
‘at  home’  here,  to  such  an  extent  as  to  give  it  a national  residence 
in  this  country  sufficient  to  incur  liability  to  income  tax.” 

If  the  head  office  and  property  of  the  company  was  in  Toronto 
and  not  at  Oshawa,  it  seems  to  me  it  might  just  as  well  be 
argued  that  a chattel  mortgage  given  by  the  company  would  not 
be  void  as  against  creditors  if  registered  in  the  county  of  Ontario 
instead  of  in  the  county  of  York. 

In  my  opinion,  the  head  office  of  the  company  referred  to 
in  sec.  4 of  the  1923  Act  means  the  head  office  designated  in  the 
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letters  patent  or  in  any  by-laws  that  may  be  passed  by  a company 
pursuant  to  sec.  92,  and  not  where  the  largest  volume  of  business 
is  carried  on,  and,  if  no  by-law  be  passed  changing  the  head  office, 
the  statutory  head  office  of  a company  remains  at  the  place  desig- 
nated in  the  letters  patent.  If  this  be  not  so,  I am  at  a loss  to 
understand  what  the  Legislature  intended  by  designating  the  head 
office  in  the  letters  patent,  and  in  enacting  sec.  92.  I do  not  see 
that  Edwards  v.  Blackmore  has  any  application,  as  no  one  here 
is  contending  that  the  insolvent  company  did  not  have  the  right 
to  make  a general  assignment  of  its  book  debts. 

Even  if  there  were  no  Act  in  the  Province  of  Ontario,  this 
assignment  'would  be  void  under  sec.  30  (1)  of  the  Bankruptcy 
Act:  see  Re  Gordon  Store  Ltd.  (1923),  24,  O.W.N.  136,  3 C.B.R. 
816,  where  I held,  following  Re  Inverness  Railway  and  Collieries 
Ltd.,  Royal  Bank  of  Canada  v.  Eastern  Trust  Co.  (1922),  3 C.B.R. 
724,  and  [1923]  S.C.R.  177,  that  in  this  Province,  in  which  there 
was  no  statute  providing  for  registration  of  a general  assignment 
of  book  debts,  the  effect  of  sec.  30  (1)  of  the  Bankruptcy  Act  was 
to  make  the  assignment  void  against  the  trustee  as  to  debts  re- 
maining uncollected  at  the  date  of  the  bankruptcy.  Since  that 
decision  the  1923  Act  was  passed  making  it  compulsory  to  register 
all  general  assignments  of  book  debts  with  the  clerk  of  the  County 
Court  of  the  county  where  the  bead  office  is  situate  in  the  case 
of  a company,  and  if  not  so  registered  the  assignment  is  void  as 
against  creditors  of  the  assignor. 

The  conclusion  I have  come  to  is  that  the  head  office  of  the 
company  was,  at  the  date  of  the  assignment,  at  Toronto,  in  the 
county  of  York,  and,  not  having  been  registered  in  that  county, 
it  is  void  under  sec.  30  of  the  Bankruptcy  Act,  and  also  under 
the  1923  Act. 

The  question  whether  or  not  the  Bulk  Sales  Act  had  been 
complied  with  when  the  insolvent  company  took  over  the  assets 
of  the  unlimited  company  was  not  raised  before  me.  If  the  Bulk 
Sales  Act  was  not  complied  with,  it  may  be  that  the  insolvent 
company  did  not  acquire,  as  against  creditors,  any  title  to  the 
book  accounts  it  purported  to  assign  to  the  hank. 

There  will  be  judgment  in  favour  of  the  trustee,  with  costs, 
declaring  that  the  assignment  of  book  debts  to  the  bank  is  void, 
for  delivery  up  to  the  trustee  of  all  unpaid  accounts,  also  for 
whatever  amount  was  received  by  the  bank  on  the  accounts  since 
the  bankruptcy;  and,  if  the  parties  cannot  agree  on  the  amount 
collected,  there  will  he  a reference  to  the  Registrar  to  determine 
the  amount  received  and  judgment  for  the  sum  found  due,  includ- 
ing the  costs  of  the  reference. 
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[IN  CHAMBERS.] 

Talmage  v.  Talmage. 

Husband  and  Wife — Alienation  of  Husband's  Affections — Action  against 

Husband's  Father — No  Reasonable  Cause  of  Action  Disclosed. 

In  an  action  by  a wife  against  her  husband’s  father  for  alienating  the 
affections  of  her  husband,  she  alleged  that  she  was  “prevented  from 
the  companionship  of  her  husband'  and  infant  daughter  by  the  de- 
fendant’s conduct  in  keeping  her  husband  away  from  her,  so  that  she 
is  compelled  to  support  herself  as  best  she  can.”  There  was  no  alle- 
gation of  the  making  of  defamatory  statements  by  the  defendant,  and 
there  was  no  allegation  of  malice:  — 

Held,  that  no  reasonable  cause  of  action  was  shewn,  and  the  proceed- 
ings were,  upon  the  summary  application'  of  the  defendant,  set  aside 
or  forever  stayed, 

Lellis  v.  Lambert  (1897),  24  A.R.  653,  followed. 

Sheppard  v.  Sheppard  (1922),  51  O.L.R.  520,  distinguished. 

Bannister  v.  Thompson  (1913-14),  29  O.L.R.  562,  32  O.L.R.  34,  referred 
to. 

Motion  by  the  defendant  for  an  order  dismissing  the  action 
on  the  ground  that  the  statement  of  claim  disclosed  no  reasonable 
cause  of  action. 

March  14.  The  motion  was  heard  by  Middleton,  J. A.,  in 
Chambers. 

II.  S.  White , K.C.,  for  the  defendant. 

K.  Lang  don,  for  the  plaintiff. 

March  15.  Middleton,  J.A. : — The  plaintiff,  Edna  Talmage, 
is  the  wife  of  Charles  Talmage,  son  of  the  defendant.  By  the 
writ  she  claims  $5,000  damages  sustained  by  reason  of  the  aliena- 
tion of  the  affections  of  her  husband  by  his  father.  This  is  ex- 
panded in  the  statement  of  claim  to  an  allegation  “that  the  de- 
fendant has  alienated  the  affections  of  her  husband  . . . from 

her  and  that  she  is  prevented  from  the  companionship  of  her  hus- 
band and  infant  daughter  by  the  defendant's  conduct  in  keeping 
her  husband  away  from  her,  so  that  she  is  compelled  to  support 
herself  as  best  she  can."  This  is  followed  by  a series  of  allega- 
tions “in  support  of  her  claim."  These  need  not  be  referred  to 
in  detail.  In  short,  they  state  that  the  father  and  son  are  ex- 
tremely friendly  and  that  the  father  was  opposed  to  his  son’s 
marriage  with  the  plaintiff  and  has  in  various  ways  so  acted  as 
to  alienate  the  son’s  affection  from  her.  There  is  nowhere  in  the 
statement  of  claim  any  suggestion  of  the  making  of  defamatory 
statements  by  the  father. 

14 — 62 — o.L.R. 
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The  conflicting  dicta  of  the  Law  Lords  in  the  case  of  Lynch 
v.  Knight  (1861),  9 H.L.C.  577,  left  the  question  of  the  right 
of  a married  woman  to  maintain  an  action  against  a third  person 
for  conduct  alienating  the  affection  of  her  husband,  whereby  she 
lost  his  consortium,  in  a state  of  great  doubt,  and  this  confusion 
has  not  been  yet  satisfactorily  cleared  up,  although  nearly  70 
years  have  elapsed. 

In  Butterworth  v.  Butterworth,  [1920]  P.  126,  Mr.  Justice 
McCardie  collects  cases  and  discusses  to  some  extent  the  prob- 
lems presented,  but  his  utterances  are  clearly  dicta  only.  So 
far  as  they  go,  they  are  against  the  plaintiff’s  right. 

As  against  this,  there  is  a view  stated  by  Mr.  Justice  Darling 
in  Grey  v.  Gee  (1923),  39  Times  L.R.  429,  where  he  said  that, 
although  there  was  no  trace  of  such  an  action  having  been  brought 
in  England,  it  had  been  maintained  in  the  United  States  and 
Canada.  The  case  ended  at  the  trial  in  a verdict  for  the  defend- 
ant. 

In  Ontario  several  such  actions  have  been  brought,  and  in  the 
case  of  Quick  v.  Church  (1893),  23  O.R.  262,  the  plaintiff’s  right 
was  upheld  by  a very  able  court  after  an  exhaustive  examination 
of  innumerable  American  decisions  and  a careful  consideration  of 
Lynch  v.  Knight  and  other  English  cases.  This  decision  was, 
however,  overruled  by  the  Court  of  Appeal  in  the  case  of  Lellis 
v.  Lambert  (1897),  24  A.R.  653,  where  the  Court  definitely  de- 
cided that  neither  at  common  law  nor  under  the  Married  Women’s 
Property  Act  will  an  action  lie  by  a married  woman  against  another 
woman  to  recover  damages  for  alienation  of  her  husband’s  affec- 
tions. This  decision  has  been  ever  since  regarded  as  law  in  this 
Province  and  has  been  followed  without  hesitation. 

Reliance  is  placed  by  the  plaintiff  upon  the  decision  in  the  case 
of  Sheppard  v.  Sheppard  (1922),  51  O.L.R.  520,  but  that  case 
is,  I think,  very  clearly  distinguishable.  The  action  there  was  not 
for  conduct  alienating  the  husband’s  affections,  but  it  was  for  a 
distinct  wrong,  the  speaking  of  defamatory  words.  It  is  true  that 
it  is  alleged  that  the  speaking  of  these  defamatory  words  resulted 
in  the  loss  of  consortium,  but  this  is  a mere  consequence  and 
element  of  damage.  Lynch  v.  Knight  was  such  a case,  and  the 
question  that  was  there  left  open  was  whether,  where  the  only 
damage  alleged  was  the  loss  of  consortium,  the  action  could  be 
maintained.  What  was  decided  was  that  in  that  case  the  action 
failed  because  it  was  not  shewn  that  the  words  were  such  that 
the  loss  of  consortium  followed  as  a natural  and  reasonable  con- 
sequence. The  same  result  followed  when  it  was  sought  to  main- 
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tain  the  claim  upon  the  ground  that  by  reason  of  the  speaking 
of  the  words  complained  of  the  husband  had  ceased  to  maintain 
his  wife.  The  special  damage  must  be  pleaded  as  directly  flowing 
from  the  wrong  complained  of,  and  it  must  be  shewn  that  the 
result  was  the  natural  and  reasonable  consequence  of  the  slander 
alleged. 

In  Sheppard  v.  Sheppard  complete  adherence  to  the  judgment 
in  Lellis  v.  Lambert  is  expressed,  but  the  Judge  refused  to  set 
aside  the  statement  of  claim  because  in  his  opinion  the  action  was 
of  a totally  different  character  and  could  be  maintained.  Here, 
there  being  no  slander,  the  question  whether  the  doubt  raised  in 
Lynch  v.  Knight  ought  to  be  resolved  in  the  plaintiff’s  favour 
does  not  arise. 

Mr.  Langdon  attempted  to  distinguish  this  case  from  the  de- 
cision in  Lellis  v.  Lambert  because  the  allegation  in  it  was  that 
the  female  defendant  had  committed  adultery  with  the  husband, 
and  suggested  that  the  action  was  really  decided  upon  that  ground. 
I do  not  so  understand  the  decision  or  the  argument  upon  which 
it  is  based.  I would  refer  to  Bannister  v.  Thompson  (1913-14), 
29  O.L.R.  562,  32  O.L.R.  34,  as  indicating  that  an  action  will 
lie  on  the  part  of  a husband  for  the  alienation  of  his  wife’s  affec- 
tions even  when  there  has  been  no  unchastity.  The  wife’s  dis- 
ability does  not  rest  upon  this  ground  at  all,  but  has  its  origin 
in  widely  different  considerations.  Personally  I should  be  glad 
to  see  the  sexes  placed  in  a position  of  absolute  equality.  This 
might  be  attained  by  the  abolition  of  the  action  of  crim.  con.,  which 
can  no  longer  be  maintained  in  England,  or  by  granting  to  the  wife 
who  deems  herself  wronged  the  same  remedy  as  that  possessed  by 
her  husband.  When  an  action  is  attempted  to  be  based  upon 
slander,  a new  difficulty  emerges  in  the  plaintiff’s  way.  The 
occasion  is  almost  always  privileged,  and  it  is  difficult  to  prove 
actual  malice.  Any  change  in  the  law  which  would  prevent  full 
and  frank  discussion  of  family  affairs  in  the  domestic  council 
would  be  productive  of  untold  harm. 

In  the  statement  of  claim  here  it  is  significant  that  there  is 
no  allegation  of  malice.  I do  not  think  that  this  if  alleged  would 
in  any  way  help  the  plaintiff.  The  whole  action  is  misconceived, 
and  I think  the  proceedings  in  it  should  be  set  aside  or  forever 
stayed. 

Costs  will  follow  the  result  if  demanded,  but  I trust  they  will 
not  be  asked. 
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[IN  CHAMBERS.] 
Richaed  y.  Hall. 


Pleading — Statement  of  Defence — Denial — Embarrassment — Rules  137, 
Dt2,  11/3,  l'fJt — Order  of  Judge  in  Chambers  Striking  out  Paragraph 
of  Defence — Motion  for  Leave  to  Appeal. 

The  plaintiff  in  his  statement  of  claim  alleged  that  the  defendant 
P.,  an  employee  of  the  defendants  H.  & Co.,  was  walking  along  the 
sidewalk  of  a city  street,  carrying  some  long  iron  pipes  on  his 
shoulder,  and,  turning  a corner,  allowed  the  pipes  to  project  over  the 
travelled  roadway,  where  they  were  hit  by  a motor-vehicle  and 
driven  into  the  face  of  the  plaintiff,  who  was  walking  upon  the  side- 
walk. By  para.  8,  the  plaintiff  alleged  that  P.,  acting  within  the 
scope  of  his  employment  for  H.  & Co.,  was  negligent  in  carrying  the 
pipes  at  the  time  and  in  the  manner  described,  without  taking  pre- 
caution's, etc.,  and  that  that  negligence  was  the  cause  of  the  plain- 
tiff’s injury.  By  para.  4 of  their  statement  of  defence  the  defendants 
P.  and  H.  & Co.  denied  “each  and  every  allegation  of  fact  set  forth 
in  paragraph  8.” 

Upon  the  application  of  the  plaintiff,  para.  4 of  the  defence  was  struck 
out  by  order  of  the  Master,  which  was  affirmed  by  Middleton,  J.A., 
who  held  that  the  pleading  was  in  contravention  of  Rule  142  and  was 
embarrassing. 

Review  of  the  authorities. 

Thorp  v.  Holdsworth  (1876),  3 Ch.  D.  637,  specially  referred  to. 

An  application  for  leave  to  appeal  from  the  order  of  Middleton,  J.A., 
was  refused  by  Meredith,  C.J.C.P.,  who  held,  that  it  made  no  differ- 
ence whether  para.  4 of  the  defence  was  in  or  out,  silence  being,  by 
Rule  144,  as  effectual  a denial  as  the  expressed  denial  was. 

An  appeal  by  the  defendants  Wm.  J.  Hall  & Co.  and  the 
defendant  Parsons  from  an  order  of  the  Master  striking  ont  para. 
4 of  their  statement  of  defence  with  liberty  to  them  to  amend. 


March  13.  The  appeal  was  heard  by  Middleton,  J.A.,  in 
Chambers. 

W.  F.  O'Connor , K.C.,  for  the  appealing  defendants. 

T.  N.  Phelan , K.C.,  for  the  plaintiff. 

March  16.  Middleton,  J.A. : — The  action  arises,  according 
to  the  statement  of  claim,  from  an  unusual  accident.  The  plaintiff, 
a practising  solicitor,  was  walking  along  Richmond-street,  in  the 
city  of  Toronto — Parsons,  an  employee  of  Hall  & Co.,  was  carry- 
ing some  long  iron  pipes  on  his  shoulder,  and  on  turning  the 
corner  of  Richmond  and  Yonge-streets  allowed  the  pipes  to  pro- 
ject beyond  the  sidewalk  and  over  the  travelled  roadway.  Frew, 
driving  a car  on  the  road,  hit  the  projecting  end  of  the  pipe  and 
drove  the  other  end  into  the  plaintiff’s  face,  with  the  result  that  he 
has  permanently  lost  the  sight  of  one  eye. 
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Paragraph  8 of  the  statement  of  claim  reads : “The  defendant 
Parsons,  acting  within  the  scope  of  his  employment  for  the  de- 
fendants Wm.  J.  Hall  & Co.,  was  negligent  in  carrying  the  said 
pipes  at  the  time  and  in  the  manner  described,  without  taking 
any  or  sufficient  precautions  to  prevent  injury  to  persons  on  the 
highway  and  in  causing  or  permitting  a part  of  the  said  pipes 
to  project  into  the  driveway  of  Yonge-street,  where  they  were  in 
danger  of  coming  into  contact  with  passing  vehicles,  and  such 
negligence  was  the  cause  of  the  plaintiff’s  damage.” 

To  this  pleading  the  defendants  answer  in  the  paragraph 
objected  to : “They  deny  each  and  every  allegation  of  fact  set  forth 
in  paragraph  8 thereof.” 

For  almost  an  hour  Mr.  O’Connor  expounded  his  view  that 
this  was  a compliance  with  the  rules,  and  not  merely  a permissible 
but  an  admirable  mode  of  pleading.  At  one  time  pleading  was, 
in  practice,  a scientific  method  of  concealing  thought,  but  the 
thought  was  present;  the  more  modern  theory  is  quite  different. 
The  rule-making  body  desires  a simple  statement  of  the  facts 
upon  which  the  party  pleading  relies,  and  prohibits  the  general 
denial.  The  solicitor  pleading  frequently  attempts  to  frustrate 
this  legislative  attempt,  and  to  substitute  some  subterfuge  not  so 
much  to  conceal  thought  as  to  cloak  the  complete  absence  of 
thought.  Instead  of  putting  before  the  court  the  defendants  real 
contention,  the  defendant  seeks  to  place  himself  in  the  position  of 
a person  accused  of  crime  and  to  plead  “not  guilty,”  leaving  the 
plaintiff  to  prove  the  case  as  best  he  can,  and  leaving  it  open  to 
the  defendant  to  take  advantage  of  anything  that  may  develop. 
To  such  the  endeavour  is  not  to  “aid”  in  administering  justice 
but  to  win  a game  even  if  the  rules  of  the  game  are  violated. 

Mr.  O’Connor,  while  professing  to  have  a clear  idea  of  the 
meaning  of  this  paragraph,  quite  failed  to  explain  what  it  was, 
when  repeatedly  asked  to  do  so.  His  reliance  was  placed  on  four 
cases,  three  of  them  English,  where  the  rules  aiming  at  the  same 
result  seek  to  attain  it  in  a different  way. 

In  the  first,  Grocott  v.  Lovatt,  [1916]  W.N.  317,  a badly  drawn 
and  ambiguous  denial  occasioned  a mistrial.  No  one  approved  of 
the  pleading. 

In  the  second — Thornhill  v.  Weeks  (1913),  109  L.T.R.  146 — 
the  pleading  was  called  “a  loose  and  irregular  form.” 

In  the  third — Adkins  v.  North  Metropolitan  Tramivays  Co. 
(1893),  63  L.J.Q.B.  361 — the  pleading  was  described  as  not 
“artistically  drawn”  but  not  embarrassing. 
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Great  reliance  was  placed  on  the  case  of  Merriman  v.  Diamond 
(1922),  52  O.L.R.  354.  There  a vicious  pleading  was  dealt  with 
by  the  Master,  and  my  brother  Orde  dealt  with  what  is  here 
attempted  in  no  uncertain  way.  A more  or  less  evasive  attempt 
was  made  to  plead  in  compliance  with  what  was  required.  This 
was  accepted  and  not  attacked,  but  a motion  was  made  for  par- 
ticulars. This  was  not  an  appropriate  mode  of  dealing  with  the 
situation  and  failed,  no  reasons  being  given  by  the  Master,  by  Mr. 
Justice  Lennox  on  appeal,  or  by  the  Court.  I have  spoken  to  two 
of  the  Judges  and  they  tell  me  that  the  decision  has  no  bearing 
on  the  point  here  discussed,  as  that  was  dealt  with  by  Mr.  Justice 
Orde,  whose  decision  was  not  before  them  for  review. 

In  addition  to  this  case,  which  is,  when  rightly  read,  an 
authority  against  the  defendants  here— I would  particularly  refer 
to  what  was  said  by  Jessel,  M.R.,  in  Thorp  v.  Holdsworth  (1876), 
3 Ch.  D.  637,  which  has  never  been  departed  from  in  any  later 
case : — 

“It  is  well  to  say  that  in  construing  the  pleadings  with  regard 
to  Order  xix.,  rule  22”  (the  corresponding  English  rule),  “I  shall 
construe  them  strictly.  It  was  intended  that  they  should  be 
construed  strictly,  in  order  specially  to  enable  the  plaintiff  to 
know  what  the  real  issue  between  him  and  the  defendant  was. 
The  whole  object  of  pleading  is  to  bring  the  parties  to  an  issue, 
and  the  meaning  of  the  rules  of  Order  xix.  was  to  prevent  the 
issue  being  enlarged,  which  would  prevent  either  party  from  know- 
ing, when  the  cause  came  on  for  trial,  what  the  real  point  to  be 
discussed  and  decided  was.  In  fact,  the  whole  meaning  of  the 
system  is  to  narrow  the  parties  to  definite  issues  and  thereby  to 
diminish  expense  and  delay.” 

In  that  case  there  was  a general  denial  of  a paragraph  con- 
taining many  allegations.  Of  this,  the  Master  of  the  Rolls  says: 
“I  cannot  make  out  what  he  means.”  “It  is  the  very  object  we 
have  always  had  in  view,  in  pleading  to  know  what  the  defendant’s 
version  of  the  matter  is  in  order  that  the  parties  may  come  to 
an  issue.  . . . That  is  not  hard  upon  a defendant;  it  is  the  proper 
mode  of  carrying  on  the  administration  of  justice.  That  is  the 
meaning  of  the  rules  ...  In  future  ...  I shall  insist  upon 
the  rules  of  pleading  being  complied  with.” 

This  is  echoed  by  Mr.  Justice  Riddell  in  Adams  v.  Toronto 
Transportation  Commission  (1923),  24  O.W.N.  157,  where  he 
says  the  rule  (142)  “is  a valid  rule  and  must  be  obeyed.” 

Much  the  same  is  said  by  Mr.  Justice  Kelly  in  Lamport  v. 
Barrett  (1914),  7 O.W.N.  574. 
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This  pleading  is  embarrassing  because  admissions  are  con- 
tained in  it  of  some  of  the  same  facts  as  those  attempted  to  be 
placed  in  issue  by  this  denial,  e.g.,  that  Parsons  was  an  employee 
of  Hall  & Co. — that  Parsons  was  acting  within  the  scope  of  his 
authority;  and,  if  this  general  denial  is  intended  as  a denial 
of  Parsons’  negligence,  it  is  a repetition  of  the  second  paragraph. 

I venture  to  refer  to  a valuable  discussion  in  Odgers  on  Plead- 
ing, 9th  ed.,  p.  155  et  seq.,  and  to  the  author’s  remark  (p.  168), 
after  pointing  out  that  too  wide  general  denials  are  inexpedient 
as  indicating  a conscious  weakness  on  the  part  of  the  pleader, 
“H  ow  far  should  the  pleader  confine  himself  to  merely  traversing  ? 
Should  he  not,  after  denying  his  opponent’s  story,  go  on  to  add 
his  own  version  of  the  matter?  . . . It  is  sometimes  most 

desirable  to  do  so,  in  order  to  shew  clearly  what  is  the  matter  in 
dispute.” 

Under  our  rules,  confirmed  by  many  decisions,  it  is  not  only 
desirable  but  obligatory  upon  the  pleader  to  adopt  this  course, 
“even  though  this  may  involve  the  assertion  of  a negative.”* 

The  appeal  is  dismissed  with  costs. 

The  defendants  Hall  & Co.  and  Parsons  moved  for  leave  to 
appeal  from  the  order  of  Middleton,  J.A. 

March  22.  The  motion  was  argued  by  the  same  counsel  before 
Meredith,  C.J.C.P.,  in  Chambers. 

March  23.  Meredith,  C.J.C.P. : — If  this  matter  had  come 
before  me  in  the  first  instance,  I should  have  dismissed  the  applica- 

*The  pertinent  Rules  are  the  following:  — 

142.  Each  party  shall  admit  such  of  the  material  allegations  con- 
tained in  the  pleading  of  the  opposite  party  as  are  true,  and  a de- 
fendant shall  not  deny  generally  the  allegations  contained  in  the 
statement  of  claim  but  shall  set  forth  the  facts  upon  which  he  relies 
even  though  this  may  involve  the  assertion  of  a negative. 

143.  A defendant  to  an  action  or  counterclaim  shall  raise  all 
matters  which  shew  the  action  or  counterclaim  not  to  be  maintain- 
able, or  that  the  transaction  is  either  void  or  voidable  in  point  of 
law,  and  all  such  grounds  of  defence  as  if  not  raised  would  be  likely 
to  take  the  opposite  party  by  surprise,  or  would  raise  issues  of  fact 
not  arising  out  of  the  preceding  pleadings,  as  for  instance,  fraud. 
Statute  of  Limitations,  release,  payment,  performance,  facts  shewing 
illegality  either  by  statute  or  Common  Law,  or  Statute  of  Frauds. 

144.  Save  as  otherwise  provided',  the  silence  of  a pleading  as  to 
any  allegation  contained  in’  the  previous  pleading  of  the  opposite 
party  shall  not  be  construed  as  an  admission  of  the  truth  of  such 
allegation. 

137.  Any  pleading  which  may  tend  to  prejudice,  embarrass,  or 
delay  the  fair  trial  of  the  action  may  be  struck  out  or  amended. 
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tion  promptly,  because  I am  quite  unable  to  perceive  what  possible 
substantial  difference  it  can  make  whether  the  paragraph  of  the 
defence  which  the  learned  Master  struck  out  is  in  or  out;  for 
silence  here  is  as  effectual  a denial  as  the  expressed  denial  was : 
Rule  144. 

A plaintiff  must  at  the  trial  prove  the  cause  of  action  which 
he  has  alleged,  or  is  there  permitted  to  allege,  or  fail;  and  a 
defendant — need  it  be  said — can  give  evidence  to  disprove  it. 

That  is  this  case. 

These  defendants  do  not  purpose  meeting  the  claim  by  way  of 
confession  and  avoidance,  or  by  way  of  anything  that  would  be 
likely  to  take  the  plaintiff  by  surprise,  or  that  would  raise  any 
issue  of  fact  not  arising  out  of  the  plaintiffs  statement  of  claim, 
such  as  fraud,  release,  or  any  of  the  other  things  referred  to  in 
Rule  143. 

On  the  contrary,  they  meet  the  plaintiff  on  his  own  ground 
entirely,  in  a statement  of  defence  that  seems  to  me  to  have  been 
neatly  drawn  and  to  be  quite  logical;  and  that,  in  so  far  as  it 
offends  any  rule  of  practice,  offends  in  giving  too  much  rather 
than  too  little  information. 

But  that  too  much,  if  it  have  any  effect  at  all,  should  be  help- 
ful, rather  than  harmful,  to  the  plaintiff.  It  brings  to  his  atten- 
tion, pointedly,  denials  that  should  have  been  just  as  effectual  if 
made  by  silence. 

The  provisions  of  the  Rule,  against  a general  denial  of  allega- 
tions made  in  a statement  of  claim,  have  always  been  and  are 
awkward  and  sometimes  “impossible.”  For  instance,  in  a case  in 
which  there  is  nothing  that  the  defendant  can  admit  and  in 
which  his  whole  defence  consists  of  a denial  of  all  the  plaintiff's 
allegations,  what  is  he  to  do?  He  cannot  very  well  deliver  a 
blank  statement  of  defence  and  by  silence  in  that  way  put  the 
plaintiff  to  proof  of  all  his  allegations.  The  result  is,  innumer- 
able statements  of  defence  in  which  there  is  an  expressed  general 
denial,  breaches  of  the  Rule — if  they  be  such — not  complained  of 
because,  as  I have  said,  they  are  breaches  to  the  advantage  of  the 
plaintiff. 

It  is  a very  common  fault  in  parties  and  others  to  imagine 
that  they  can,  and  to  attempt  to,  conduct  the  case  of  the  opposite 
party.  But  no  one — no  matter  what  his  position  may  be — should 
imagine  that  he  has  power  to  draft  or  settle  the  pleadings  of 
another  without  his  consent. 

To  my  mind  the  plaintiff's  pleadings  are  the  more  faulty. 
He  does  not  allege  that  it  was  unlawful  or  wrong  to  carry  the 
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metal  tubing  where,  or  in  the  way  in  which,  it  is  alleged  to  have 
been  carried;  or  that  there  was  anything  unlawful,  or  reasonably 
preventable,  in  the  end  of  the  tubing  extending  beyond  the  side- 
walk in  making  the  turn,  as  it  is  alleged.  The  real  negligence 
aJleged,  if  any,  seems  rather  to  have  been  in  the  sudden  putting 
the  motor-car  in  motion,  and  thereby  causing  the  accident. 

But  assuredly  all  these  formal  matters  should  be  and  shall  be 
put  in  order  by  the  trial  Judge,  if  any  questions  should  arise  as  to 
them  at  the  trial. 

I cannot  think  that  anything  can  be  gained  by  referring  to 
more  or  less  antiquated  cases,  or  to  the  liberal  or  illiberal  notions 
of  Judges  expressed  years  ago  on  the  subject  of  pleadings.  Re- 
form in  this  respect  has  been  very  rapid  in  recent  years : until 
now  it  is  quite  out  of  the  question  that  any  substantial  right 
can  be  defeated,  delayed,  or  hindered  because  of  failure  “to  dot 
an  i or  cross  a t.”  The  golden  rule  of  our  practice  has  set  all 
that  at  rest,  in  prohibiting  the  defeat  of  any  proceeding  by  any 
formal  objection,  and  providing  for  the  making  of  all  such  amend- 
ments as  are  necessary  for  the  advancement  of  justice,  determin- 
ing the  real  matter  in  dispute  and  best  calculated  to  secure  the 
giving  of  judgment  according  to  the  very  right  and  justice  of 
the  case : a rule  which  must  never  be  f orgotten  and  should  always 
be  given  the  fullest  effect. 

All  parties  and  the  Court  know  the  nature  of  the  case,  and 
there  may  be  examinations  for  discovery,  and  often  are,  enough  to 
fill  a whole  book  with,  often,  needless  details  and  irrelevant  mat- 
ters, without  adding  applications  and  appeal  after  appeal  over 
helpless  matters.  Go  to  trial  is  the  command  that  every  one 
should  give  himself.  Fussiness  over  matters  of  form,  affecting 
no  matter  of  substance,  is  quite  useless. 

The  case  is  one  entirely  of  fact,  for  the  jury,  who  are  more 
than  unlikely  to  be  aided  or  edified  by  these  skirmishes,  and  are 
more  than  likely  to  look  upon  them  as  “naught  but  foolishness.” 

It  should  be  added,  too,  that  the  pleading  objected  to  could 
rightly  be  struck  out  only  if  it  tended  to  prejudice,  embarrass, 
or  delay  the  fair  trial  of  the  action;  and  not  only  has  no  one 
deposed  to  any  such  thing,  but  the  motion  to  strike  out  is  not 
even  based  upon  any  such  ground. 

So,  whether  the  orders  now  found  fault  with  are  right  or 
wrong,  leave  to  carry  these  petty  matters  of  form  further  should 
not  be  granted.  What  possible  gain  can  it  be  to  add  much  delay 
and  many  costs  to  this  simple,  everyday  case,  even  if  the  applicants 
were  sure  of  succeeding  in  a further  appeal? 
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I consider  the  pleading  just  as  effectual  without  as  with  para.  4. 
The  application  is  refused;  costs  of  it  to  be  costs  in  the 
action. 


[GRANT,  J.A.] 

Rex  v.  Goodeeham  & Wokts  Ltd. 

Revenue — Sales  Tax — Exemption  of  “ Goods  Exported ” — Special  War 
Revenue  Act , 1915j  sec.  19BBB. — Construction — Onus — Meaning  of 
“ Exported ” — Manufacturer  or  Producer  — Distillers  — Compliance 
with  Customs  Regulations — “Export  Entry ” — Laches — Necessity  for 
Proof  that  Goods  Landed  on  Foreign  Soil — Estoppel — Evidence  of 
Transactions  with  Purchasers  and  Sub-purchasers — Illegality  as 
Contrary  to  Ontario  Temperance  Act  and  Ontario  Liquor  Trans- 
portation Act — Pleading — Rules  56,  lJtS — Amendment. 

Actions  being  brought  on  behalf  of  the  Crown  (Dominion  Government) 
against  distillers  in  Ontario  for  sales  taxes  in  respect  of  sales,  ;n 
1924  and  subsequent  years,  of  intoxicating  liquors,  the  taxes  being 
imposed  under  the  Special  War  Revenue  Act,  1915,  and  amendments, 
the  defendants  pleaded  that  the  taxes  were  in  respect  of  sales  of 
merchandise  “exported”  by  the  defendants.  Section  19BBB.  of  the 
Act  (as  enacted  by  13  & 14  Geo.  V.  ch.  70,  sec.  6,  and  amended  by 
14  & 15  Geo.  V.  ch.  68,  sec.  1)  provides  that  “there  shall  be  imposed, 
levied  and  collected  a consumption  or  sales  tax  of  five  per  cent,  on 
the  sale  price  of  all  goods  produced  or  manufactured  in  Canada, 
including  the  amount  of  excise  duties  when  the  goods  are  sold  in 
bond,  which  tax  shall  be  payable  by  the  producer  or  manufacturer  at 
the  time  of  the  sale  thereof  by  him  . . . provided  that  the  con- 
sumption or  sales  tax  . . . shall  not  be  payable  on  goods  ex- 
ported . . .” 

Held,  that  the  Act,  being  a taxing  statute,  must  be  construed  strictly, 
and  the  onus  was  upon  the  Crown  to  shew  that  the  defendants  came 
within  the  taxing  provisions;  but,  the  exemption  of  goods  “exported” 
being  in  the  nature  of  a proviso,  it  was  incumbent  upon  the  defen- 
dants to  plead  it,  and  the  onus  was  upon  them  to  shew  that  they 
came  within  it. 

Rex  v.  James,  [19021  1 K.B.  540,  and  Bell  v.  Grand  Trunk  Railway  Co. 
(1913),  48  Can.  S.C'.R.  561,  followed. 

2.  In  order  to  earn  the  right  to  exemption,  the  exportation  must  be 
by  the  manufacturer  or  producer,  at  the  time  of  sale,  and  an  integral 
part  of  or  element  in  the  sale.  Exportation  at  some  indefinite  time, 
subsequent  to  the  sale,  would  not  satisfy  the  statute,  nor  would 
exportation  by  the  immediate  vendee  or  by  some  subsequent  pur- 
chaser from  or  through  him. 

3.  Sales  of  goods  forming  the  basis  for  the  imposition  of  the  tax,  the 
word'  “exported”  must  be  taken  to  be  used  in  its  commercial  sense, 
viz.,  “sent  out  from  one  country  to  another.” 

Swan  and  Finch  Co.  v.  United  States  (1903),  190  U.S.  143,  approved 
and  followed. 

4.  The  aim  and  object  of  the  defendants  being  to  escape  the  penalties 
of  the  Ontario  Temperance  Act,  1916,  6 Geo.  V.  ch.  50,  and  the  On- 
tario Liquor  Transportation  Act,  1920,  , 10  & 11  Geo.  V.  ch.  80, 
and  liability  for  the  Dominion  sales  tax,  by  making  export  sales  (or 
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what  might  pass  inspection  as  such  and  serve  the  purpose),  and  at 
the  same  time  to  avoid  con'flict  with  the  laws  of  the  United1  States 
of  America  forbidding  importation  of  intoxicating  liquors  into  that 
country,  they  devised  a plan  of  having  the  exportation  handled  by 
others;  but  they  did  not  by  following  that  plan  escape  the  sales  tax. 
By  the  evidence  as  to  various  transactions  by  the  defendants  and 
their  agents  with  purchasers  and  sub-purchasers  of  their  goods  it 
was  not  established  that  any  of  the  goods  ever  left  Canada. 

5.  By  sec.  19C.  of  the  Special  War  Revenue  Act,  the  Minister  of  Cus- 
toms and  Excise  may  make  regulations  for  carrying  out  the  pro- 
visions of  Part  VI.  of  the  Act.  Under  the  regulations  made  and  in 
the  operation  of  the  Customs  Department  of  Canada,  when  goods 
are  shipped  for  export,  an  “export  entry"  is  required  to  be  completed 
and  furnished;  and  the  defendants  complied  with  this  regulation 
when  making  what  they  called  export  sales: — 

Held,  that  compliance  with  the  Customs  Act  and  regulations  would 
not  avail  to  exempt  from  liability  for  sales  tax,  the  goods  not  being 
in  fact  exported  by  the  producer  or  manufacturer  as  an  integral 
part  of  the  sale  by  him. 

6.  There  was  no  foundation  in  fact  for  the  defendants’  allegation  of 
unreasonable  delay  or  laches  in  making  the  claim;  and,  compliance 
with  the  requirements  of  the  Customs  Act  and  regulations  not 
being  equivalent  to  compliance  with  the  requirements  of  the  Special 
War  Revenue  Act,  the  contention  of  the  defendants  that  they  could 
not,  after  the  lapse  of  two  or  three  years,  be  called  upon  to  go  back 
and  prove  that  the  goods  were  landed  on  foreign  soil,  could  not  be 
maintained. 

7.  The  defendants’  position  was  not  affected  by  what  was  done  or 
permitted  by  the  Customs  officers;  at  no  time  could  the  defendants 
have  produced  conclusive  evidence  of  exportation’;  the  officers  were 
acting  under  the  Customs  Act,  and  not  the  Special  War  Revenue  Act, 
and  had  no  authority  in  regard  to  the  collection  of  the  sales  tax  or 
the  giving  of  certificates  shewin'g  exemption  therefrom;  the  Crown 
was  not  bound  by  their  acts  or  acquiescence;  and  there  was  no  suffi- 
cient basis  for  applying  the  doctrine  of  estoppel. 

8.  The  defence  that,  if  there  was  n'ot  the  exportation  requisite  to  se- 
cure exemption  from  sales  tax,  the  transactions,  being  contrary  to 
the  Ontario  statutes,  were  null  and  void,  and  no  sales  tax  was  re- 
coverable in  respect  thereof,  was  n'ot  pleaded,  as  required  by  Rules 
56  and  143,  and  no  reason  for  granting  the  indulgence  of  an  amend- 
ment was  shewn.  Even  if  an  amendment  was  unnecessary,  the 
alleged  illegality  did  not  afford  a valid  defence. 

Minister  of  Finance  v.  Smith,  [1927]  A.C.  193,  applied  and  followed. 

Judgment  was  therefore  given  in  favour  of  the  Crown  for  the  amount 
of  sales  taxes  which  should  be  agreed  upon  or  found  due  upon  a 
reference,  with  interest  and  the  costs  of  the  action. 

Two  actions  brought  by  the  Crown  (Dominion  Government) 
against  a distilling  company  for  sales  taxes. 

The  actions  were  consolidated  by  order,  and  the  consolidated 
action  was  tried  before  Gkant,  J.A.,  without  a jury,  at  a Toronto 
sittings. 

The  lion.  N.  W.  Rowell,  K.C.,  J.  II.  Spence,  K.C.,  and  G.  A. 
Urquhart,  for  the  Crown. 

\V . N.  Tilley,  K.C.,  and  C.  F.  II.  Carson,  for  the  defendants. 
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March  19.  Gkant,  J.A. : — This  was  the  trial,  without  a jury, 
of  two  actions,  which  were  consolidated  by  my  order,  made  on  the 
29th  day  of  November,  1927.  The  first  action  was  brought  for 
the  sum  of  $50,447.34  and  interest  alleged  to  be  due  and  owing 
by  the  defendants  for  sales  tax  for  the  period  from  the  1st 
September,  1921,  to  the  30th  November,  1924.  As  the  defendant 
company  acquired  the  business  in  the  conduct  of  which  it  is 
alleged  that  the  tax  became  owing,  only  as  of  and  from  the  1st 
January,  1924,  counsel  for  the  plaintiff,  at  the  trial,  abandoned 
any  claim  as  against  this  defendant  company,  in  respect  of  the 
period  prior  to  the  last  mentioned  date.  In  the  second  action, 
the  sum  of  $439,744.05  was  claimed  for  sales  tax  in  respect  of 
the  period  from  the  1st  December,  1924,  to  the  31st  March,  1927, 
together  with  interest.  The  writs  being  specially  endorsed,  the 
records  contain  only  copies  of  the  endorsements  on  the  writs  and 
of  the  affidavits  of  merits.  In  the  latter,  which  were  made  by  the 
president  of  the  defendant  company,  liability  is  denied,  the  reason 
stated  for  non-liability  being  “that  these  sales  were  in  respect 
of  merchandise  exported  by  the  defendants,  and  that  under  the 
Special  War  Revenue  Act,  1915,  and  amendments,  the  sales  tax 
is  not  payable  on  goods  exported.” 

In  view  of  the  facts,  as  disclosed  by  the  evidence  as  to  the 
manner  in  which  the  goods  were  dealt  with,  and  in  view  also 
of  the  line  of  defence  as  developed  at  the  trial,  it  is  of  interest 
to  note  that  the  president  of  the  defendant  company  states  upon 
oath  that  the  merchandise  was  “exported  by  the  defendants.” 

The  statute  under  which  the  sales  tax  is  alleged  to  be  owing 
is  known  as  the  Special  War  Revenue  Act,  1915,  and  amend- 
ments. The  early  portions  of  sec.  19BBB.  (as  enacted  by  13  & 
14  Geo.  Y.  ch.  70,  sec.  6,  and  amended  by  14  & 15  Geo.  Y.  ch.  68, 
sec.  1 ) read  as  follows : — 

“19BBB.(1).  In  addition  to  any  duty  or  tax  that  may  be 
payable  under  this  Part,  or  any  other  statute  or  law,  there  shall 
be  imposed,  levied  and  collected  a consumption  or  sales  tax  of 
five  per  cent,  on  the  sale  price  of  all  goods  produced  or  manu- 
factured in  Canada,  including  the  amount  of  excise  duties  when 
the  goods  are  sold  in  bond,  which  tax  shall  be  payable  by  the 
producer  or  manufacturer  at  the  time  of  the  sale  thereof  by  him; 
and  in  the  case  of  imported  goods  the  like  tax  upon  the  duty- 
paid  value  of  the  goods  imported  payable  by  the  importer  or  trans- 
feree who  takes  the  goods  out  of  bond  for  consumption  at  the 
time  when  the  goods  are  imported  or  taken  out  of  warehouse  for 
consumption. 


LXII.] 


ONTARIO  LAW  REPORTS. 


221 


“For  the  purpose  of  calculating  the  amount  of  the  consump-  Grant, J. A. 
tion  or  -sales  tax,  'sale  price’  shall  mean  the  price  before  any  192s. 
amount  payable  in  respect  of  the  consumption  or  sales  tax  is 
added  thereto.  v. 

"Provided  that  the  consumption  or  sales  tax  specified  in  this  Gooderham 
section  shall  not  be  payable  on  goods  exported ; or  on  goods  worts  Ltd. 
sold  by  a licensed  manufacturer  or  producer  to  another  licensed 
manufacturer  or  producer  if  the  goods  are  to  be  used  in,  wrought 
into,  or  attached  to  articles  to  be  manufactured  or  produced  for 
sale  and  which  are  articles  subject  to  the  consumption  or  sales 
tax;  or  on  goods  imported  by  a licensed  wholesaler  or  jobber 
whose  sales  are  to  be  accounted  for  under  the  provisions  of  sub- 
section seven;  or  on  goods  sold  by  a licensed  manufacturer  or 
producer  to  a licensed  wholesaler  or  jobber  whose  sales  are  to 
be  accounted  for  under  the  provisions  of  subsection  seven  of  this 
section.” 

It  is  an  established  rule  in  the  interpretation  of  statutes  that 
a taxing  Act  is  to  be  construed  strictly.  The  onus  is  upon  the 
Crown  to  shew  that  the  defendant  comes  within  the  taxing  pro- 
visions : Attorney-General  v.  Earl  of  Selborne , [1902]  1 K.B.  388, 
at  p.  396  (Collins,  M.R.) ; Whiteley  v.  Burns , [1908]  1 K.B.  705, 
at  p.  709;  Cox  v.  Rabbits  (1878),  3 App.  Cas.  473,  at  p.  478. 

The  taxing  provision  in  the  present  case  places  a tax  of  five 
per  cent,  on  the  sale-price  of  all  goods  produced  or  manufactured 
in  Canada,  which  tax  shall  be  payable  by  the  producer  or  manu- 
facturer at  the  time  of  the  sale  thereof  by  him. 

The  goods  in  question  were  produced  or  manufactured  in 
Canada,  and  were  sold  by  the  defendants,  the  producers  or  manu- 
facturers thereof;  and,  were  there  nothing  more,  the  tax  would 
clearly  be  payable.  Upon  any  construction,  strict  or  otherwise, 
of  the  language  used,  the  defendants  come  within  the  taxing 
provisions. 

But,  the  defendants  say,  there  is  a further  provision  in  the 
statute  by  which  it  is  enacted  that  the  sales  tax  shall  not  be  pay- 
able on  goods  exported,  and  the  onus  upon  the  Crown  extends  to 
require  the  plaintiff  to  shew  that  the  goods  now  sought  to  be  taxed 
were  not  exported : in  other  words,  to  shew  that  the  defendants,  in 
respect  of  these  goods,  are  not  entitled  to  the  exemption. 

The  determination  of  this  question  necessitates  consideration 
of  the  authorities  bearing  upon  the  provision  for  exemption,  and 
the  construction  to  be  placed  upon  it. 

It  has  long  been  an  established  principle  that  where  a penalty 
is  prescribed  by  statute,  and  an  exception  is  stated  in  the  clause 
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which  gives  the  penalty,  the  information  must  negative  the  excep- 
tion, and  the  onus  is  upon  the  Crown  or  the  plaintiff  to  shew  that 
the  defendant  does  not  come  within  the  exception.  But,  where 
the  exemption  comes  by  way  of  a proviso  in  a subsequent  part  of 
the  Act,  the  defendant  must  set  it  up  and  prove  it  as  a defence. 

An  early  statement  of  the  law  may  be  found  in  Thibault  v. 
Gibson  (1843),  12  M.  & W.  88.  Vide  judgments  of  Lord  Abinger, 
C.B.,  and  Parke,  B.,  at  pp.  94  to  96.  Baron  Parke  expressed 
doubt  whether  the  rule  would  not  also  apply  in  a case  where  the 
proviso  appears  in  the  same  section  of  the  Act  ( vide  top  of  p.  96). 

Any  doubt  upon  this  point  was  resolved  by  the  decision  in 
Rex  v.  James,  [1902]  1 K.B.  540,  where  it  was  laid  down  as  a 
settled  rule  that,  even  though  the  proviso  was  contained  in  the 
section  which  gave  the  penalty,  yet  the  prosecution  was  not  re- 
quired to  negative  the  exception.  Lord  Alverstone,  C.J.,  thus 
states  the  effect  of  the  decisions  (pp.  545,  546)  : — • 

“We  think  the  substance  of  the  authorities  is  this:  That  it  is 
not  necessary  for  the  prosecution  to  negative  a proviso,  even  though 
the  proviso  be  contained  in  the  same  section  of  the  Act  of  Parlia- 
ment creating  the  offence,  unless  the  proviso  is  in  the  nature  of  an 
exception  which  is  incorporated  directly  or  by  reference  with  the 
enacting  clause,  so  that  the  enacting  clause  cannot  be  read  without 
the  qualification  introduced  by  the  exception.  Thus  in  an  indict- 
ment on  a statute  which  enacts  that  if  any  person  shall  put  off  any 
milled  money  whatsoever  unlawfully  diminished,  and  not  cut  in 
pieces  for  a lower  rate  than  its  nominal  value,  he  shall  be  guilty  of 
felony,  it  is  necessary  to  state  in  the  indictment  that  the  money 
was  not  cut  in  pieces.” 

That  the  principles  enunciated  are  applicable  in  both  civil  and 
criminal  cases  was  stated  by  the  Lord  Chief  Justice  on  the  same 
page  (545)  of  the  report,  where,  after  quoting  from  the  decisions 
in  certain  civil  cases,  he  states : — 

“It  is  true  that  the  last  two  quotations  refer  to  declarations 
in  civil  actions;  but  the  principles  applicable  are  the  same,  al- 
though, no  doubt,  the  principles  will  be  applied  with  greater 
strictness  in  criminal  than  in  civil  proceedings.” 

The  statement  of  the  law  given  in  the  James  case  was  repeated 
by  the  same  Court  in  Rex  v.  Audley,  [1907]  1 K.B.  383. 

The  decision  in  the  James  case  was  mentioned,  with  approval, 
by  the  late  Chancellor  of  Ontario,  when  delivering  the  judgment 
of  a Divisional  Court  in  Rex  v.  Irwin  (1908),  16  O.L.R.  454,  at 
the  foot  of  p.  457,  where  he  states: — 
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“This  last  case  also  goes  to  shew  that  in  the  construction  of  Grant, J. A. 

sec.  49  it  is  not  needful  to  negative  the  excepted  cases — as  the  192s. 

provisoes  not  in  the  same  sentence,  but  is  so  placed  as  to  operate 
as  a distinct  enactment.  A position  also  illustrated  by  the  case  V 
cited  by  Mr.  Cartwright,  Rex  v.  James , [1902]  1 K.B.  540,  in  Gooderham 
which  Regina  v.  Pringle  (1842),  6 J.P.  249,  is  not  cited.”  Worts  Ltd. 

The  principle  laid  down  in  the  James  case  was  applied  by  the 
then  Chief  Justice  of  the  Supreme  Court  of  Canada  in  Bell  v. 

Grand  Trunk  Railway  Co.  (1913),  48  Can.  S.C.R.  561  (at  p.  564), 
where  the  exception  was  in  the  same  sentence  with  the  principal 

enactment,  and  began  with  the  word  “unless.”  Leave  to  appeal 

to  the  Privy  Council  was  refused  on  the  22nd  May,  1914  ( vide  49 
Can.  S.C.R.  p.  vi). 

In  my  opinion,  therefore,  following  and  applying  the  rule  of 
construction  laid  down  in  the  above  decisions,  the  exemption  of 
goods  “exported”  is  in  the  nature  of  a proviso,  which  it  is  incum- 
bent upon  the  defendants  to  plead  in  defence,  and  within  which 
they  must  shew  that  they  come  in  order  that  they  may  obtain 
the  benefit  of  the  exemption. 

This  question  of  onus  was  raised  at  an  early  stage  of  the  trial, 
and,  although  then  inclined  to  the  opinion  which  I have  now  ex- 
pressed, namely,  that  it  was  incumbent  upon  the  defendants  to 
plead  and  prove  that  they  came  within  the  ambit  of  the  proviso, 
yet  I suggested  to  counsel  for  the  Crown  that,  in  view  of  the 
peculiar  circumstances  of  the  case,  as  now  to  be  mentioned,  it  was 
expedient  that  the  plaintiff  should  proceed  to  call  the  witnesses 
and  put  in  the  evidence,  with  an  assurance  from  the  Court  that 
every  reasonable  latitude  would  be  permitted  in  the  examination 
of  witnesses  who  might  be  reluctant  to  give  testimony  helpful  to 
the  Crown’s  case.  Counsel  for  the  Crown,  after  consultation, 
acceded  to  my  suggestion,  which  was  made  for  the  following  reasons. 

The  inquiry  involved  many  thousands  (probably)  of  individual 
transactions,  and,  as  many  of  these  were  substantially  alike  in  their 
material  facts,  it  was  obviously  desirable  that  a few  should  be 
selected  as  being  typical,  and  that  the  facts  in  these  should  be 
placed  before  the  Court  to  serve  as  a basis  for  decision.  Counsel 
for  the  Crown  selected  some  44  transactions,  which,  in  their  opin- 
ion, would  fairly  exemplify  the  different  classes  of  cases  to  be 
considered,  and  within  some  one  or  more  of  which  all  the  other 
transactions  would,  by  reason  of  their  similarity  of  circumstances, 
be  found  to  fall. 

As  counsel  for  the  Crown  had  made  the  selection  of  the  cases, 
and  were  conversant  with  the  facts  of  each  of  them,  it  seemed  to 
me  expedient  that  they  should  proceed  to  put  in  the  evidence, 
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without  prejudice  to  the  plaintiff’s  rights  and  position  in  respect 
of  the  onus.  The  effect  which  the  onus  of  proof  may  have  upon 
the  rights  and  position  of  the  parties,  when  the  evidence  is  before 
the  Court,  was  clearly  stated  in  the  opinion  of  the  Judicial  Com- 
mittee of  the  Privy  Council  in  Robins  v.  National  Trust  Co.,  [1927] 
A.C.  515,  at  p.  520,  in  the  following  language : — ■ 

“Their  Lordships  cannot  help  thinking  that  the  appellant  takes 
rather  a wrong  view  of  what  is  truly  the  function  of  the  question 
of  onus  in  such  cases.  Onus  is  always  on  a person  who  asserts  a 
proposition  or  fact  which  is  not  self-evident.  To  assert  that  a man 
who  is  alive  was  born  requires  no  proof.  The  onus  is  not  on  the 
person  making  the  assertion,  because  it  is  self-evident  that  he  had 
been  born.  But  to  assert  that  he  was  born  on  a certain  date,  if  the 
date  is  material,  requires  proof;  the  onus  is  on  the  person  making 
the  assertion.  Now,  in  conducting  any  inquiry,  the  determining 
tribunal,  be  it  judge  or  jury,  will  often  find  that  the  onus  is  some- 
times on  the  side  of  one  contending  party,  sometimes  on  the  side 
of  the  other,  or  as  it  is  often  expressed,  that  in  certain  circum- 
stances the  onus  shifts.  But  onus  as  a determining  factor  of  the 
whole  case  can  only  arise  if  the  tribunal  finds  the  evidence  pro  and 
con  so  evenly  balanced  that  it  can  come  to  no  sure  conclusion. 
Then  the  onus  will  determine  the  matter.  But  if  the  tribunal, 
after  hearing  and  weighing  the  evidence,  comes  to  a determinate 
conclusion,  the  onus  has  nothing  to  do  with  it,  and  need  not  be 
further  considered.” 

Turning  again  to  the  language  of  the  taxing  clause,  I find  that 
the  sales  tax  is  five  per  cent.,  calculated  upon  the  sale-price  (in- 
cluding amount  of  excise  duty  when  goods  are  sold  in  bond)  of  all 
goods  produced  or  manufactured  in  Canada,  and  shall  be  payable 
by  the  producer' or  manufacturer  at  the  time  of  the  sale  thereof 
by  him.  The  tax  is  not  upon  the  goods,  but  is  in  respect  of  the 
sale  thereof,  and  is  calculated  on  the  sale-price.  I do  not  find 
anywhere  in  the  statute  any  provision  for  forfeiture  or  confisca- 
tion of  the  goods,  on  default  made  in  payment  of  the  sales  tax,  nor 
is  the  Crown  given  any  remedy  or  redress  as  against  or  in  respect 
of  the  goods  themselves. 

The  tax  is  payable  by  the  producer  or  manufacturer,  at  the 
time  of  the  sale  by  him.  For  default  on  his  part,  penalties  are 
imposed,  and  provision  is  made  for  the  recovery  of  the  tax  by 
action  at  law  against  him.  At  the  very  moment  that  the  sale  is 
made,  the  sales  tax  becomes  payable.  It  is  true  that,  by  the  regu- 
lations issued  by  the  Minister  under  the  authority  of  sec.  19C. 
(added  in  1918  by  8 & 9 Geo.  V.  ch.  46),  the  manufacturer  or 
producer  is  required  to  file  a monthly  return,  but  that  does  not 


LXII.] 


ONTARIO  LAW  REPORTS. 


225 


and  cannot  affect  the  language  of  the  statute  itself.  The  author-  Grant,  J.A. 
ity  given  to  the  Minister  is  merely  to  make  regulations  for  “carry- 

ing  out  the  provisions  of  the  Act/5  and  not  for  altering  or  varying  — — 

the  effect  of  those  statutory  provisions.  \ 

As  the  sales  tax  is  payable  at  the  time  when  the  sale  is  made,  Goodebham 
I think  it  follows,  of  necessity,  that  the  exemption,  in  any  particu-  Worts  Ltd. 
lar  case,  must  be  in  existence  at  the  same  time.  By  this  I mean 
that  the  state  of  facts  which  gives  the  right  to  exemption  must  be 
in  existence  at  the  time  of  sale. 

The  liability  to  sales  tax  would  attach  instantly,  and  the  tax 
would  immediately  become  payable  on  the  making  of  the  sale 
(unless  the  exemption  were  at  the  same  time  operative  and  effec- 

tual), and  the  claim  of  the  producer  or  manufacturer  would 
thereafter  be  dependent  upon  his  right  to  a refund  under  subsec. 

10  of  sec.  |19BBB.  This  view,  in  my  opinion,  is  supported  also 
by  the  language  of  the  clause  which  provides  for  the  exemption, 
and  is  relied  upon  by  the  defendants.  The  material  part  of  the 
clause  reads: — 

“Provided  that  the  consumption  or  sales  tax  specified  in  this 
section  shall  not  be  payable  on  goods  exported;  or  on  goods  sold 
by  a licensed  manufacturer  or  producer  to  another  licensed  manu- 
facturer or  producer  if  the  goods  are  to  be  used  in,  wrought  into, 
or  attached  to  articles  to  be  manufactured  or  produced  for  sale 
and  which  are  articles  subject  to  the  consumption  or  sales  tax;  or 
on  goods  imported  by  a licensed  manufacturer  or  producer  if  the 
goods  are  to  be  used  in,  wrought  into,  or  attached  to  articles  to  be 
manufactured  or  produced  for  sale  and  which  are  articles  subject 
to  the  consumption  or  sales  tax ; or  on  goods  imported  by  a licensed 
wholesaler  or  jobber  whose  sales  are  to  be  accounted  for  under  the 
provisions  of  subsection  seven ; or  on  goods  sold  by  a licensed  manu- 
facturer or  producer  to  a licensed  wholesaler  or  jobber  whose  sales 
are  to  be  accounted  for  under  the  provisions  of  subsection  seven 
of  this  section”  (13  & 14  Geo.  V.  ch.  70,  sec.  6(1)). 

In  the  one  case  (within  which  the  defendants  claim  to  stand) 
the  exemption  is  in  respect  of  goods  “exported;”  in  the  other,  it 
is  in  respect  of  goods  “if  the  goods  are  to  be  used  in,  wrought  into, 
or  attached  to  articles  to  be  manufactured,”  etc.  In  the  latter 
case.it  is  distinctly  contemplated  that  the  factor  which  gives  right 
to  exemption  is  something  to  be  done  in  the  future,  and  contem- 
plated when  the  sale  is  made,  as  the  purpose  for  which  the  goods 
are  being  purchased.  In  the  former  case,  on  the  other  hand,  there 
LS  no  expression  of  futurity  in  the  language  used.  The  Act  does 
not  say  “to  be  exported,”  or  “which  are  subsequently  exported,” 
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or  even  “which  are  to  be  exported  by  The  purchaser.”  The  two 
forms  of  expression  are  used  in  the  same  sentence,  the  one  denoting 
something  completed,  and  the  other,  something  to-  be  done  in  the 
future,  and  each  of  them  to  earn  exemption  from  the  tax;  if  the 
defendants’  contention  is  to  be  allowed,  these  two  essentially  dif- 
ferent expressions  are  to  be  given  the  same  construction.  I cannot 
assent  to  the  argument.  If  the  Legislature  had  SO'  intended,  it  is 
but  reasonable  to  suppose  that  a similar  form  of  expression  would 
have  been  used,  and  the  clause  would  read  “which  are  to  be  ex- 
ported.” A refund  of  the  tax  may,  in  some  cases  of  domestic 
goods  exported,  be  granted  under  regulations  prescribed  by  the 
Minister,  but  a refund  presupposes  the  previous  payment  of  the 
tax,  and  this  provision  appears  to  me  to  lend  additional  support 
to  the  view  which  I have  expressed.  Having  in  mind  the  language 
of  the  statute,  and  the  obvious  purpose  of  the  exemption,  namely, 
to  aid  domestic  manufacturers  in  combatting  competition  in  for- 
eign markets,  I am  of  opinion  that,  in  order  to  earn  the  right  to 
exemption,  the  exportation  must  be  by  the  manufacturer  or  pro- 
ducer, and  at  the  time  of  sale.  Exportation  at  some  indefinite 
time,  subsequent  to  the  sale,  would  not  satisfy  the  statute,  nor 
would  exportation  by  the  immediate  vendee  or  by  some  subsequent 
purchaser  from  or  through  him. 

It  would  seem  to  me  to  be  entirely  out  of  harmony  with  the 
spirit  of  the  Act,  and  the  purpose  of  the  exemption,  that  the  lat- 
ter should  be  held  applicable  in  cases  where  the  goods  are  sold, 
delivered,  and  paid  for,  in  Canada,  where  they  pass,  in  Canada, 
completely  out  of  the  power  or  control  of  the  manufacturer  who 
claims  the  exemption,  and  the  decision  whether  or  not  they  will 
be  exported  lies  (so  far  as  the  manufacturer  is  concerned)  abso- 
lutely at  the  will  of  the  vendee,  or  of  some  sub-purchaser  from  him. 
I do  not  think  the  exemption  clause  was  ever  intended  to  apply 
in  such  a case. 

The  producer  or  manufacturer  makes  the  sale,  and  is  or  is  not 
liable)  for  the  tax,  and  in  the  latter  case  because,  as  a part  of  the 
transaction,  the  goods  are  sent  out  of  the  country.  I think  that 
it  must  follow  logically  from  the  proper  construction  of  the  sec- 
tion that  the  exportation  which  brings  the  exemption  must  be  an 
integral  part  of  or  element  in  the  sale  itself,  and  must  be  by  the 
manufacturer.  It  may  well  be  that  the  actual  “carrying”  of  the 
goods  out  of  Canada  will  be  performed  by  an  agent,  e.g.,  a railway 
or  vessel,  but  it  would  need  to  be  under  such  circumstances  as 
would  make  applicable  the  maxim  “qui  facit  per  alium  facit  per 
se 
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We  have  then  to  consider  what  meaning  should  be  given  to  the  Grant.  J.A. 
word  “exported”  as  used  in  this  section.  192, s. 

Sales  of  goods  form  the  basis  for  the  imposition  of  the  tax,  ^7^ 

and  it  seems  to  me  that  the  word  is  here  used  in  its  commercial  v\‘ 
sense.  Murray’s  English  Dictionary  gives  the  meaning  of  “to  IGooderuam 
export”  in  commercial  usage,  as  “to  send  out  commodities  of  any  Worts  ltd. 
kind  from  one  country  to  another.”  This  interpretation  would 
be  in  accord  with  the  obvious  purpose  of  the  exemption  provision, 
as  already  mentioned.  It  is  also  the  meaning  given  to  the  word 
in  its  ordinary  acceptation  in  commercial  matters  (in  this 
country). 

The  primary  meaning  doubtless  is  “to  carry  out  of,”  but  one 
does  not  speak  of  “exporting”  goods  from  Toronto  to  Montreal, 
although  in  the  course  of  the  voyage  the  vessel  might  pass  outside 
the  limits  of  Canada.  I have  not  been  referred  to  any  decision  in 
our  own  Courts  in  which  this  word  has  come  up  for  interpretation, 
but  it  was  considered  by  the  Supreme  Court  of  the  United  States 
in  Swan  and  Finch  Co.  v.  United  States  (1903),  190  U.S.  143. 

It  is  true  that  the  decision  is  in  no  way  binding  upon  a Canadian 
court,  in  the  interpretation  of  a word  used  in  a Canadian  statute, 
but  it  is  entitled  to  great  respect,  and  may  be  indeed  helpful,  as 
being  the  considered  opinion  of  eminent  jurists.  Mr.  Justice 
Brewer,  delivering  the  judgment  of  the  Court  (at  the  foot  of  p. 

144  and  on  p.  145),  states: — 

“Whatever  primary  meaning  may  be  indicated  by  its  derivation, 
the  word  ‘export’  as  used  in  the  Constitution  and  laws  of  the 
United  States,  generally  means  the  transportation  of  goods  from 
this  to  a foreign  country.  ‘As  the  legal  notion  of  emigrating  is 
a going  abroad  with  an  intention  of-  not  returning,  so  that  of  ex- 
portation is  a severance  of  goods  from  the  mass  of  things  belonging 
to  this  country  with  an  intention  of  uniting  them  to  the  mass  of 
things  belonging  to  some  foreign  country  or  other.’  17  Op.  Attys. 

Gen.  583. 

“True,  the  context  may  sometimes  give  to  the  word  a narrower 
meaning,  and  in  the  execution  of  the  administrative  affairs  of  gov- 
ernment it  may  have  been  applied  to  cases  in  which  there  was  not 
in  the  full  sense  of  the  term  an  exportation,  yet  these  are  excep- 
tions and  do  not  destroy  its  general  signification.  It  cannot  mean 
simply  a carrying  out  of  the  country,  for  no  one  would  speak  of 
goods  shipped  by  water  from  San  Francisco  to  San  Diego  as  ‘ex- 
ported,’ although  in  the  voyage  they  are  carried  out  of  the  country. 

Nor  would  the  mere  fact  that  there  was  no  purpose  of  return  jus- 
tify the  use  of  the  word  ‘export.’  Coal  placed  on  a steamer  in  San 
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Francisco  to  be  consumed  in  propelling  that  steamer  to  San  Diego 
would  never  be  so  designated.  Another  country  or  State  as  the 
intended  destination  of  the  goods  is  essential  to  the  idea  of  ex- 
portation.” 

In  the  view  which  I entertain  of  the  meaning  proper  to  be 
given  to  the  word  “exported”  in  the  statute  now  under  considera- 
tion, the  language  used  by  Mr.  Justice  Brewer  in  that  regard 
would  be  quite  appropriate  in  the  present  case. 

It  is  convenient  at  this  point  to  refer  briefly  to  the  state  of  the 
law  in  force  in  the  United  States  of  America,  in  respect  of  its 
apparent  influence  upon  the  course  followed  in  regard  to  shipments 
of  liquors  ostensibly  intended  ultimately  to  reach  and  be  landed 
upon  the  shores  of  that  country.  The  Congress  of  the  United 
States,  at  its  second  session,  begun  on  the  3rd  day  of  December, 
1917,  passed  a resolution  proposing  what  subsequently,  after  due 
ratification  by  the  Legislatures  of  more  than  three-fourths  of  the 
individual  States,  became  the  18th  Amendment  to  the  Constitution 
of  the  United  States. 

Section  1 thereof  reads  as  follows : — 

“Section  1.  After  one  year  from  the  ratification  of  this  article 
the  manufacture,  sale  or  transportation  of  intoxicating  liquors 
within,  the  importation  thereof  into,  or  the  exportation  thereof 
from  the  United  States  and  all  territory  subject  to  the  jurisdiction 
thereof  for  beverage  purposes  is  hereby  prohibited.” 

This  apparently  came  into  force  on  the  29th  day  of  January, 
1919  ( vide  exhibit  45). 

In  October,  1919,  there  was  passed  by  Congress  the  National 
Prohibition  Act,  and  in  1921  a supplement  thereto,  of  both  of 
which  statutes  copies  will  be  found  in  exhibit  44. 

Under  and  by  virtue  of  these  enactments,  unless  by  special 
permit  obtained  from  the  proper  authority  at  Washington  (which 
does  not  concern  us,  as  there  is  no  suggestion  that  any  such  per- 
mit was  obtained  in  any  of  the  transactions  in  question)  intoxi- 
cating liquors  could  not  lawfully  be  brought  into  the  United  States. 
If  they  were  to  be  gotten  in  at  all,  it  would  be  by  smuggling  only, 
and  penalties  were  imposed  upon  all  persons  who  might  be  impli- 
cated in  any  such  transactions. 

During  the  period  covering  the  sales  in  question  in  this  litiga- 
tion, the  Ontario  Temperance  Act  was  in  force  in  this  Province 
(Ontario  statutes,  1916,  ch.  50).  By  that  Act  sales  of  liquor 
(with  certain  exceptions  not  now  in  question)  within  the  Prov- 
ince were  made  unlawful.  It  was  also  forbidden  to  have  liquors 
in  possession  except  in  certain  places,  but  brewers  and  distillers 
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licensed  by  the  Dominion  to  manufacture  were  excepted  from  Grant,  J. A. 
the  operation  of  the  statute.  Sales  by  them  to  persons  in  other  -^28. 

Provinces  or  in  foreign  countries  were  also  excepted.  Another 
exception  was  made  in  respect  of  liquor  kept  for  “export  sale ” in 
a bonded  liquor  warehouse  under  the  authority  of  the  statutes  of  Gooderham 
Canada.  Worts  Ltd. 

By  the  Liquor  Transportation  Act  (Ontario  statutes,  1920,  ch. 

SO)  the  transportation  of  liquor  within  Ontario  for  sale  or  con- 
sumption within  the  Province  was  prohibited,  with  certain  ex- 
ceptions, some  of  which  do  not  affect  the  present  case.  One  of  the 
exceptions  was  the  transportation  in  Ontario  of  liquor  for  export. 

In  this  state  of  the  law  in  Ontario  and  the  United  States,  sale  or 
carriage  of  liquor  in  Ontario,  except  for  export,  was  prohibited 
under  penalty;  and,  on  the  other  hand,  the  taking  of  liquor  into 
the  United  States  was  also  fraught  with  danger  and  unpleasant 
consequences.  Above  all,  there  was  the  payment  of  sales  tax,  which 
would  be  avoided  if  the  goods  were  “exported.” 

The  aim  and  object  of  the  defendants,  and  others  in  a like  posi- 
tion, was  to  escape  the  penalties  of  the  Ontario  statutes  and  liabil- 
ity for  the  Dominion  sales  tax  by  making  export  sales  (or  what 
might  pass  inspection  as  such  and  serve  the  purpose),  and  at  the 
same  time  to  avoid  personal  conflict  with  the  laws  of  the  United 
States,  by  having  the  exportation  (if  any)  handled  by  others. 

They  displayed  marked  ingenuity  in  some  of  the  plans  and  means 
adopted.  WTiether  or  not  they  achieved  their  purpose,  in  whole 
or  in  part,  remains  to  be  determined. 

Throughout  the  record  of  the  trial  there  will  be  found  fre- 
quent mention  of  “B.13s.,”  an  explanation  of  which  will  facili- 
tate an  understanding  of  the  evidence. 

Under  the  regulations  and  in  the  operations  of  the  Customs 
Department  of  Canada,  when  goods  are  shipped  for  export,  what 
is  called  an  “export  entry”  is  required  to  be  completed  and  furn- 
ished. The  form  provided  by  the  Department  bears  the  letter  and- 
number  “B.13,”  and  the  export  entries  have  come  to  be  known  and 
spoken  of  as  “B.13s.”  Exhibit  5B  is  a copy  of  the  “B.13”  as 
in  use  prior  to  a period  in  March,  1926,  and  exhibit  5A  the  form 
in  use  after  that  time. 

By  sec.  19C.  of  Part  IV.  of  the  Special  War  Revenue  Act  (which 
authorises  the  imposition  of  the  sales  tax),  the  Minister  (i.e.  the 
Minister  of  Customs  and  Excise)  “may  make  such  regulations  as 
he  deems  necessary  or  advisable  for  carrying  out  the  provisions 
of  this  Part.”  In  exhibit  77  will  be  found  a copy  of  the  regula- 
tions passed  by  the  Minister,  pursuant  to  the  authority  conferred 
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upon  him  by  Part  I Y.  of  the  Act.  It  may  be  noted  here  that  I 
have  not  found,  nor  have  I been  referred  to,  any  reference  in  Part 
IY.  of  the  statute  to  “export  entries”  or  “B.13s.,”  and  in  the  regu- 
lations, I have  found  but  one  mention  of  “export  entry”  and  none 
of  “B.13.”  The  one  reference  to  the  “export  entry”  will  be  found 
in  regulation  4(c),  which  reads  as  follows: — 

“(c)  Claims  for  refund  of  the  tax  paid  on  domestic  goods  ex- 
ported shall  be  accompanied  by  a certified  copy  of  customs  export 
entry  and  proof  of  payment  of  the  tax.  Claims  shall  not  be  allowed 
on  goods  sold  and  used  for  domestic  consumption  and  subse- 
cp.iently  exported.” 

Neither  in  the  statute  nor  in  the  regulations  passed  thereunder 
is  there  any  provision  stating,  either  expressly  or  by  implication, 
what  evidence  would  be  required  or  would  be  sufficient  to  entitle 
a manufacturer  or  producer  to  exemption  from  sales  tax  in  re- 
spect of  the  sale  of  goods  “exported.” 

The  statute  does  not  appear  to  contain  any  provision  whereby 
regulations  passed  under  the  Customs  Act  are  made  to  apply  in 
respect  of  the  sales  tax,  either  in  the  interpretation  of  the  statute, 
or  in  its  enforcement  or  the  collection  of  the  tax,  nor  is  there  any 
power  or  authority  conferred  upon  any  official  of  the  Customs  De- 
partment, other  than  the  Minister  himself,  as  already  mentioned, 
fo  whom  was  given  power  to  make  regulations  for  carrying  out  its 
provisions. 

In  the  course  of  the  trial  numerous  references  were  made  to 
sections  of  the  Customs  Act  and  to  regulations  passed  there- 
under. In  the  view  which  I entertain  with  regard  to  the  matters 
in  issue  and  the  questions  of  law  involved,  any  extended  reference 
to  or  consideration  of  these  is  unnecessary.  The  contention  for 
the  Crown  appeared  to  be  that  goods  were  not  to  be  held  to  have 
been  “exported”  within  the  meaning  of  the  Special  War  Tax  Act 
(1915),  merely  because  it  was  shewn  that  the  requirements  of  the 
Customs  Act  and  regulations  had  been  satisfied,  and  the  forms 
prescribed  thereby  had  been  furnished.  Counsel  for  the  defend- 
ants, on  the  other  hand,  appeared  to  take  the  position  that,  hav- 
ing completed  and  furnished  the  forms  required  by  the  Customs 
Act  and  regulations  to  be  furnished  when  goods  were  being  ex- 
ported, that  was  all  that  the  defendants  were  required  to  do,  and, 
having  so  done  in  respect  of  any  goods  sold,  their  right  to  exemp- 
tion from  sales  tax  in  respect  thereof  was  conclusively  established 
— in  other  words,  that  they  were  under  no  obligation  to  shew  that 
the  goods  had  actually  been  exported  in  fact,  and  not  merely  on 
Customs  Department  forms.  I.  have  not  found,  nor  been  referred 
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to,  any  provision  in  the  War  Tax  Act,  or  in  regulations  passed  Grant,  J. A. 
thereunder,  by  which  compliance  with  the  provisions  of  the  Cus-  j^28 

toms  Act  or  with  the  Customs  regulations  is  made  to  do  duty  for 

compliance  with  the  requirements  of  the  first  mentioned  Act  and  -a 
regulations.  Nowhere  is  it  provided  in  the  taxing  statute,  or  in  Goodehham 
the  regulations  passed  pursuant  thereto,  that  the  completion  and  Worts  Ltd. 
filing  of  the  forms  required  under  the  Customs  Act  and  regula- 
tions, coupled  with  an  inspection  and  passing  of  the  shipment  by 
a Customs  officer,  shall  be  accepted  as  or  be  deemed  to  be  a satis- 
faction of  and  compliance  with  the  requirements  of  the  War  Tax 
Act  and  its  regulations.  Possibly  the  Minister  of  Customs,  in  the 
exercise  of  the  general  powers  to  pass  regulations  for  carrying  out 
the  provisions  of  the  taxing  Act  conferred  upon  him  by  sec.  19C., 
possessed  the  necessary  authority  to  pass  such  a regulation,  but  he 
has  not  done  so.  I am  not  prepared  to  give  effect  to  this  conten- 
tion of  the  defendants.  In  my  opinion,  fullest  compliance  with 
the  formalities  of  the  Customs  Act  and  regulations  would  not  avail 
to  exempt  from  liability  to  sales  tax  if  the  goods  were  not  in  fact 
exported,  within  the  meaning  and  intention  of  the  sales  tax 
statute,  and  this,  as  already  stated,  I take  to  mean  “exported  by 
the  producer  or  manufacturer  as  an  integral  part  of  the  sale  by 
him.”  As  all  exportations  of  goods  of  whatsoever  kind  must  com- 
ply with  the  Customs  Act  and  regulations,  these  of  course  must 
be  observed  and  fulfilled  by  the  defendants,  in  respect  of  their  ex- 
port sales. 

It  may  be  a different  thing  to  say  that  if  the  defendants,  in 
respect  of  some  shipment  of  goods,  fail  to  observe  or  fulfil  some 
requirement  or  condition  prescribed  by  the  Customs  Act  and  regu- 
lations, in  regard  to  exportation,  they  are,  ipso  facto,  prevented 
from  securing  exemption  from  sales  tax.  It  may  be  that  a deci- 
sion on  this  point  will  be  necessary  when  we  come  to  consider  the 
facts  of  one  or  more  of  the  transactions  under  review,  in  which 
event  it  will  then  have  to  be  determined. 

It  may  be  noted  here  that  in  none  of  the  transactions  as  to 
which  sales  tax  is  being  claimed,  were  the  goods  shipped  in  bond. 

What  would  have  been  the  effect  in  law  of  the  cancellation  of  the 
bond,  in  such  a case,  does  not  fall  to  be  considered  or  decided  in 
these  actions. 

Turning  to  the  facts,  it  may  be  stated  that  the  defendant  com- 
pany carry  on  the  business  of  distillers,  having  their  plant  and 
offices  at  Toronto,  Ontario,  and  situated  at  or  near  the  water-front 
of  Toronto  Bay,  a part  of  Lake  Ontario,  the  southerly  shores  of 
which  lake  form  part  of  the  State  of  New  York,  one  of  the  United 
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States  of  America.  The  latter  statement,  apparently  superfluous, 
is  pertinent  when  considering  certain  boat  shipments.  The  de- 
fendants have  a dock  on  the  bay,  as  a part  of  or  appurtenant  to 
their  plant  and  premises. 

Out  of  the  44  transactions,  as  to  which  notice  was  given  to  the 
defendants  that  the  records  would  be  required,  and  evidence  might 
be  given,  a number  of  individual  cases  were  dealt  with,  in  consid- 
erable detail,  by  counsel  for  the  Crown.  Of  those  so  considered, 
some  were  shipments  by  boats  from  the  defendants’  docks  at  To- 
ronto, and  others  were  shipments  by  rail  to  points  upon  or  ad- 
jacent or  tributary  to  international  waters  between  Canada  and 
the  United)  States.  In  no  transaction,  of  all  those  in  respect  of 
which  sales  tax  is  claimed  in  these  actions,  and  as  to  which  there 
is  any  evidence  upon  the  record,  was  there  a through  bill  of  lad- 
ing, from  Toronto  to  any  point  in  the  United  States  or  any  other 
foreign  country,  either  by  rail  or  by  any  established  line  of  vessels, 
carrying  package  freight  in  the  usual  or  recognised  sense,  or  hav- 
ing a recognised  or  published  route. 

The  boat  shipments  were  all  made  upon  small  boats,  the  major- 
ity of  them  being  small  gasoline  motor-boats,  many  of  them  having 
powerful  engines  and  capable  of  developing  high  rates  of  speed, 
and  others  being  practically  what  are  known  as  skiffs,  equipped 
with  out-board  motors. 

The  men  in  charge  of  these  boats,  in  respect  of  any  liquors 
delivered  in  the  United  States,  were  engaged  in  the  ancient  (if  not 
time-honoured)  occupation  of  smuggling.  With  the  moral  aspect 
of  the  business,  in  my  judicial  capacity,  I have  nothing  to  . do. 
It  has  long  been  a settled  rule  of  international  law  that  the  courts 
of  one  country  do  not  take  cognizance  of  the  customs  and  similar 
laws  of  any  other  country.  The  reasons  underlying  the  rule  have 
never  seemed  to  me  impressive,  nor  do  I think  them,  in  these  days, 
of  sufficient  strength  to  afford  it  adequate  support.  The  rule, 
however,  is  clear,  and  is  binding  upon  me,  and  that  must  suffice 
for  the  performance  of  my  present  duty. 

The  witness  Howsley,  an  employee  of  the  defendants,  states 
that  he  put  through  the  same  form  of  entry  in  respect  of  ship- 
ments intended  for  export  as  he  did  in  respect  of  sales  to  the 
Ontario  Government,  which  could  lawfully  purchase  liquors  in 
Ontario.  He  states  that  after  March,  1926,  he  would  prepare  a 
number  of  B.  13s.,.  each  for  a small  number  of  cases  of  liquor,  and 
which  in  the  aggregate  would  equal  the  total  number  of  cases  in 
the  shipment. 
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Prior  to  March,  1926,  he  prepared  only  one  set  of  B.13s.  cov-  Grant,  J.A. 
ering  the  whole  shipment.  In  other  respects  there  was  no  differ-  192,8. 
ence.  Im  the  case  of  shipments  by  rail,  the  bill  of  lading  would  ^^7 
read  by  the  railway  to  a border  point  in  Ontario,  with  in  many 
cases  a notation  to  “notify”  the  person  who  was  named  and  whose  Goodebham 
address  at  the  border  was  given.  The  person  so  named  "was  not  Worts  Ltd. 
the  consignee  but  was  usually  his  agent  in  Ontario. 

At  some  time  in  the  year  1924,  two  men,  Hatch  and  McGuin- 
ness,  became  sales  agents  for  the  defendant  company,  and  from 
that  time  forward  most  of  the  sales  which  are  now  in  question 
were  made  by  them,  and  commissions  paid  to  them  in  respect 
thereof 

Hatch  is  a brother  of  the  president  of  the  defendant  company, 
and  was  called  as  a witness.  Hatch,  the  president,  was  not  called, 
and  therefore  any  references  to  the  evidence  of  Hatch  are  directed 
to  the  sales  agent. 

The  witness  Sinclair,  another  employee  of  the  defendants, 
stated  that  all  orders  from  Windsor  and  its  vicinity  were  telephoned 
in,  by  Hatch  and  McGuinness,  or  by  their  representative,  Fitz- 
patrick, or  by  the  agent  of  the  consignee,  and  that  all  such  orders 
were  treated  in  the  same  way.  He  stated  further  that  he  had  no 
instructions  or  information  as  to  the  manner  in  which  or  means 
by  which  the  goods  were  to  leave  Windsor.  This  witness  had  charge 
of  the  defendants5  shipping  department  from  the  1st  January, 

1924;  he  received  all  orders  and  gave  instructions  regarding  them 
and  the  shipment  of  the  goods,  after  satisfying  himself  that  they 
had  been  paid  for.  The  prices  charged  on  the  so-called  export 
sales  were  higher  than  the  prices  charged  on  lawful  sales  in  Canada, 
in  respect  of  which  the  defendants  paid  sales  tax.  All  information 
which  could  come  to  the  defendants’  offices  regarding  any  ship- 
ment to  fill  an  order  received  came  to  Sinclair,  and  yet  in  respect 
of  these  so-called  export  sales  and  shipments  he  had  no  knowledge 
cr  information  shewing  how  the  exportation  was  to  be  accom- 
plished. The  defendants’  information  in  that  regard  was  limited 
by  what  Sinclair  knew.  In  so  far  as  the  defendants’  information, 
up  to  and  including  the  actual  shipment,  extended  in  this  respect, 
every  case  of  whisky  which  they  shipped  to  Windsor  and  vicinity 
might  have  stayed  in  Ontario.  The  particulars  shewn  in  some 
of  the  B.13s.,  giving  name  of  motor-boat,  etc.,  were  filled  in  by 
some  person  at  the  border-point,  and  not  at  the  defendants’  office. 

The  course  followed  in  all  of  these  transactions  will  be  understood 
when  the  concrete  examples  are  dealt  with.  Sinclair  stated  to  me 
that  the  two  Green  shipments,  of  which  the  records  are  found  in 
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exhibits  12  and  14,  were  typical  of  all  the  Windsor  transactions, 
whether  with  Green  or  with  others.  He  also  stated  that  the  tran- 
sactions of  which  exhibits  15  to  20  contain  records  were  typical  of 
all  the  boat-shipments  from  the  dock  at  Toronto. 

In  exhibit  22  will  be  found  the  papers  produced  in  respect  of 
one  of  the  earlier  transactions  in  1924,  shortly  after  the  defend- 
ant company  took  over  the  business.  This  was  a sale  to  one  C.  A. 
Savard,  and  the  papers  in  exhibit  22  consist  of  a paper  containing 
the  particulars  of  the  bill  of  lading,  for  the  defendants’  records, 
an  export  entry  or  B.13,  and  the  defendants’  form  of  shipping 
notice. 

By  the  bill  of  lading,  the  goods  (500  cases  of  whisky)  are 
stated  to  be  “consigned  to  C.  A.  Savard,  Petit  Cote,  for  export  to,” 
“Destination — Mexico  City,  Mexico.”  “Route,  C.N.R.  to  Walker- 
ville,  Hydro-Electric  to  Petit  Cote,  and  boat  ‘Santa  Maria’  to 
destination.” 

Lower  down  on  the  form,  and  in  different  coloured  typewriting, 
are  also  the  words  “with  permit  & export  papers,”  but  when  these 
words  were  put  on  does  not  appear  in  the  evidence. 

This  paper  is  dated  at  the  top,  “16th  January,  1924,”  and  is 
signed  in  lead  pencil,  “A.  M.  Adams,  Jan.  16/24,”  followed  by  the 
word  “agent”  printed  in  the  form.  At  the  left  hand  and  botttom, 
are  printed  the  words,  “Gooderham  & Worts  Limited,  shippers,” 
“per,”  followed  by  “L.  D.  Sinclair”  in  typewriting.  The  printed 
conditions  of  the  bill  of  lading  appear  on  the  reverse  side.  Petit 
Cote  is  now  known  as  La  Salle,  a town  in  Western  Ontario,  in  the 
AATndsor  neighbourhood. 

It  was  stated  in  evidence  that  Savard  lived  in  AVindsor,  and 
that  orders  for  shipments  to  him  were  received  by  telephone,  al- 
though the  witness  Sinclair  had  no  distinct  recollection  on  that 
point,  nor  could  he  say  from  whom  the  orders  were  actually  re- 
ceived. Savard’s  account  was  active,  a considerable  volume  of 
business  having  been  done  with  him.  Shipments  to  him,  for  some 
time,  were  all  “for  export  to  Mexico  City,”  and  these  went  for- 
ward to  him  to  some  Ontario  point  in  the  vicinity  of  Windsor. 
The  defendants  received  payment  for  all  such  shipments  before 
the  goods  were  shipped  in  Toronto. 

From  April,  1926,  until  January,  1927,  the  destination  of  ship- 
ments to  Savard  was  stated  to  be  “Wilson,  N.Y.,”  and  these  could 
not  be  sent  by  rail,  as  the  railways  would  not  accept  liquor  ship- 
ments consigned  to  United  States  points.  They  were  therefore 
supposed  to  go  forward  to  the  stated  destination  by  boat  from  the 
defendants’  dock,  and  will  be  covered  by  what  I may  have  to  say 
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later  in  regard  to  such  boat-shipments.  The  B.13  in  this  exhibit  Grant,  J. A. 
(22)  is  headed  “Customs,  Canada,”  and  states  in  effect  that  the  192s. 
goods,  500  cases  of  whisky,  were  delivered  by  the  defendants  to  — - 

the  Canadian  National  Railways  “for  exportation  to  Detroit,  Vm 
Mich.”  The  value  is  given  at  $17,500,  and  the  address  of  the  Goodfjriiam 
consignee  as  “Detroit,  Mich.”  At  the  lower  left  hand  corner,  w'orts  Ltd. 
under  “stamp  of  port  of  exit,”  appears  an  impression  of  a stamp 
“Customs-Excise-Canada,  Jan.  18,  1924,  Sandwich,  Ont.,”  and  be- 
neath a signature. 

At  the  lower  right  is  a certificate  signed  by  Sinclair,  shipper 
for  the  defendants,  “that  the  above  is  a full  and  true  statement 
of  the  kinds,  quantities,  values,  and  destination  of  all  the'  articles 
delivered  by  me  for  exportation  as  aforesaid.”  A date  follows, 
namely  16th  January,  1924,  and  the  words  “see  regulations  on  the 
other  side.”  Some  reference  to  the  regulations  will  he  made  at  a 
later  stage. 

The  shipping  notice,  which  was  kept  by  the  defendants  for  their 
own  files,  contains  ( inter  alia)  the  following  data 

“Shipped  to — C.  A.  Savard.” 

“Place — Mexico  City,  Mexico.” 

“Routing — (as  given  above  in  memo,  of  bill  of  lading). 

“Charge  to — C.  A.  Savard,  Mexico  City.” 

“Terms — Cash  with  order.” 

It  also  appears  on  this  paper  that  Hatch  and  McGuinness  were 
the  salesmen,  their  commission  $1  per  case,  and  that  it  was  paid 
on  the  31st  January,  1924. 

It  will  be  noted  that  the  destination  is  given  in  the  bill  of  lad- 
ing and  in  the  shipping  notice  as  Mexico  City,  Mexico,  and  in  the 
B.13  as  Detroit,  Mich. 

Other  differences  or  discrepancies  also  appear.  How  the  motor- 
boat  “Santa  Maria”  was  going  to  get  through  the  ice  of  the  Great 
Lakes  and  the  canals  and  down  the  St.  Lawrence  in  th©  depth  of 
winter,  in  order  to  take  her  cargo  to  Mexico,  or  how  she  would 
travel  inland  to  Mexico  City,  was  not  disclosed.  Of  course  the 
giving  of  Mexico  City  as  the  destination  was  a subterfuge  of  the  * 
most  barefaced  character,  but  that  may  not  be  material  to  the 
present  inquiry.  It  asks  too  much  of  one’s  credulity  to  expect  the 
Court  to  believe  that  this  liquor  was  ever  intended  to  be  exported 
to  Mexico  City,  and  I do  not  see  any  sufficient  reason  for  believing 
in  any  real  intention  that  it  should  be  exported  to  Detroit,  merely 
because  the  B.13  so  states. 

The  bill  of  lading  and  the  defendants’  shipping  notice  both 
contradict  the  B.13  in  that  regard.  It  is  true  that  the  stamp  of 
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a Customs  officer  at  Sandwich  and  what  is  probably  his  signature 
appear  under  the  words  “stamp  of  port  of  exit”  under  date  of  the 
18th  January,  but  it  will  be  noted  that  Sandwich  does  not  appear 
in  the  route  given  in  any  of  the  documents.  What,  then,  is  the 
significance  of  this  Customs  officer’s  stamp  and  signature?  On 
the  reverse  side  of  the  form  “B.13”  will  be  found  the  following 
( inter  alia)  : — 


“Memorandum. 

“Department  of  Customs  and  Excise,  Canada. 

“Ottawa,  30th  June,  1916. 

“To  Collectors  of  Customs, 

Agents  of  Railway  and  Steamship  Line?  and  Others  Con- 
cerned : — 

“Customs  Export  Entries. 


“The  special  attention  of  railway  companies  and  other  carriers 
of  goods  is  directed  to  the  following  provisions  of  the  regulations 
as  to  export  entries,  in  force  1st  July,  1900,  particularly  as  to  an 
export  entry  (on  form  B.13)  in  duplicate  accompanying  the  way- 
bill of  all  goods  laden  at  an  inland  port  or  place  when  consigned 
as  for  exportation  from  Canada. 

“Regulations  respecting  Customs  entries  and  statistical  returns 
of  goods  exported  from  Canada,  in  force  and  effect  on  and  after 
1st  July,  1900: — 

“1.  Export  entries  in  duplicate  for  statistical  purposes  shall  be 
delivered  to  the  Collector  of  Customs  at  the  last  port  in  Canada 
through  which  goods,  for  exportation  pass  outwards  for  places  be- 
yond the  limits  of  Canada  when  exported  by  land,  and  at  the  port 
where  laden  on  the  exporting  ship  if  the  goods  be  exported  by 
water,  each  such  port  being  herein  designated  as  The  port  of  exit 
from  Canada/ 

“Summary  of  Customs  Regulations  respecting  export  entries 
of  goods,  required  to  be  observed  by  shippers  and  railway  carriers 
in  Canada,  when  goods  are  laden  at  inland  railway  stations  and 
sidings  and  consigned  for  exportation  from  Canada. 

“Note  particularly  that  an  export  entry  (on  form  B.13),  in 
duplicate,  is  required  for  Customs  statistical  purposes  to  be  for- 
warded along  with  the  way-bill  from  the  place  of  lading,  in  all 
cases  when  goods  are  laden  at  an  inland  port  or  place  in  Canada 
and  consigned  as  for  exportation  from  Canada. 

“2.  The  export  entry  may  be  signed  by  the  shipper  or  his  agent 
(who  may  also  be  the  railway  agent)  in  the  presence  of  a witness, 
and  is  not  required  to  be  attested. 
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“3.  Goods  for  exportation  are  classed  in  the  export  entry  form 
as  ‘Domestic  Articles’  or  ‘Foreign  Articles.’  Goods  exported  from 
a Customs  bonded  warehouse  are  to  be  reported  on  the  same  form 
(B.13)  but  under  the  heading  ‘Foreign  Articles.’ 

“Goods  exported  from  an  excise  warehouse  are  to  be  reported  Gooderuam 
also  on  the  same  form  (B.13)  but  under  the  heading  ‘Domestic  \y0RTS  ltix 
Articles.’ 

“Export  entries  from  Customs  or  excise  bonded  warehouse  as 
aforesaid  are  to  be  marked  at  the  top  as  ‘Ex-Warehouse  for  Sta- 
tistics’.” 

At  the  foot  appears  in  print,  “R.  R.  Farrow,  Commissioner  of 
Customs  and  Excise.” 

It  is  apparent  that  this  form  (though  subsequently  revised)  had 
been  in  use  by  the  Customs  Department  for  many  years  before  the 
Special  War  Revenue  Act  of  1915  was  passed,  and  that  it  was  in 
use  for  “statistical  purposes”  in  that  Department.  Probably  the 
stamping  by  Customs  officers  was  in  part  desired  as  furnishing 
some  evidence  of  exportation.  That,  however,  w~as  for  Customs 
purposes;  it  was  a form  prepared  under  the  Customs  Act;  and,  as 
I have  previously  stated,  it  is  not  mentioned  in  the  War  Revenue 
Act,  nor  even  in  the  regulations  thereunder,  except  in  one  instance 
in  connection  with  applications  for  refund  of  sales  tax  already  paid, 
and  with  which  we  are  not  now  concerned.  It  is  convenient  at  this 
point  to  state  briefly  the  course  followed  in  regard  to  the  rail- 
shipments  to  Windsor  and  other  points  in  that  vicinity.  Except 
in  some  of  the  earlier  transactions,  of  which  exhibits  22  and  23  are 
instances,  the  rail-shipments  were  made  to  the  defendants  them- 
selves, as  consignees,  with  a notation  “notify  (the  agent  in  Wind- 
sor aut  al.  of  the  purchaser).” 

When  the  car  arrived,  the  agent  of  the  purchaser  was  present, 
and  a Customs  officer  checked  over  the  contents  of  the  car,  which 
were  then  hauled  away  on  motor-trucks  to  one  or  more  of  the  so- 
called  export  docks  owned  or  operated  by  the  purchasers  or  their 
respective  agents.  One  or  more  of  such  docks  was  in  operation  at 
Sandwich,  Ford  City,  Belle  River,  Amlierstburg,  Kingsville,  and 
other  lake  and  river  points. 

At  each  dock  was  a warehouse,  used  in  connection  therewith, 
and  in  which  the  goods  were  stored.  The  agent  was  furnished 
with  one  or  more  B.13s.  for  the  quantity  of  liquor  on  hand,  as  a 
protection  against  seizure,  when  in  transit  or  storage,  by  officers 
of  the  Ontario  Government.  Frequently  it  happened  that  quan- 
tities of  liquors  were  moved  by  trucks  from  one  dock  and  ware- 
house to  another,  and  always  accompanied  by  the  B.13s,  for  the 
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reason  given.  In  all  cases  similar  to  those  shewn  in  exhibits  22 
and  23,  the  defendants  made  delivery  on  the  car,  and,  having  al- 
ready been  paid  for  the  goods,  they  no  longer  had  any  concern  or 
interest  in  them  nor  any  control  over  them. 

In  the  other  cases  of  rail-shipments  to  Windsor  or  vicinity, 
which  were  made  to  their  own  order  as  consignees,  just  as  soon 
as  the  car  was  received  and  unloaded,  the  defendants’  connection 
with  and  concern  or  interest  in  the  goods,  and  control  over  them, 
were  at  an  end.  In  so  far  as  the  defendants  were  able  to  control 
the  disposal  of  the  goods,  or  made  any  effort  to  do  so,  or  to  en- 
force their  exportation,  every  case  of  whisky  might  have  remained 
ill  Ontario.  Stated  briefly,  the  fact,  is  that  from  the  time  of  the 
delivery  in  Ontario  to  the  agent  of  the  purchaser,  in  so  far  as  the 
evidence  discloses,  the  defendants  knew  nothing  and  cared  not  at 
all  what  became  of  the  liquors  by  reason  of  the  alleged  exportation 
of  which  they  claim  exemption  from  sales  tax. 

Reverting  to  the  course  followed  at  the  border,  the  evidence 
discloses  that  the  liquors  were  re-sold  by  the  agent  of  the  defend- 
ants’ vendee,  sometimes  on  instructions  from  Detroit,  and  quite 
frequently,  if  not  indeed  generally,  to  persons  who  came  to  the 
warehouse,  for  that  purpose.  A customer  came,  usually  in  a motor- 
boat,  and  purchased  and  paid  for  . . . cases,  etc.,  of  the  kinds 
of  liquors  wanted.  After  they  were  paid  for,  the  cases  were  loaded 
into  his  boat,  and  were  checked  over  by  the  local  Customs  officer, 
either  during  or  after  the  loading.  If  the  Customs  officer  hap- 
pened to  be  busy  elsewhere,  the  boat  was  held  (so  the  witness 
stated)  until  his  arrival,  so  that  the  load  might  be  checked.  The 
officer  then  stamped  or  signed  (or  both)  the  B.13  which  was  pre- 
pared in  respect  of  the  cases  then  sold.  The  copies  of  B.13- were 
(supposed  to  be)  sent  to  the  Collector  of  Customs,  one  of  them  to 
be  forwarded  to  the  Customs  Department  at  Ottawa  “for  statis- 
tical purposes.”  Having  in  mind  the  course  followed,  as  disclosed 
by  the  testimony,  and  the  utter  absence  of  anything  in  the  nature 
of  satisfactory  evidence  that  the  liquors  ever  left  Canada,  one  can- 
not but  be  convinced  of  the  complete  worthlessness  of  statistics 
based  upon  such  a foundation.  The  Customs  officer  did  not  even 
see  the  boats  leave  the  dock,  because  in  the  great  majority  of  cases 
the  boat  would  not  leave  until  midnight  or  later,  so  as  to  have  the 
cover  of  the  darkness.  As  evidence  that  the  Customs  officer  inspected 
the  cases  loaded  in  the  motor-boat,  his  stamp  on  the  B.13  would 
doubtless  be  entitled  to  some  weight,  dependent  upon  the  honesty 
o L the  officer  in  the  performance  of  his  duties.  But  as  evidence  of 
the  exportation  of  the  liquors  from  Canada,  acceptable  in  a court 
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of  law  upon  which  to  base  a decision,  it  is  utterly  worthless.  In  Grant,  J. A. 
the  light  of  what  was  disclosed  at  the  hearing  before  me,  in  so  1Q2s 
far  as  concerns  the  question  of  liability  for  sales  tax,  or  exemption 
therefrom,  it  is  not  evidence  at  all.  Possibly  in  some  isolated  and  r^x 
unusual  instances,  of  which  there  is  no  evidence,  the  Customs  Gooderham 
officer  may  have  seen  one  of  the  loaded  boats  leave  the  dock;  but,  wortis  Ltd 
even  if  that  were  so,  it  would  not  be  any  evidence  that  the  goods 
were  exported.  In  so  far  as  is  disclosed,  it  would  be  just  as  easy 
to  land  the  goods  in  Ontario  as  to  land  them  in  Michigan;  indeed 
easier,  for  the  distance  to  be  travelled  was  less. 

Under  these  circumstances,  the  Customs  officers  could  not  hon- 
estly swear  that  any  of  these  liquors  ever  left  Canada.  That  being 
so,  how  could  their  stamps  do  more  than  they  themselves  could  do  ? 

If  the  Special  War  Revenue  Act  contained  a provision  that 
the  stamp  of  the  local  Customs  officer,  when  impressed  upon  a B.13 
with  (or  even  without)  his  signature,  should  be  conclusive  or 
prima  facie  evidence  of  exportation  for  the  purposes  of  that  statute, 
then  doubtless  it  would  have  that  effect.  But  there  is  no  such  pro- 
vision here,  nor  anything  which,  by  any  ingenuity,  can  be  made 
to  look  like  one  or  serve  that  purpose. 

The  papers  in  exhibit  24  refer  to  another  “Mexico  City”  tran- 
saction, a sale  to  one  F.  Weiser.  This  man’s  account  in  the  de- 
fendants’ books  ran  from  January,  1924,  to  October  in  the  same 
year.  He  paid  cash  with  his  orders.  A written  order  is  attached 
to  the  papers,  is  dated  “Detroit”  and  gives  instructions  for  ship- 
ment to  F.  Weiser,  Mexico  City,  Mexico,  via  Canadian  National 
Railway  to  Walkerville,  and  Essex  Terminal  Railway  to  Essex  Park 
siding,  Ojibway  (also  in  Ontario),  “for  furtherance  by  boat  Red 
Fox.”  A postscript  at  the  foot  reads,  “Make  form  B.13  to  De- 
troit, Mich.”  In  the  light  of  the  circumstances  “form”  seems 
quite  an  apt  expression.  The  envelope  in  which  the  order  was  re- 
ceived is  attached,  shewing  the  Detroit  post-mark. 

The  memo,  of  bill  of  lading  is  similar  to  the  one  in  exhibit  22, 
giving  Weiser  as  the  consignee,  Mexico  City  as  the  destination,  and 
the  routing  as  stated  in  the  order. 

The  B.13  follows  the  instructions  given  in  the  order,  and  in 
other  respects  is  similar  to  that  in  exhibit  22.  The  shipping 
notice  shews  this  to  have  been  another  Hatch  and  McGuinness 
account,  with  the  same  commission,  and  requires  no  special  refer- 
ence. What  has  been  stated  in  regard  to  exhibit  22,  and  the  tran- 
saction covered  thereby,  applies  with  equal  force  to  this  case,  and 
to  other  shipments  to  Mexico  City  (?),  of  which,  according  to  the 
evidence,  there  appear  to  have  been  many  in  the  year  1924. 
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In  order  that  the  course  generally  pursued  in  respect  of  ship- 
ments to  the  Windsor  neighbourhood  may  be  clearly  stated,  it  seems 
advisable  that  I should  deal  specifically  with  one  or  more  instances 
of  sales  and  shipments  to  some  others  of  the  defendants’  customers 
in  that  district. 

A.  J.  Klix  was  one  of  these.  His  account  with  the  defendants 
was  opened  (at  latest)  in  January,  1925,  and  continued  until  No- 
vember, 1926,  running  up,  according  to  Sinclair’s  testimony,  into 
hundreds  of  thousands  of  dollars.  The  same  witness  referred  to 
him  as  “Klix  of  Windsor,”  although,  in  the  example  given  of  busi- 
ness done  with  him  (exhibit  24)  in  the  B.13s,  his  address  is  given 
as  Detroit,  Mich.  His  agent  in  Ontario  was  0.  Paquette,  who 
wras  in  charge  of  dock  and  warehouse  at  Ford  City.  At  some  period 
in  1926,  a partnership,  composed  of  the  various  consignees  in  that 
locality  and  their  agents,  was  formed,  under  the  name  of  “The 
Mexico  or  Mexican  Export  Company,”  and  from  that  time  for- 
ward the  shipments  appear  to  have  been  handled  by  the  partner- 
ship, which  maintained  an  office  in  Windsor.  In  respect  of  these 
shipments,  the  notation  was  “notify  Al.  Ruminapp.”  In  other 
respects,  in  so  far  as  affects  the  issue  before  me,  the  procedure  fol- 
lowed was  not  altered  in  any  material  particular.  An  inspection 
of  the  papers  in  exhibit  24  will  disclose  the  fact  that  there  are 
two  shipments  included,  one  for  235  cases,  and  the  other  for  300 
cases,  the  latter  on  the  29th  Januarjr,  1925,  and  the  former  on  the 
21st  February,  1925. 

In  respect  of  these  the  B.13s.  which  had  been  prepared  and 
sent  out  by  the  defendants  were  never  returned. 

The  B.13s.  attached  to  the  exhibit  were  prepared  and  signed 
by  Paquette,  who  had  a power  of  attorney  for  that  purpose  from 
the  defendants.  Apparently,  in  putting  together  the  B.13s  at- 
tached to  this  exhibit,  Sinclair  put  together  such  number  of  them, 
bearing  dates  near  that  time,  as  in  the  aggregate  would  make  up 
the  total  quantity  in  the  two  shipments.  There  is  nothing  upon 
any  one  of  these  B.13s.  by  which  it  can  be  positively  identified 
with  either  of  the  shipments  in  the  exhibit. 

The  memos,  of  the  two  bills  of  lading  were  prepared  in  and  pro- 
duced from  the  defendants’  office  in  Toronto.  The  B.13s  were 
prepared  and  signed  by  Paquette  in  Ford  City  or  Walkerville.  The 
B.  13s  are  not  connected  with  the  shipments  in  the  bills  of  lading, 
by  any  reference  or  identification  in  either,  nor  did  any  witness 
attempt  to  swear  that  they  referred  to  the  same  shipments.  The 
only  connecting  link,  if  it  can  he  so  named,  is  the  proximity  of 
date.  The  logical  deduction  is  of  material  importance.  As  ap- 
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pears  by  the  evidence,  Gooderham  & Worts  liquors,  when  received  Grant,  J.A. 
at  the  dock  warehouse,  were  simply  added  to  the  stock  on  hand  at  1928. 
the  time,  and  from  this  stock  goods  sold  were  drawn. 

The  liquors  in  the  B.  13s  of  this  exhibit  24  may  not  have  formed  v% 
any  part  of  those  in  the  shipments  represented  by  the  memo,  of  Gooderham 
bills  of  lading.  Even  if  B.13s,  bearing  the  stamp  and  signature  Worts  Ltd. 
of  the  Customs  officer  of  the  port  of  exit,  under  the  Customs  Act 
and  regulations,  were  to*  be  accepted  as  evidence  of  export  for  the 
purposes  of  the  Special  War  Tax  Act,  there  is  no  such  evidence 
in  respect  of  these  two  shipments  because  the  goods  in  the  ship- 
ments cannot  be  identified  with  the  goods  exported. 

Even  under  the  Customs  Act,  there  is  nothing  to  indicate  that 
these  goods  were  exported,  or  ever  left  the  dock  warehouse.  Ac- 
. cording  to  Sinclair,  orders  for  shipments  to  Klix  were  received  by 
telephone  from  Hatch  & McGuinness  or  their  representative, 
Fitzpatrick,  or  from  Klix’s  agent,  Paquette.  Paquette  says  he 
crdered  the  goods  from  the  defendants  or  their  agents,  that  he 
received  and  stored  them  in  his  warehouse,  and  paid  for  them 
before  they  were  received,  out  of  the  bank-account  which  he  kept 
in  the  Bank  of  Commerce  at  Ford. 

In  this  bank-account  he  deposited  all  moneys  which  he  received 
as  the  proceeds  of  sales  which  he  made-  from  day  to  day  of  goods 
from  the  stock  in  his  warehouse.  These  re-sales  were  made  at 
prices  which  were  determined  between  Klix  and  himself.  In  any 
instances  in  which  the  proceeds  of  these  re-sales  were  received 
by  Klix  or  any  other  person  for  him  in  Detroit,  the  amounts 
were  sent  over  to  be  deposited  in  this  same  bank-account.  Each 
B.13  in  the  exhibit  represented  a sale  to  some  person,  by  Paquette 
as  agent  of  Klix,  of  the  quantity  stated. 

Paquette  would  receive  a telephone  message  from  Detroit  that 
a man  was  coming  for  50  or  100  cases  (as  the  fact  might  be) ; 
the  purchaser  would  come  to  his  dock  at  Ford,  in  a small  boat, 

Paquette  or  his  employee  would  collect  the  purchase-money,  the 
50  or  100  cases  would  be  loaded  into  the  boat,  the  Customs  officer 
would  come  or  would  be  sent  for,  and  would  inspect  the  load,  and 
sign  and  stamp  the  B.13  which  Paquette  had  prepared  to  be 
ready  for  him,  and  that  ended  all  connection  between  Paquette, 
or  the  Customs  officer,  and  the  goods  in  the  boat.  With  what 
thereafter  happened  to  the  goods,  neither  Paquette  nor  the  Cus- 
toms officer  had  any  concern,  nor  of  it  did  either  have  any  know- 
ledge. Any  or  all  of  such  boat-loads  might  have  been  diverted 
and  kept  in  Ontario,  in  so  far  as  either  of  these  men  had  anything 
to  do  with  them.  According  to  the  evidence,  truck-loads  of 

16 — 62 — o.l.r. 
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liquors  were,  from  time  to  time,  brought  to  this  dock  from  the 
others,  and  were  added;  to  stock.  It  is  quite  probable  that  a con- 
siderable quantity  of  the  liquors  thus  shipped  by  the  defendants, 
on  orders  received  from  Paquette  as  agent  of  Klix,  ultimately 
reached  the  shores  of  the  United  States,  but  it  is  quite  as  probable 
that  a considerable  quantity  never  left  this  country. 

It  is  certainly  not  established  by  the  evidence  that  the  liquors, 
or  indeed  any  portion  of  them,  which  were  sold  by  the  defendants 
to  Klix  and  were  delivered  to  his  agent  Paquette  in  Canada,  ever 
reached  the  United  States. 

[The  learned  Judge  then  summarised  the  evidence  in  regard 
to  other  shipments,  and  continued.] 

Evidence  was  given  on  behalf  of  the  defendants  by  Mr.  Pratt, 
one  of  the  Toronto  solicitors  for  the  Canadian  National  Railway 
Company,  in  regard  to  an  interview  had  with  the  Minister  of 
Customs  on  the  12th  March,  1926.  A circular  had  been  issued 
by  Mr.  Farrow,  the  Deputy  Minister,  dated  the  13th  February, 
1926  (exhibit  10)  in  which  Customs  officers  had  been  instructed 
to  send  back  any  shipments  of  liquors  where  the  bill  of  lading 
and  attached  B.13  gave  the  ultimate  destination  as  a foreign 
country  other  than  the  United  States  (such  as  Mexico  or  Cuba), 
and  at  the  Canadian  frontier  port  or  outport  a B.13  was  sought 
to  be  substituted  for  shipment  to  the  United  States. 

The  railway  officials  were  agitated  over  this  circular  and  the 
effect  which  it  might  have  upon  their  business.  They  had  been 
threatened  with  or  were  fearful  of  retaliatory  measures  being  taken 
by  the  United  States  authorities,  if  the  railway  company  took 
part  in  or  facilitated  the  carriage  of  liquor  into  the  United  States, 
contrary  to  the  laws  of  that  country.  Retaliation  might  be  had 
against  the  railway  by  cutting  off  its  bonding  privileges.  As  a 
result  of  the  conference,  the  then  Minister  of  Customs  apparently 
expressed  himself  as  satisfied  that  shipments  might  be  accepted 
by  the  railways  to  Canadian  frontier  ports,  and  a circular  was 
to  be  issued  authorising  the  use  of  a number  of  B.13s,  each  for 
a smaller  quantity  but  the  whole  in  the  aggregate  agreeing  with 
the  total  quantity  in  the  shipment.  I do  not  think  that  this 
evidence,  or  what  occurred  in  the  interview  with  the  then  Min- 
ister of  Customs,  affects  in  any  way  the  decision  of  the  issue  before 
me.  That  issue  is  the  liability  or  non-liability  for  sales  tax. 

The  interview  with  the  Minister  was  evidently  for  the  purpose 
of  securing  some  modification  of  the  circular  instructions  which 
had  been  given  by  the  Deputy-Minister,  because  the  railway  officials 
feared  that  retaliatory  measures  would  be  taken  against  their 
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company,  if  the  instructions  were  complied  with.  In  other  words,  Grant.  J.A. 
they  were  seeking  some  relief  for  the  railway  company.  There  1928. 

was  no  question  of  sales  tax  involved.  There  was  not  even  any  ~~ 

question  of  exportation  (within  the  meaning  of  the  Customs  Act) 
directly  involved.  It  was  simply  a question  of  the  contents  of  Gooderkam 
the  bills  of  lading  and  B.13s  which  were  to  accompany  shipments  Worts  Ltd. 
of  liquors  which  were  being  carried  by  the  railway  to  Canadian 
frontier  ports,  and  the  Minister  apparently  assented  to  a certain 
procedure  in  that  regard.  No  regulation,  issued  or  made  under 
or  pursuant  to  the  provisions  of  the  War  Tax  Act,  has  been  pro- 
duced, which  refers  to  or  embodies  the  procedure  so  assented  to; 
and,  even  if  there  were  any  such  regulation,  it  would  not  affect 
the  liability  to  sales  tax,  unless  it  also  expressly  or  by  reasonable 
implication  provided  that  compliance  with  such  procedure  should 
be  deemed  to  be  evidence  of  exportation,  either  prima  facie  or 
conclusive. 

It  is  convenient  to  deal,  in  this  connection,  with  a contention 
which  was  given  a prominent  position  in  the  line  of  defence 
throughout  the  trial.  Counsel  urge  (in  effect)  : “In  so  far  as 
Canada  is  concerned,  this  is  a legitimate  business ; the  Government 
set  up  the  safeguards,  with  Customs  officials  and  the  filing  of 
departmental  forms,  we  complied  with  their  requirements,  and 
did  all  that  the  officials  acting  under  the  Minister’s  regulations 
and  instructions  required  us  to  do,  and  the  Government  cannot 
be  permitted  to  call  upon  us,  after  the  lapse  of  two  or  three 
years,  to  go  back  and  prove  that  the  goods  were  landed  on  foreign 
soil.”  Dealing  first  with  the  point  as  to  the  alleged  lapse  of 
time,  it  appears  that  the  first  definite  knowledge  of  what  was 
going  on  was  obtained  from  an  audit  made  of  the  defendants’ 
books  in  the  autumn  of  1924;  the  defendants  were  notified  of 
the  claim  by  letter  from  the  department  in  February,  1925  (ex- 
hibit 53),  and  evidently  believed  the  claim  for  sales  tax  to  be 
seriously  put  forward,  for  they  have  set  aside  a special  reserve 
fund  to  provide  against  the  liability.  Any  plea  based  on  unrea- 
sonable delay  or  laches  fails  for  want  of  any  substantial  foundation 
of  fact. 

The  fallacy  of  the  remaining  portion  of  the  argument,  in  my 
judgment,  lies  in  the  fact  that  the  defendants  are  seeking  to  make 
compliance  with  certain  requirements  of  the  Customs  Act  and  the 
forms  prescribed  for  use  thereunder,  equivalent  to  compliance 
with  the  requirements  of  the  Special  War  Tax  Act.  There  is 
no  provision  in  the  Customs  Act  or  in  the  War  Tax  Act,  or  in 
the  regulations  made  by  the  Minister  under  the  authority  of  the 
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latter  statute,  which  will  justify  such  a contention.  I have  not 
found  or  been  referred  to  anything  in  either  the  War  Tax  Act, 
or  the  regulations,  which  states  that  compliance  with  the  Customs 
Act  and  regulations,  and  the  completion  of  the  forms  prescribed 
for  use  thereunder,  will  be  accepted  as  evidence  of  exportation 
under  and  for  the  purposes  of  sec.  19BBB.  of  the  former  statute; 
nor  anything  which  gives  such  an  effect  to  supervision  of  shipment 
by  Customs  officers,  or  the  stamping  by  them  of  B.13s  or  other 
documents  or  forms  under  Customs  regulations  and  procedure. 
Stated  plainly,  my  view  is  that,  as  neither  the  War  Tax  Act  nor 
the  regulations  thereunder  provide  otherwise,  the  exemption  from 
sales  tax  is  earned  only  by  actual  bond  fide  exportation  of  the 
goods;  and  that  no  completion  of  forms  prescribed  under  the 
Customs  Act  or  regulations,  nor  any  supervision  or  certificate  by 
Customs  officers  under  the  same,  in  the  absence  of  provision 
therefor  in  the  taxing  statute,  can  serve  as  a sufficient  substitute, 
or  be  accepted  as  supplying  satisfactory  evidence  of  exportation. 
Compliance  with  the  Customs  Act  is  not  in  itself  compliance 
with  the  War  Tax  Act,  nor  does  it  follow  that  evidence  which 
satisfies  the  one  will  satisfy  the  other,  apart  from  the  above.  In 
this  connection  it  may  be  remarked  that  a through  bill  of  lading 
shewing  a foreign  destination,  with  an  export  entry  (B.13)  giving 
the  same  information,  in  respect  of  a shipment  of  goods  by  rail 
or  steamer,  running  on  schedule  over  a published  route,  might 
reasonably  be  considered  to  furnish  evidence  of  exportation  when 
coupled  with  evidence  of  the  delivery  to  the  carrier,  and  a certifi- 
cate of  the  Customs  officer  at  the  port  of  exit  that  the  goods  passed 
outward.  Even  in  that  case,  in  the  absence  of  legislation  so  pro- 
viding, it  would  not  be  conclusive.  But  all  the  essential  features 
of  such  cases,  having  any  real  value  as  evidence  of  exportation, 
are  -wanting  in  the  cases  submitted  to  me. 

Another  argument  advanced  by  the  defendants’  counsel  was 
that  the  Customs  officers  at  the  ports  knew  what  was  going  on, 
and  their  knowledge  was  the  knowledge  of  the  Crown;  that  they 
gave  their  certificates  of  exportation,  by  stamp  and  signature, 
and  therefore  a court  of  equity  will  not,  under  such  circumstances 
and  after  such  a lapse  of  time,  assist  the  Crown  to  recover  sales 
tax,  in  the  absence  of  definite  proof  of  actual  exportation. 

In  the  first  place,  I do  not  think  that  the  defendants’  position 
has  been,  in  any  material  degree,  affected  by  what  was  done  or 
permitted  by  the  Crown  or  the  Customs  officials.  In  my  opinion, 
in  a great  many  cases,  the  defendants  could  not  have  produced, 
at  any  time,  any  clear  or  conclusive  evidence  of  exportation,  be- 
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cause,  as  I -find  the  facts,  the  goods  in  such  cases  were  not  exported  Grant,  J.A. 
at  all,  but  were  consumed  in  Canada.  Further,  the  Customs  officers 
who,  too  easily  satisfied,  provided  stamp  and  signature,  were  acting 
under  the  Customs  Act,  and  not  under  the  War  Tax  Act,  in  so  Vm 
doing,  and,  in  so  far  as  the  evidence  discloses,  they  had  no  authority  Goodebham 
or  power  in  regard  to  the  collection  of  the  sales  tax  or  the  giving  Worts  Ltd. 
of  certificates  shewing  exemption  therefrom.  In  so  far  as  they 
purported  to  act  (or  to  acquiesce  in  what  was  being  done)  under 
the  War  Tax  Act,  their  acts  and  acquiescence  were  not  authorised, 
and  the  Crown  is  not  bound  thereby:  Ontario  Mining  Co.  v.  Sey- 
bold , [1903]  A.C.  73,  at  p.  84.  Although  it  may  be  considered 
as  well-settled  that  the  defence  of  estoppel  in  pais  may  be  effectual 
even  as  against  the  Crown,  yet,  upon  the  facts  as  I find  them, 
there  is  no  sufficient  basis  for  applying  that  doctrine  in  the  pre- 
sent case. 

The  defendants  adopted,  deliberately,  a course  by  which  they 
hoped  to  evade  liability  to  sales  tax,  and,  at  the  same  time,  to 
avoid  any  personal  conflict  with  the  laws  of  Ontario,  or  the  auth- 
orities engaged  in  enforcing  the  criminal  laws  of  the  United 
States.  If  my  view  of  the  matter  be  the  correct  one,  they  have 
not  accomplished  their  purpose. 

There  remains  one  other  ground  of  defence,  urged  at  the  trial 
although  not  pleaded,  which  seems  to  require  special  considera- 
tion. The  defendants5  counsel  contends  that  if  by  the  transactions 
in  question  there  was  not  the  exportation  requisite  to  secure 
exemption  from  sales  tax,  then  the  transactions  were  illegal,  as 
being  contrary  to  the  Ontario  statutes  above  mentioned,  and  are 
thereby  made  null  and  void,  and  no  sales  tax  is  recoverable  in 
respect  thereof.  In  the  first  place,  no  such  defence  was  pleaded, 
as  is  required  by  our  practice  (vide  Rules  56  and  143).  Even 
though  not  pleaded,  the  illegality  of  a transaction  will,  in  some 
cases,  be  noticed  by  the  Court.  But  this  is  not  a case  in  which 
either  party  is  seeking  enforcement  of  an  illegal  transaction.  The 
defendants  are  setting  up  their  own  breach  of  the  law  of  the 
Province  to  enable  them  to  escape  liability  for  sales  tax  to  the 
Dominion.  I do  not  perceive  any  good  or  even  plausible  reason 
for  shewing  any  indulgence  whereby  an  amendment  of  the  plead- 
ing might  be  made,  and  decline  to  do  so.  Even  though  such  amend- 
ment were  unnecessary,  I do  not  think  this  ground  of  defence 
ii  of  any  avail.  Substantially  the  same  question  was  considered 
in  Minister  of  Finance  v.  Smith , [1927]  A.C.  193.  The  language 
used  in  the  reasons  for  the  judgment  in  that  case  appears  to  me 
to  be  equally  appropriate  for  use  in  the  case  at  bar.  Apart  from 
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the  principles  laid  down  in  the  Smith  case,  I think  it  may  also 
be  open  to  question  whether  sales  of  liqnor,  ostensibly  for  export, 
but  not  satisfying  the  conditions  essential  to  exemption  from 
sales  tax,  could,  in  all  cases,  be  held  to  be  “null  and  void”  under 
the  Ontario  Temperance  Act.  However  that  may  be,  I do  not 
think  the  alleged  “illegality”  affords  a valid  defence  to  these 
claims. 

My  conclusion  therefore  upon  the  matter  is  that  the  plaintiff 
is  entitled  to  judgment.  For  convenience  of  reference,  but  not 
as  in  any  sense  exhaustively  or  as  excluding  findings  or  conclusions 
previously  made  or  reached,  the  following  summary  may  be 
given : — 

1.  The  tax  is  against  the  manufacturer  or  producer  in  respect 
of  the  sale  by  him,  and  the  exemption,  if  it  exists  in  any  case, 
must  therefore  be  in  favour  of  the  manufacturer  or  producer. 

2.  The  exportation,  to  entitle  him  to  the  exemption,  must  be 
by  the  manufacturer  or  producer,  or  by  some  person  acting  for  him. 

3.  Such  exportation  must  be  an  integral  factor  or  element 
in  the  sale  by  the  manufacturer  or  producer,  and  not  merely 
occurring  at  some  subsequent  or  indefinite  period  when  the  goods 
are  no  longer  subject  to  the  control  or  being  dealt  with  under 
the  will  or  direction  of  the  manufacturer  or  producer. 

4.  The  onus  of  proving  exportation  is  on  the  manufacturer 
or  producer. 

5.  The  defendants  did  not,  in  any  of  the  transactions  of 
which  particulars  were  given  before  me,  export  the  goods.  They 
took  orders,  and  sold  in  Canada,  delivered  the  goods  and  were 
paid  in  Canada,  gave  up  all  control  over  the  goods  in  Canada, 
and,  having  received  their  price,  they  were  utterly  indifferent 
as  to  whether  the  goods  were  exported  or  remained  in  this  country. 

6.  Moreover  (except  possibly  in  the  case  of  Morrish*)  the 
vendees  from  the  defendants  re-sold  and  delivered  the  goods  in 
Canada,  and  generally  received  payment  for  them  here. 

7.  In  the  majority  of  cases,  in  respect  of  shipments  to  Windsor 
and  vicinity  in  which  there  was  any  evidence  at  all  that  the  goods 
were  ultimately  carried  out  of  this  country,  such  exportation  was 
not  effected  by  the  purchasers  from  the  defendants,  but  by  sub- 
purchasers from  them. 

8.  Even  if  it  should  be  held  that  the  exportation,  to  bring 
exemption,  is  not  required  to  be  by  the  manufacturer,  but  that 

* Morrish,  a consignee,  instead  of  re-selling  goods  to  customers 
who  came  in  their  boats  and  took  delivery  from  his  dock  warehouse, 
used  his  own  boat  or  boats  in  taking  the  liquors  from  the  dock. 
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the  onus  is  upon  the  defendants  to  bring  themselves  within  the 
exemption  by  proving  exportation,  my  finding  would  be  that  they 
have  not  satisfied  that  onus. 

9.  In  case  another  court  should  be  of  opinion  that  the  onus 
of  proving  exportation  is  not  upon  the  defendants,  and  also  that, 
upon  a proper  construction  of  the  statute,  it  is  not  essential  that 
the  exportation  should  be  effected  by  the  manufacturer  or  his 
agent,  my  finding  upon  the  evidence  would  be  that  a considerable 
quantity  of  the  liquors  shipped  by  rail  to  frontier  points  was 
never  exported  at  all,  but  was  consumed  in  Canada  (the  exact 
quantity,  it  would  be  impossible  to  state;  but,  if  I were  required 
fo  make  an  estimate,  I think  that  50  per  cent,  would  be  as  nearly 
the  fair  result  of  the  evidence  as  one  could  reach)  ; and,  as  to  the 
boat-shipments  from  the  defendants5  dock  in  Toronto,  that  prac- 
tically the  whole  quantity  of  goods,  so  shipped  remained  in  this 
country;  there  is  no  satisfactory  evidence  that  any  of  it  did  not 
remain  here. 

10.  In  regard  to  the  defendants5  contention  based  upon  an 
alleged  compliance  with  the  formalities  which  were  required  of 
them  by  the  'Customs  officials,  my  conclusions  are : — 

(a)  That  there  were  no  regulations  passed  by  the  Minister, 
and  no  formalities  prescribed  under  the  Special  War  Tax  Act, 
compliance  with  or  fulfilment  of  which,  it  was  in  any  manner 
provided,  would  entitle  the  manufacturer  to  exemption;  such 
exemption,  therefore,  can  be  earned  only  by  fulfilment  of  the 
conditions  imposed  by  the  statute  itself. 

(b)  In  the  absence  of  any  regulation  so  providing,  and  passed 
by  the  Minister  under  this  Act,  compliance  with  forms  and  regu- 
lations under  the  Customs  Act,  in  the  light  of  the  other  evidence 
adduced,  is  not  sufficient  or  satisfactory  evidence  of  exportation 
within  the  meaning  and  answering  the  requirements  of  the  Special 
War  Tax  Act.  I doubt  if  it  is  evidence  at  all,  but,  in  these 
actions,  I am  quite  clear  that  it  is  not  satisfactory  in  the  sense 
of  being  convincing. 

My  judgment  therefore  is  that  the  plaintiff  recover  sales  tax 
from  the  defendant  company,  in  respect  of  all  the  transactions, 
covered  by  the  claims  in  the  two  actions,  from  and  after  the  1st 
January,  1924,  it  having  been  agreed  that  the  particular  trans- 
actions investigated  might  be  taken  as  typical  of  them  all.  Interest 
at  5 per  cent,  per  annum  will  also  be  recovered  upon  the  amounts 
of  tax,  computed  upon  such  amounts  from  the  times  when  the 
sales  should  have  been  accounted  for  and  paid,  that  is,  from 
the  last  day  of  the  month  succeeding  the  month  for  which  the 
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return  should  have  been  made.  If  the  parties  cannot  agree  upon 
the  amount,  there  will  be  a reference  to  the  Master  to  ascertain  it. 
The  costs  of  the  actions  will  be  to  the  plaintiff.  In  the  event  of 
a reference,  further  directions  and  the  costs  of  the  reference  will 
be  reserved. 


[IN  CHAMBERS.] 

Bex  v.  Buddick. 

Intoxicating  Liquors — Liquor  Control  Act  {Ontario),  1927,  secs.  7 2(2), 
1^1 — Interference  Toy  Implication  with  Importation  into  Province 
— Matter  of  Local  or  Private  Nature  in  Province — British  North 
America  Act,  secs.  92(16),  121 — Measure  of  Control  of  Liquor 
Traffic — Canada  Temperance  Act,  sec.  15 If,  whether  in  Force  in 
Ontario — Implied  Repeal — Liquor  Control  Act  a Limited  Pro- 
hibition Measure — Conviction  for  Unlawful  Possession  of  Liquor 
Imported  from  another  Province — Validity. 

The  defendant  was  convicted  by  a police  magistrate  of  an  offence  com- 
mitted in  December,  1927,  against  sec.  72(2)  of  the  Liquor  Control 
Act  (Ontario),  17  Geo.  V.  ch.  70.  The  liquor  which  he  was  found  to 
have  had  unlawfully  in  his  possession  was  beer  manufactured  in  the 
Province  of  Quebec,  and  was  intoxicating  liquor,  within  the  meaning 
of  the  Act,  which  the  defendant  had  imported  into  Ontario:  — 

Held,  upon  a motion  to  quash  the  conviction,  that  the  question  of 
inter-provincial  trade  was  not  involved,  as  sec.  121  of  the  British 
North  America  Act  deals  with  such  trade  only  from  the  standpoint 
of  revenue. 

It  was  argued  that  sec.  72  (2),  prohibiting  the  having  or  keeping  within 
the  Province  of  liquor  which  has  not  been  purchased  in  one  of  the 
ways  permitted  by  sec.  56,  is  ultra  vires  of  the  Provincial  Legislature 
in  that  it  interferes  with  the  right  of  a person  to  import  liquor  into 
the  Province  of  Ontario: — 

Held,  that,  reading  sec.  141  of  the  Act  in  connection  with  sec.  72(1), 
the  latter  must  be  regarded)  as  limited  to  cases  over  which  the  Ontario 
Legislature  has  jurisdiction,  and  n'ot  as  an  attempt  to  invade  the  field 
of  Dominion  legislation. 

Rex  v.  Flood  (1922),  38  Can.  Crim.  Cas.  403,  distinguished. 

Attorney -General  of  Manitoba  v.  Manitoba  Licence  Holders'  Associa- 
tion, [1902]  A.C.  73,  followed. 

The  Province  has  the  right  to  prohibit  the  keeping:  of  intoxicating 
liquor  within'  its  bounds  for  purposes  other  than  those  authorised  by 
Dominion  legislation. 

Section  72(2)  should  be  viewed  as  a measure  of  control  of  the  liquor 
traffic  in  the  Province  and  enacted  for  the  purpose  of  making  con- 
trol by  the  Province  effective,  and  not  as  a prohibition'  of  import. 

Attorney-General  for  Canada  v.  Attorney-General  for  Alberta,  [1916] 
1 A.C.  588,  applied. 

Section  154  of  the  Canada  Temperance  Act,  R.S.C.  1906,  ch.  152,  as 
enacted  by  10  Geo.  V.  ch.  8,  is  in  force  in  th*e  Province  of  Ontario, 
not  having  been  repealed,  so  far  as  the  Province  of  Ontario  is  con- 
cerned, by  the  repeal  of  the  Ontario  Temperance  Act  and  the  enaet- 
men’t  of  the  Liquor  Control  Act. 

Section  154  cannot  be  repealed  by  any  Act  of  the  Province  or  by  im- 
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plication,  and  once  brought  into  operation  it  remains  in'  force  until 
repealed  in  the  manner  provided  by  sec.  156. 

Smith  v.  Attorney-General  for  Ontario,  [1924]  S.C.R.  331,  an’d  Bex  v. 

Nadan  (1925),  43  Can.  Crim.  C'as.  121,  applied. 

The  Liquor  Control  Act  (Ontario)  is  an  Act  prohibiting,  the  sale  of 
intoxicating  liquors  for  beverage  purposes  within  the  meaning  of 
sec.  154  of  the  Canada  Temperance  Act;  and  so,  even  if  there  could 
be  an  implied  repeal  or  suspension  of  the  provisions  of  the  Can'ada 
Temperance  Act  as  regards  importation,  the  existing  legislation  of 
the  Province  of  Ontario  is  not  of  such  a nature  as  impliedly  to 
repeal  those  provision’s. 

Therefore,  sec.  72(2)  does  not  deprive  any  person  of  any  right  he 
might  otherwise  have  by  virtue  of  Dominion  legislation. 

The  defendant  not  having  been’  in  lawful  possession  of  the  liquor  in 
respect  of  which  he  was  convicted,  the  motion  was  dismissed. 

Motion  by  the  defendant  for  an  order  quashing  his  conviction 
by  the  Police  Magistrate  for  the  City  of  Ottawa  for  that  he,  the 
said  defendant,  did  on  the  14th  day  of  December,  1927,  at  the 
City  of  Ottawa,  unlawfully  have  liquor,  other  than  native  wine, 
which  had  not  been  purchased  from  a Government  vendor  or  from 
a physician,  as  provided  by  sec.  56  of  the  Liquor  Control  Act 
(Ontario),  17  Geo.  V.  ch.  70,  contrary  to  sec.  72  (2)  of  the  said 
Act. 

The  motion  was  heard  as  in  Chambers  by  Wright,  J.,  at  the 
Ottawa  Weekly  Court. 

J.  W.  Gauvreau,  for  the  defendant. 

J.  A.  Ritchie , K.C.,  for  the  Crown. 

March  21.  Wright,  J. : — It  was  admitted  on  the  hearing 
of  the  motion  that  the  liquor  in  respect  of  which  the  defendant 
was  convicted  was  beer  manufactured  in  the  Province  of  Quebec 
and  was  intoxicating  liquor  within  the  meaning  of  the  Liquor 
Control  Act  (Ontario),  and  that  the  defendant  had  imported  the 
same  into  Ontario  from  the  Province  of  Quebec. 

On  the  argument  I was  under  the  impression  that  the  fact 
that  the  beer  was  manufactured  in  Quebec  might  have  a material 
bearing  on  the  case,  but  further  consideration  has  led  me  to  the 
conclusion  that  the  question  of  inter-provincial  trade  is  not  in- 
volved, as  sec.  121  of  the  British  North  America  Act  deals  only 
with  such  trade  from  the  standpoint  of  revenue.  See  In  re  Com- 
panies (1913),  48  Can.  S.C.R.  331,  at  pp.  378,  379. 

The  chief,  and  practically  the  only,  ground  of  attack  on  the 
conviction  was  that  the  subsection*  of  the  Liquor  Control  Act 

* 72.— (2)  No  person  shall,  except  with  the  permission  of  the  Board 
. . . have  or  keep  any  liquor,  other  than  native  wine,  within  *the 

Province  which  has  not  been  purchased  from  a Government  vendor  or 
from  a physician  as  provided  by  section  56. 
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of  Ontario  under  which  the  conviction  was  made  is  ultra  vires 
cf  the  Provincial  Legislature. 

It  was  stated  by  counsel  that  the  motion  was  brought  to  test 
the  validity  of  the  section  of  the  Liquor  Control  Act  in  question. 

For  the  defendant  it  was  argued  that  sec.  72  (2)  is  ultra  vires 
the  Provincial  Legislature,  in  that  it  interferes  with  the  right 
(if  any)  of  a person  to  import  liquor  into  the  Province  of  Ontario. 

Counsel  for  the  defendant  relies  upon  the  decision  of  the 
Supreme  Court  of  Prince  Edward  Island  in  Rex  v.  Flood  (1922), 
38  Can.  Crim.  Cas.  403,  where  a somewhat  similar  provision  of 
the  Prohibition  Act,  1918,  of  Prince  Edward  Island  was  held 
to  be  ultra  vires  on  the  ground  that  it  was  so  general  in  its  terms 
as  to  prohibit  any  person  from  importing  liquor  into  that  Pro- 
vince for  the  purpose  of  exportation;  in  other  words,  it  did  not 
keep  open  the  channel  for  the  export  trade  and  transportation 
and  therefore  invaded  the  field  of  Dominion  legislation. 

It  does  not  appear  that  the  Act  of  the  Prince  Edward  Island 
Legislature  contained  a provision  similar  to  sec.  141  of  the  Liquor 
Control  Act  of  Ontario.  That  section  expressly  declares  that  the 
purpose  and  intent  of  that  Act  is  to  prohibit  only  transactions 
which  take  place  wholly  within  the  Province,  that  it  is  for  the 
purpose  of  making  Government  control  effective,  and  does  not 
purport  or  intend  to  interfere  with  any  transaction  not  subject 
to  the  legislative  authority  of  the  Province  of  Ontario. 

A similar  provision  in  the  Manitoba  Liquor  Act,  1900,  was 
discussed  in  Attorney-General  of  Manitoba  v.  Manitoba  Licence 
Holders'  Association,  [1902]  A.C.  73.  Lord  Macnaghten,  in  de- 
livering the  judgment  of  the  Court,  at  p.  80,  states: — 

“Now  that  provision  is  as  much  part  of  the  Act  as  any  other 
section  contained  in  it.  It  must  have  its  full  effect  in  exempting 
from  the  operation  of  the  Act  all  bond  fide  transactions  in  liquor 
which  come  within  its  terms.” 

In  effect  it  was  held  that  a similar  section  in  the  Manitoba 
Act  had  the  effect  of  restricting  the  provisions  of  the  Act  to 
transactions  within  the  jurisdiction  of  the  Provincial  Legislature. 
Adopting  that  view,  and  reading  sec.  141  in  connection  with 
sec.  72,  the  last  section  must  be  limited  to  cases  over  which  the 
Legislature  of  the  Province  of  Ontario  has  jurisdiction  and  must 
not  be  read  as  an  attempt  to  invade  the  field  of  Dominion  legis- 
lation. 

While  the  decision  of  the  Judicial  Committee  in  Attorney- 
General  for  Ontario  v.  Attorney-General  for  the  Dominion,  [1896] 
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A.C.  348,  authoritatively  settles  the  question  as  to  the  power  or 
authority  of  the  Provincial  Legislature  to  prohibit  importation 
of  liquor  into  the  Province  adversely  to  the  right  of  the  Province, 
a close  reading  of  the  judgment  will  disclose  that  the  Law  Lords 
did  not  decide  that  the  Province  had  no  right  under  any  circum- 
stance to  prohibit  importation  (see  p.  371).  In  fact  an  inference 
contrary  to  that  might  be  drawn  from  the  answer  given  by  the 
Judicial  Committee  to  question  number  3,  cited  at  p.  371  of  the 
report.  In  answer  to  that  question  their  Lordships  intimated 
that  under  certain  circumstances  the  Provincial  Legislature  would 
have  jurisdiction  to  prohibit  manufacture  if  it  were  shewn  that 
such  manufacture  was  carried  on  under  such  circumstances  and 
conditions  as  to  make  its  prohibition  a merely  local  matter  in 
the  Province.  This  view  was  cited  with  apparent  approval  by 
Lord  Macnaghten  in  Attorney-General  of  Manitoba  v.  Manitoba 
Licence  Holders'  Association  (supra),  see  p.  79.  The  test  to  be 
aj^plied  appears  to  be  whether  the  matters  were  dealt  with  by 
the  Provincial  Legislature  as  of  a local  or  private  nature  in  the 
Province,  or,  as  stated  by  Lord  Macnaghten,  from  a provincial 
point  of  view,  because  legislation  dealing  with  them,  however 
carefully  it  may  be  framed,  may  or  must  have  an  effect  outside 
the  limits  of  the  Province.  This  raises  the  question  whether  sec. 
72  treats  the  question  as  a matter  of  a purely  local  or  private 
nature  in  the  Province,  and  therefore  as  falling  under  the  class 
of  subjects  assigned  to  the  Provincial  Legislature  by  head  16  of 
sec.  92  of  the  British  North  America  Act. 

The  right  of  the  Province  to  prohibit  the  sale  of  intoxicating 
liquors  or  the  keeping  of  the  same  for  sale  is  unquestionable, 
and  it  does  not  appear  to  me  to  be  extending  the  legislative  power 
of  the  Province  to  hold  that  it  also  has  the  right  to  prohibit  the 
keeping  of  liquor  within  its  boundaries  for  purposes  other  than 
those  authorised  by  Dominion  legislation. 

It  may  be  that  the  Provincial  Legislature  has  the  right  to 
pass  legislation  such  as  sec.  72  (2),  even  if  it  does  indirectly 
amount  to  a prohibition  of  importation,  in  order  to  give  it  effective 
control  over  liquor  in  the  Province  intended  for  consumption 
therein. 

In  the  case  of  Attorney-General  for  Canada  v.  Attorney-Gen- 
eral for  Alberta ,,  [1916]  1 A.C.  588,  Lord  Haldane  in  delivering 
the  judgment  recognises  it  as  a well-established  principle  “that 
subjects  which  in  one  aspect  and  for  one  purpose  fall  within 
the  jurisdiction  of  the  Provincial  Legislatures  may  in  another 
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aspect  and  for  another  purpose  fall  within  Dominion  legislative 
jurisdiction.” 

It  would  appear  to  me  that  the  section  of  the  Liquor  Control 
Act  under  review  is  an  illustration  of  that  principle,  and  that, 
when  viewed  as  a measure  of  control  of  the  liquor  traffic  in  the 
Province,  and  for  the  purpose  of  making  that  control  by  the 
Province  effective,  it  falls  within  the  jurisdiction  of  the  Provincial 
Legislature,  but  if  viewed  as  a prohibition  of  import  it  would 
fall  within  Dominion  legislative  jurisdiction. 

Here  it  is  to  be  viewed  as  a measure  of  control  of  the  liquor 
traffic,  and  therefore  within  the  jurisdiction  of  the  Provincial 
Legislature. 

Counsel  for  the  defendant  further  contends  that  sec.  72  is 
ultra  vires  because  it  made  unlawful  an  act  or  transaction  that 
was  lawful,  or  more  properly  not  unlawful,  under  Dominion  legis- 
lation. He  contends  that  at  the  present  time  it  is  quite  lawful 
for  a person  to  import  liquor  into  the  Province  of  Ontario,  and, 
if  such  right  exists,  it  involves  also  the  right  to  have  such  imported 
liquor  in  possession,  stating  that  to  deny  the  right  to  have  in 
possession  is  in  effect  denying  the  right  to  import. 

This  involves  a decision  as  to  whether  or  not  sec.  154  of  the 
Canada  Temperance  Act,  R.S.C.  1906,  ch.  152,  as  enacted  by 
10  Geo.  Y.  (Dom.)  ch.  8 (now  R.S.C.  1927,  ch.  196,  sec.  156), 
is  in  force  in  the  Province  of  Ontario. 

The  Supreme  Court  of  Canada  in  Smith  v.  Attorney-General 
for  Ontario , [1924]  S.C.R.  331,  decided  that  prior  to  the  passing 
of  the  Liquor  Control  Act  of  Ontario  the  clause  of  the  Canada 
Temperance  Act  already  referred  to  was  in  force  in  the  Province 
of  Ontario. 

Have  those  portions  or  sections  of  the  Canada  Temperance 
Act  been  repealed  so  far  as  the  Province  of  Ontario  is  concerned 
by  the  repeal  of  the  Ontario  Temperance  Act  and  the  enactment 
of  the  Liquor  Control  Act?  I think  not. 

In  Bex  v.  Nadan  (1925),  43  Can.  Crim.  Cas.  121,  the  Court 
of  Appeal  for  Alberta  held  that  those  sections  of  the  Canada  Tem- 
perance Act  were  still  in  force  in  the  Province  of  Alberta,  not- 
withstanding the  enactment  of  the  Liquor  Control  Act,  which  is 
very  similar  in  its  provisions  to  the  Ontario  Liquor  Control  Act 
except  that  the  Alberta  Act  did  not  in  express  terms  repeal  the 
former  Act,  which  was  similar  in  its  provisions  to  the  Ontario 
Temperance  Act,  while  the  Liquor  Control  Act  of  Ontario  ex- 
pressly repealed  the  Ontario  Temperance  Act.  This  latter  was 
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the  Act  in  force  when  Smith  v.  Attorney -General  for  Ontario 
was  decided. 

The  judgment  of  the  Alberta  Court  was  a majority  judgment, 
and,  while  I am  not  bound  by  the  decision,  I agree  with  the  result 
arrived  at.  Three  of  the  Judges  in  that  Court,  namely,  Mr. 
Justice  Stuart,  Mr.  Justice  Beck,  and  Mr.  Justice  Hyndman, 
concurred  in  the  proposition  that  if  a Province  passed  legislation 
of  such  a nature  as  to  permit  the  sale  of  liquor  for  beverage 
purposes  therein,  sec.  154  of  the  Canada  Temperance  Act  would 
be  thereby  repealed  by  implication,  while  two  of  the  Judges,  Chief 
Justice  Harvey  and  Mr.  Justice  Clarke,  took  the  opposite  view. 
After  careful  consideration,  I agree  with  the  view  taken  by  the 
two  last  named  Judges. 

It  will  be  noted  that  sec.  156  of  the  Canada  Temperance  Act, 
as  enacted  by  10  Geo.  Y.  ch.  8 (Dom.),  provides  a procedure 
by  which  the  Legislature  in  any  Province  where  the  provisions 
of  sec.  154  are  in  force  may  request  that  such  prohibition  be 
revoked,  and  thereupon  a poll  is  to  be  held  in  the  same  manner 
and  the  same  proceedings  followed  as  in  case  of  the  original  poll. 
Thus  the  statute  points  out  quite  clearly  the  method  to  be  followed 
for  repealing  the  prohibition  of  importation,  and  I think  it  would 
be  an  anomalous  situation  if,  where  means  are  expressly  provided 
to  repeal  an  Act,  it  could  be  held  that  such  Act  might  also  be 
repealed  by  implication. 

I am  quite  in  accord  with  the  views  expressed  by  Chief  Justice 
Harvey  and  Mr.  Justice  Clarke  of  the  Alberta  Court  of  Appeal 
to  the  effect  that  the  provisions  of  sec.  156  exclude  the  view 
that  any  other  method  except  direct  legislation  or  action  by  the 
Dominion  is  necessarily  implied.  I take  the  principle  of  construc- 
tion as  applied  to  repealing  statutes  by  implication  to  be  that 
repeal  by  implication  is  not  to  be  favoured,  and  that  some  strong 
reason  should  exist  before  a statute  should  be  held  to  produce 
such  a result:  Maxwell  on  the  Interpretation  of  Statutes,  6th  ed., 
p.  296.  As  Mr.  Justice  Clarke  points  out  in  the  Nadan  case,  it 
would  be  an  anomalous  situation  if  the  prohibition  under  sec.  154 
was  dependent  upon  the  continuance  in  force  in  the  Province  of 
a law  prohibiting  the  sale  of  intoxicating  liquors  for  beverage 
purposes.  Surely  it  could  not  be  contemplated  that  with  every 
change  in  the  Provincial  law,  whether  by  adding  to  or  removing 
restrictions,  the  law  prohibiting  importation  could  from  time  to 
time  be  suspended  or  varied. 

Such  a construction  or  interpretation  would  offend  against 
the  rule  that  where  no  time  is  limited  for  the  operation  of  a 
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statute  it  is  deemed  to  continue  in  force  until  repealed:  Craies 
on  Statute  Law,  3rd  ed.,  p.  339. 

It  would  also  not  bo  in  accord  with  the  rule  of  interpretation 
which  declares  that  the  intention  which  appears  to  be  most  in 
accord  with  convenience,  reason,  justice,  and  legal  principles, 
should,  in  all  cases  of  doubtful  significance,  be  presumed  to  be 
the  true  one.  See  Maxwell  on  the  Interpretation  of  Statutes, 
6th  ed.,  p.  339. 

Any  other  construction  would  create  an  uncertain  situation 
every  time  a change  was  made  in  the  statute. 

My  conclusion  is  that  sec.  154  of  the  Canada  Temperance  Act 
cannot  be  repealed  by  any  Act  of  the  Province  or  by  implication, 
and  that  once  it  is  brought  into  operation  it  remains  in  force 
until  repealed  in  the  manner  provided  by  sec.  156  of  the  same  Act. 

There  are  dicta  in  the  Nadan  case  to  the  effect  that  the  law 
in  force,  the  Liquor  Control  Act  of  Alberta,  which  is  similar  in 
its  terms  to  the  Liquor  Control  Act  of  Ontario,  was  an  Act  pro- 
hibiting the  sale  of  intoxicating  liquor  as  a beverage.  This  view 
was  entertained  by  Chief  Justice  Harvey  and  Mr.  Justice  Stuart, 
but  two  of  the  Judges,  Mr.  Justice  Beck  and  Mr.  Justice  Hynd- 
man,  dissent  from  that  view,  and  Mr.  Justice  Clarke  does  not 
express  any  view  on  this  point  in  his  judgment  as  reported. 

A careful  consideration  has  led  me  to  the  conclusion  that  the 
present  Liquor  Control  Act  of  Ontario  is  an  Act  prohibiting  the 
sale  of  intoxicating  liquors  for  beverage  purposes  within  the  mean- 
ing of  sec.  154  of  the  Canada  Temperance  Act  (now  sec.  156  of 
ch.  196  of  R.S.C.  1927). 

Under  the  Liquor  Control  Act  (Ontario)  no  person  except  the 
Government,  through  its  vendors,  can  sell,  so  that  there  is  at  least 
a limited  prohibition  as  to  the  sale  of  liquor.  As  pointed  out  in 
Smith  v.  Attorney -General  for  Ontario , it  is  not  necessary  that 
there  should  be  absolute  prohibition  in  any  Province  to  bring 
the  provisions  of  the  Canada  Temperance  Act  into  operation  there- 
in. It  was  suggested  in  the  Nadan  case  that  under  a statute 
similar  to  the  Ontario  Temperance  Act  the  Crown  was  not  pro- 
hibited from  selling,  and  if  that  view  be  correct  the  present  Liquor 
Control  Act  of  Ontario  does  not  confer  any  additional  rights 
upon  the  Crown.  This  view  would  support  the  proposition  that 
the  present  Liquor  Control  Act  is  as  much  a prohibitory  measure 
as  was  the  Ontario  Temperance  Act. 

Treating  the  matter  in  this  light,  the  result  would  be  that,  even 
if  there  could  be  an  implied  repeal  or  suspension  of  the  provisions 
of  the  Canada  Temperance  Act  as  regards  importation,  the  exist- 
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mg  legislation  of  the  Province  of  Ontario  is  not  of  such  a nature 
as  impliedly  to  repeal  those  provisions. 

The  views  I have  expressed  result  in  the  conclusion  that  the 
provisions  of  the  Canada  Temperance  Act  prohibiting  importation 
are  still  in  force  in  the  Province  of  Ontario.  It  follows  therefore 
that  subsec.  2 of  sec.  72  of  the  Liquor  Control  Act  does  not  deprive 
any  person  of  any  right  he  might  otherwise  have  by  virtue  of 
Dominion  legislation. 

Applying  these  conclusions  to  the  facts  of  the  present  case, 
it  is  manifest  that  the  defendant  was  not  in  lawful  possession 
of  the  liquor  in  respect  of  which  he  was  convicted. 

The  motion  will  be  dismissed  and  the  conviction  affirmed. 

Before  parting  with  this  motion,  I would  suggest  that  owing 
to  the  importance  of  the  questions  raised  it  is  desirable  to  have 
the  same  passed  upon  by  an  appellate  court. 

Nothing  was  said  on  the  argument  as  to  costs,  but  I assume, 
as  the  motion  is  in  the  nature  of  a test  case,  that  it  is  not  desired 
that  costs  should  be  imposed  either  way,  and  wdiile  the  motion 
is  dismissed  it  will  be  without  costs. 


[APPELLATE  DIVISION.] 

Re  Patterson. 

Executor  and  Trustee — Order  -for  Removal  of — Originating  Notice — 
Summary  Application — Practice — “Action” — Passing  of  Accounts 
— Replacing  of  Trust-fund. 

An  order  under  sec.  36  of  the  Trustee  Act,  R.S.O.  1927,  ch.  150,  for 
the  removal  of  an  executor,  may  now  be  made  summarily  upon  orig- 
inating notice. 

The  practice  has  been  altered  by  legislative  changes  since  the  decision 
in  Re  Davis’s  Trust  (1896),  17  P.R.  187. 

Section  28b  of  the  Interpretation  Act,  enacted  in'  1925  by  15  Geo.  V.  ch. 
5,  sec.  2,  and  carried  into  the  Interpretation  Act,  R.S.O.  1927,  ch.  1, 
as  sec.  30,  and  Rules  233  and  606,  referred’  to. 

An'  order  removing  an  executor  and  trustee  directed  him  to  pass  his 
accounts.  It  was  not  denied  that  he  was  liable  for  the  loss  or  jeo- 
pardy of  a considerable  sum  of  money.  He  made  a claim  for  the 
statutory  compensation  for  his  services,  which  was  not  admitted; 
and  he  was  required,  pending  the  taking  of  the  accounts,  t replace 
the  trust-fund,  for  which  he  was  not  able  to  shew  any  security  in 
hand. 

An  appeal  by  the  executor  of  the  will  of  Alexander  Patterson, 
deceased,  from  an  order  of  Logie,  J.,  removing  the  appellant 
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from  the  office  of  executor  and  appointing  a trustee  in  his  stead, 
under  the  authority  of  sec.  36  of  the  Trustee  Act,  R.S.O.  1927, 
ch.  150. 


March  21.  The  appeal  was  heard  by  Latchford,  C.J.,  Rid- 
dell, Middleton,  and  Orde,  JJ.A. 

D.  C.  Ross , for  the  appellant,  argued  that  the  learned  Judge 
below  had  no  jurisdiction  upon  a summary  application  to  order 
the  removal  of  the  appellant  from  his  office  of  executor  and  trustee. 
The  proceedings  should  have  been  by  action:  Re  Davis's  Trust 
(1896),  17  P.R.  187.  The  appellant  executor  has  a claim  for 
compensation,  and  should  be  allowed  to  have  the  accounts  taken 
so  that  he  can  set  off  what  may  be  found  owing  to  him  by  the 
estate  against  the  amount  in  which  he  may  be  indebted  to  the 
estate. 

II.  C.  Walker , for  the  applicants  for  the  order,  the  respondents, 
was  not  called  upon. 


The  Court  dismissed  the  appeal. 

The  reasons  of  the  Court  for  dismissing  the  appeal  were  after- 
wards stated  by  Middleton,  J.A.,  as  follows : — It  was  objected  that 
the  order  should  not  have  been  made  upon  a summary  applica- 
tion, that  the  proceedings  should  have-  been  taken  by  action : Re 
Davis's  Trust , 17  P.R.  187. 

The  decision  in  the  case  relied  upon  was,  no  doubt,  in  accord- 
ance with  the  practice  when  it  was  decided,  but  since  that  decision 
there  have  been  legislative  changes.  The  statute  itself  simply 
confers  the  power  to  remove  a personal  representative  upon  the 
Court  and  is  silent  as  to  the  way  in  which  that  power  is  to  be 
exercised.  By  sec.  285  of  the  Interpretation  Act,  enacted  in  1925 
by  15  Geo.  Y.  ch.  5,  sec.  2,  and  carried  into  the  Interpretation 
Act,  R.S.O.  1927,  ch.  1,  as  sec.  30,  unless  otherwise  provided, 
where  by  any  Act  an  application  to  a Court  or  Judge  is  permitted, 
such  application  may  be  made  by  originating  notice  in  the  manner 
prescribed  by  the  Rules  of  Court.  There  is  no  reason  why  this 
statutory  provision  should  not  be  given  its  full  operation. 

An  originating  notice  is  an  "action,”  for  the  interpretation 
section  of  the  Judicature  Act,  R.S.O.  1927,  ch.  88,  sec.  1 ( a ), 
makes  that  term  include  any  civil  proceeding  commenced  either 
by  writ  or  in  any  other  manner  prescribed  by  the  Rules. 

An  originating  notice  results,  it  is  true,  in  a summary  hearing 
of  the  application,  but  this  does  not  in  any  way  deprive  the  party 
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against  whom  proceedings  are  taken  of  any  right,  for,  by  Rule 
606,  the  Judge  may  either  summarily  dispose  of  the  questions 
arising  on  the  originating  notice  and  give  such  judgment  as  the 
nature  of  the  case  may  require,  or  he  may  give  such  directions 
as  he  may  think  proper  for  the  trial  of  any  questions  arising  upon 
the  application.  Under  Rule  233  he  also  has  power  to  direct  the 
trial  of  an  issue  on  oral  evidence  and  may  enlarge  the  motion 
before  the  Judge  at  the  trial  of  the  issue. 

In  this  case  it  is  not  denied  that  there  is  liability  upon  the 
part  of  the  executor  with  respect  to  the  loss — or  jeopardy,  for 
there  may  be  some  salvage — of  a considerable  sum  of  money.  The 
executor  may  have  a claim  for  compensation.  This  is  not  admitted. 
The  order  directs  him  to  pass  his  accounts,  and  if  on  the  account- 
ing any  balance  is  found  due  to  him  he  will  be  protected,  for  the 
new  trustee  will  be  ordered  to  repay  to  him  such  balance.  In  the 
meantime  there  is  no  reason  why  the  executor  should  not  be  dir- 
ected to  replace  the  fund  in  question,  for  which  he  ought  to  have 
a valid  security  in  his  hand,  but  for  which  he  has  nothing  to  shew. 
There  is  no  reason  why  he  should  be  allowed  to  evade  this  respon- 
sibility pending  the  taking  of  accounts,  which  may  be  long  drawn 
out,  and  possible  appeals  from  the  Master's  report. 

The  appeal  should  be  dismissed  with  costs. 


[WRIGHT,  J.] 

Geary  v.  Clifton  Co.  Ltd. 

Landlord  and  Tenant — Lease  of  Store — Agreement  not  to  Lease  other 
Premises  to  Person  Carrying  on  Competing  Business — Breach — 
Damages — Absence  of  Knowledge  of  Tenant — Ratification  of  Lease 
by  Acceptance  of  Rent — “ Remised  and  Leased ” — Covenant  for 
Quiet  Enjoyment — Whether  Broken — Absence  of  Physical  Interfer- 
ence— Agreement  for  Renewal — Absence  of  Provision  as  to  Rent  for 
Renewal  Term — Indefinite  Provision  for  Ascertainment — Refusal 
to  Adjudge  Specific  Performance — Arbitration — Valuation — Effect 
of  Refusal  to  Appoint  Valuer. 

In  a lease  to  the  plaintiff,  by  the  defendant  company’s  manager,  of 
premises,  part  of  a hotel  building,  for  use  as  a store,  the  lessee 
agreed  to  use  the  store  for  the  display  and  sale  of  certain  specified 
kinds  of  goods,  and  the  lessor  agreed  “not  to  enter  into  any  leases 
herein  during  the  term  of  this  lease  which  shall  be  used  for  the  pur- 
pose of  selling  any  of  the  above  mentioned’  articles.”  And  the 
lessor  further  agreed!  to  lease  the  store  to  the  plaintiff  for  a further 
term  “upon  a rental  to  be  agreed  upon  between  the  parties,  or  if 
rental  and  term  cannot  be  agreed  upon,  then  they  shall  choose  a 
third  party  who  is  disinterested  and  impartial  between  them  to  fix 
said  rent  at  a figure  in  accordance  with  the  then  rental  value  of 
said  store,  to  be  determined  by  the  conditions  prevailing  at  the  time 
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in  comparison  with  the  conditions  prevailing  at  the  present  time.” 
After  the  making  of  that  lease,  the  defendant  company  made  a re- 
newal lease  to  G.  of  store  premises  immediately  adjoining  those 
leased!  to  the  plaintiff,  the  business  to  be  carried  on  therein  by  G.  be- 
ing that  of  selling  precisely  the  same  kinds  of  goods  that  the  plaintiff 
was  to  sell:  — 

Held,  upon’  the  evidence,  that  the  plaintiff  had,  at  the  time  she  entered' 
into  the  lease,  no  knowledge  of  the  nature  of  the  business  carried 
on  by  G. 

2.  The  defendant  company,  by  accepting  the  rent  payable  by  the  plain- 
tiff according,  to  the  terms  of  the  lease  to  her,  had  ratified  the  lease 
and  was  bound  by  the  agreements  contained  therein. 

3.  The  renewal  of  G.’s  lease  was  a breach  of  the  agreement  with  the 
plaintiff  not  to  enter  into  any  such  lease,  and  the  defendant  company 
was  liable  to  the  plaintiff  in  damages  by  reason  of  the  breach. 

4.  The  plaintiff  was  also  entitled  to  recover  damages,  if  any  sustained 
by  her,  by  reason’  of  the  competition  of  G.  before  the  renewal  made 
to  him:  for,  upon  a fair  reading  of  the  agreement  contained  in  the 
plaintiff’s  lease,  it  amounted  to  a contract  that  no  lessee  of  the  de- 
fendant company  should  be  authorised  to  carry  on  business  in  com- 
petition with  the  plaintiff  in  her  business. 

5.  The  words  “remised'  and  leased”  contained  in  the  agreement  with 
the  plaintiff  amounted  to  a covenant  for  quiet  enjoyment;  but  the 
interference  by  the  manager  and  employees  of  the  defendant  com- 
pany, in  entering  the  plaintiff’s  premises  and  insisting,  that  she 
cease  from  selling  or  exposing  for  sale  certain  goods,  was  not  a breach 
of  that  covenant — to  constitute  a breach  there  must  be  some  physical 
interference  with  the  enjoyment  of  the  demised  premises. 

Browne  v.  Flower,  [1911]  1 Ch.  219,  followed. 

6.  Specific  performance  of  the  agreement  to  grant  the  plaintiff  a 
lease  for  a further  term  could  not  be  adjudged,  for  the  further  term 
was  not  stated',  nor  was  there  such  a provision  for  its  ascertainment 
as  to  make  it  certain  and  definite. 

There  was  not  an  agreement  to  submit  to  arbitration : what  the  parties 
contemplated  was  not  an  arbitration  but  a valuation.  There  was  no 
provision  as  to  what  was  to  be  done  in  case  the  parties  did  not  agree 
or  in  case  one  of  them  declined  to  name  a valuer.  Where  a material 
term  of  the  contract  is  left  to  future  agreement  the  contract  is  not 
enforceable  until  that  term  has  been  agreed  to.  If  either  refuses  to 
name  a valuer  the  contract  will  remain  incapable  of  completion 
without  any  liability  on  the  part  of  the  refusing  party. 

Milnes  v.  Geary  (1807),  14  Ves.  400,  May  v.  Thomson  (1882),  20  Ch.  D. 
705,  and  other  cases,  referred  to. 

The  claim  for  specific  performance  was  dismissed,  and  a reference  as 
to  damages  was  directed. 

In  this  action  the  plaintiff  sued  for  specific  performance  of 
an  alleged  agreement  to  grant  a renewal  of  a lease  of  certain 
store  premises  in  the  building  known  as  the  Clifton  Hotel,  in  the 
city  of  Niagara  Falls,  and  for  damages  for  breach  of  contract. 

The  action  was  tried  before  Wright,  J.,  without  a jury,  at 
St.  Catharines. 

A.  Courtney  Kingslone,  K.C.,  for  the  plaintiff. 

//.  A.  Hall,  for  the  defendant  company. 
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March  26.  Wright,  J. : — The  plaintiff  leased  the  store  prem- 
ises in  question  in  the  first  instance  for  one  year,  and  early  in 
1023  entered  into  negotiations  with  Yernon  G.  Cardy,  the  manager 
of  the  Clifton  Hotel,  operated  by  the  defendant  company  at 
Niagara  Falls,  for  a further  term.  As  a result  of  these  negotia- 
tions, a lease  was  prepared  by  the  solicitors  for  the  defendant 
company  for  a term  of  five  years  commencing  on  the  1st  February, 
1922.  At  the  expiration  of  this  term,  the  plaintiff  sought  to 
obtain  a renewal  of  the  lease,  but  the  defendant  company  repud- 
iated any  liability  to  grant  such  renewal. 

The  lease  in  question  contained  the  following  clauses: — 

“The  lessor  agrees  to  furnish  the  necessary  light,  water,  and 
heat  for  use  in  said  store,  and  said  lessee  agrees  to  use  said 
store  for  the  display  and  sale  of  the  following  list  of  goods,  viz. : 
antique  furniture,  antique  jewellery,  silver,  china,  curios,  pewter, 
brass,  Baxter  prints,  paintings  and  engravings,  relics  of  the  war 
of  1812-14,  Irish  linens  and  laces,  and  Japanese  and  Chinese 
goods;  and  the  lessor  agrees  not  to  enter  into  any  leases  herein 
during  the  term  of  this  lease  which  shall  be  used  for  the  purpose 
of  selling  any  of  the  above  mentioned  articles. 

“The  lessor  further  agrees  to  lease  said  store  to  said  lessee 
lor  a further  term  upon  a rental  to  be  agreed  upon  between  the 
parties,  or  if  rental  and  terms  cannot  be  agreed  upon,  then  they 
shall  choose  a third  party  who  is  disinterested  and  impartial  be- 
tween them  to  fix  said  rent  at  a figure  in  accordance  with  the 
then  rental  value  of  said  store,  to  be  determined  by  the  conditions 
prevailing  at  the  time  in  comparison  with  the  conditions  prevail- 
ing at  the  present  time.” 

The  defendant  company  by  lease  dated  the  1st  June,  1919, 
leased  to  one  Arthur  Garzo  the  store  premises  immediately  adjoin- 
ing those  leased  to  the  plaintiff,  for  a term  of  four  years  and  five 
months  expiring  on  the  31st  day  of  December,  1923.  This  lease 
contained  the  following  clauses: — 

“The  lessee  covenants  and  agrees  with  the  lessor  that  he  will 
not  carry  on  any  business  in  and  upon  said  premises  save  and 
except  the  business  of  a dealer  in  souvenir  goods,  jewellery,  leather 
goods,  china  goods,  and  views  of  Niagara  Falls  and  general  novel- 
ties, without  the  consent  in  writing  of  the  lessor  first  had  and 
obtained,  which  consent  shall  be  in  the  uncontrolled  discretion 
of  the  lessor  to  grant  or  withhold. 

“It  is  understood  that  the  lessor  will  not,  during  the  currency 
of  this  lease,  rent  space  to  carry  on  the  above  business  of  a dealer 
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in  souvenir  goods,  jewellery,  leather  goods,  china  goods,  and  views 
of  Niagara  Falls  and  general  novelties,  in  the  section  of  the  build- 
ing of  the  Clifton  Hotel  in  which  the  premises  hereby  demised 
are  situated.” 

When  this  lease  expired,  a renewal  lease  was  granted  to  Garzo, 
and  was  current  at  the  date  of  the  trial. 

The  plaintiff  contends : — 

(1)  That  the  granting  of  the  renewal  lease  to  Garzo  was  a 
breach  of  the  agreement  not  to  grant  a lease  to  a tenant  to  carry 
on  any  kind  of  business  in  competition  with  those  specified  in 
the  lease  to  her. 

(2)  That  the  defendant  company  interfered  with  her  busi- 
ness by  threatening  her  that  if  she  continued  to  sell  certain 
articles  which  Garzo  was  permitted  to  sell  under  his  lease  she 
would  be  ejected  from  the  premises  leased  by  her,  and  that  she 
is  entitled  to  damages  on  this  account,  on  the  ground  that  it 
amounted  to  a breach  of  the  implied  covenant  for  quiet  enjoyment. 

(3)  That  she  is  entitled  to'  a renewal  of  the  lease  for  a term 
of  five  years  dating  from  the  expiry  of  the  lease  now  held  by  her. 
This  would  be  from  the  beginning  of  the  year  1927. 

Counsel  for  the  defendant  company  contended  that  the  plaintiff 
had  full  knowledge  at  the  time  she  entered  into  the  lease  in  ques- 
tion that  Garzo  was  carrying  on  a business  which  would  be  in 
competition  with  that  contemplated  by  her  and  authorised  under 
her  lease.  The  plaintiff  denied  that  she  had  any  knowledge  of 
the  nature  of  the  business  that  Garzo  carried  on,  and  I accept 
her  evidence  without  any  hesitation,  as  she  impressed  me  as  being 
a truthful  and  reliable  witness. 

It  was  also  contended  on  behalf  of  the  defendant  company 
that  it  had  never  authorised  the  lease  to  the  plaintiff,  and  that 
Cardy,  as  manager,  had  no  authority  to  sign  the  same.  The 
evidence  was  undisputed  that  the  plaintiff  had  paid  the  rent 
according  to  the  terms  of  her  lease,  and  the  same  had  been  accepted 
by  the  defendant  company  during  all  the  term.  The  lease  was 
prepared  by  a legal  firm  in  Niagara  Falls,  New  York,  one  of 
whose  members  was  the  president  of  the  defendant  company,  and 
I do  not  think  that  the  defendant  company  at  this  date  can  suc- 
cessfully repudiate’ the  lease.  By  its  action  in  accepting  the  rent 
it  ratified  the  lease  and  cannot  now  be  allowed  to  repudiate  the 
same,  but  is  bound  by  the  agreements  contained  therein. 

The  renewal  of  the  lease  to  Garzo,  commencing  on  the  1st 
January,  1924,  is  a clear  breach  of  the  agreement  contained  in 
the  lease  to  the  plaintiff,  whereby  the  company  agreed  not  to  enter 
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into  any  such  lease,  and  the  defendant  is  therefore  liable  for  dam- 
ages to  the  plaintiff  bv  reason  of  that  breach. 

I am  also  of  the  opinion  that  the  plaintiff  is  entitled  to  recover 
damages,  if  any  sustained  by  her,  by  reason  of  the  competition  of 
Garzo  prior  to  the  1st  January,  1924,  as  I think  that,  upon  a fair 
reading  of  the  agreement  contained  in  the  lease  between  the  parties 
to  this  action,  it  amounts  to  a contract  by  the  defendant  company 
that  no  lessee  of  the  defendant  company  will  be  authorised  to 
carry  on  business  in  competition  with  the  plaintiff  in  her  business, 
so  that  the  damages  ought  to  be  assessed  from  the  time  the  lease 
was  made  to  the  plaintiff,  namely,  the  1st  February,  1922. 

As  to  the  second  branch  of  the  plaintiffs  claim,  that  the  inter- 
ference by  the  manager  and  employees  of  the  defendant  company, 
in  entering  her  premises  and  insisting  that  she  cease  from  selling 
or  exposing  for  sale  certain  goods,  was  a breach  of  the  implied 
covenant  for  quiet  enjoyment,,  it  is,  I think,  not  maintainable.  I 
do  not  think  there  is  any  question  but  that  the  words  “remised” 
( quaere , demised)  “and  leased”  contained  in  the  agreement  amount 
to  an  implied  covenant  for  quiet  enjoyment.  See  Halsbury’s  Laws 
of  England,  vol.  18,  p.  525,  and  cases  there  cited.  But  the  plain- 
tiffs difficulty  is  to  establish  that  the  acts  of  the  defendant  com- 
pany amount  to  a breach  of  the  covenant.  In  this  I think  she  has 
failed. 

The  latest  case  I have  been  able  to  find  is  Browne  v. 
Flower , [1911]  1 Ch.  219,  where  Mr.  Justice  Parker  states  that 
the  law  is  well  settled  that  in  order  to  constitute  a breach  of  such  a 
covenant  there  must  be  some  physical  interference  with  the  enjoy- 
ment of  the  demised  premises.  That  element  is  lacking  in  the 
present  case,  and  I do  not  think  the  making  of  an  unfounded  claim 
by  the  landlord  or  a threat  even  to  evict  can  be  held  to  be  a breach 
of  the  covenant  for  quiet  enjoyment. 

There  remains  to  be  considered  the  claim  of  the  plaintiff  that 
she  is  entitled  to  specific  performance  of  the  agreement  to  grant  a 
renewal  of  the  lease  of  the  1st  February,  1922. 

Counsel  for  the  defendant  company  takes  the  position  that  the 
agreement  is  too  indefinite  to  be  specifically  performed  by  the 
Court,  and  in  that  view  I concur. 

Counsel  for  the  defendant  company  urges  that  the  expression 
“further  term”  is  too  vague  and  indefinite  as  to  the  period  of 
duration,  while  counsel  for  the  plaintiff  states  that  this  expression 
signifies  a renewal  for  the  same  term.  However,  I do  not  con- 
sider it  necessary  to  decide  as  to  which  contention  is  correct,  as 
I think  the  fatal  objection  to  the  claim  for  specific  performance 
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lies  in  the  fact  that  the  rent  for  the  further  term  is  not  stated, 
nor  is  there  such  a provision  for  ifs  ascertainment  as  to  make  it 
so  certain  and  definite  as  to  be  enforceable  by  way  of  specific 
performance. 

It  was  urged  by  counsel  for  the  plaintiff  that  the  clause  in 
the  agreement  in  question  amounted  to  an  agreement  to  submit 
io  arbitration  and  therefore  the  provisions  of  the  Arbitration 
Act  would  apply,  and  if  the  parties  could  not  agree  an  arbitrator 
could  be  appointed  by  the  Court.  I think  it  is  quite  clear,  how- 
ever, that  what  the  parties  contemplated  was  not  an  arbitration 
but  a valuation,  and  that  the  person  to  be  appointed  was  not  an 
arbitrator  within  the  meaning  of  the  Arbitration  Act,  but  merely 
a valuer.  There  is  a clear  and  well-defined  distinction  between 
persons  acting  in  these  different  capacities.  See  Campbell  v. 
Irwin  (1914),  32  O.L.R.  48.  It  will  be  noted  that  there  is  no 
provision  in  case  the  parties  do  not  agree,  nor  is  there  any  pro- 
vision as  to  the  procedure  that  shall  be  followed  in  case  either  of 
the  parties  declines  to  name  a valuer.  This  renders  the  agreement 
altogether  too  vague  and  indefinite,  and  I think  brings  the  case 
within  the  authority  of  Milnes  v.  Geary  (1807),  14  Yes.  400,  9 
R.R.  307;  Vickers  v.  Vickers  (1867),  L.R.  4 Eq.  529;  Johnston 
and  Dunphy  v.  Pritchard  (1921),  61  D.L.R.  150.  The  case 
last  cited  is  based  on  the  decision  in  May  v.  Thomson  (1882), 
20  Ch.  D.  705,  which  lays  down  the  principle  that  where  a 
material  term  of  a contract  is  left  to  future  agreement  the  contract 
is  not  enforceable  until  that  term  has  been  agreed  to.  I think 
that  the  other  authorities  carry  the  rule  or  principle  much  farther, 
and  in  effect  lay  down  as  law  the  proposition  cited  in  Fry  on 
Specific  Performance,  6th  ed.,  p.  166,  where  he  says : “If  the 
contract  be  between  A.  and  B.  to  sell  and  buy  at  such  a price 
as  valuers  to  be  named  by  them  shall  fix,  it  seems  that  either  A. 
or  B.  may  refuse  to  name  a valuer,  and  the  contract  will  remain 
incapable  of  completion  without  any  liability  on  the  part  of  the 
refusing  party.”  This  would  appear  to  be  particularly  applicable 
to  the  present  case,  and  I think  concludes  this  branch  of  the  case 
in  favour  of  the  defendant  company. 

This  will  result  in  the  claim  for  specific  performance  being 
dismissed. 

As  already  intimated,  I am  of  opinion  that  the  plaintiff  is 
entitled  to  damages  against  the  defendant  for  granting  a lease 
io  Garzo  permitting  or  authorising  him  to  sell  goods  in  competi- 
tion with  the  plaintiff  and  contrary  to  the  term  in  the  lease  to 
the  plaintiff. 
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At  the  trial  I stated  that  I would  not  determine  the  question 
of  damages,  so  that  the  amount  of  damages  will  be  referred  to 
the  Local  Master  at  St.  Catharines. 

There  will  be  judgment  for  the  plaintiff  declaring  that  she  is 
entitled  to  recover  damages  for  breach  of  the  contract  in  the 
respect  mentioned,  with  a reference  to  the  Local  Master  at  St. 
Catharines  to  fix  the  amount  of  damages. 

Costs  of  action  and  reference  reserved  until  the  Master  has 
made  his  report. 


[IN  BANKRUPTCY.] 

Re  Rung. 

Bankruptcy — Future  Earnings  of  Undischarged  Bankrupt — “After- 
acquired  Property”' — Bankruptcy  Act,  sec.  23(a) — Earnings  not 
Ascertained  and  Owing  by  Employer  to  Debtor . 

Future  personal  earnings  of  an  undischarged  bankrupt  are  not  “after- 
acquired  property”  and  do  not  pass  to  the  trustee  as  property  ac- 
quired by  or  devolving  upon  him  before  his  discharge  (sec.  23(a) 
of  the  Bankruptcy  Act,  R.S.C.  1927,  ch.  11). 

Semble,  that  if  the  personal  earnings  of  an  undischarged'  bankrupt  are 
ascertained  and  owing  and  in  the  actual  possession  of  the  bankrupt’s 
employer,  or  of  the  bankrupt,  or  of  some  one  for  him,  the  trustee 
will  have  a right  to  acquire  for  the  creditors  such  portion  thereof 
as  in  the  opinion  of  the  Court  is  not  necessary  for  the  support  of  him- 
self and  the  members  of  his  family  dependent  upon  him. 

Review  of  the  English  authorities. 

An  appeal  by  Arthur  F.  Rung,  the  insolvent  debtor,  from  an 
order  made  by  Reilley,  Assistant  Master  (acting  as  Registrar 
in  Bankruptcy),  upon  an  application  of  the  trustee.  The  written 
reasons  given  by  the  Assistant  Master  for  his  order,  in  which 
the  facts  are  stated,  are  as  follows : — 

This  is  an  application  by  the  trustee  for  an  order  directing 
the  United  Typewriter  Company  Ltd.  to  pay  to  the  trustee  the 
sum  of  $3,500  yearly,  in  monthly  instalments,  out  of  the  earnings 
of  the  debtor,  who  is  in  their  employment,  or  for  such  other  order 
as  the  Court  may  see  fit  to  make. 

The  debtor  made  an  assignment  on  the  11th  December,  1922. 
He  has  not  obtained  his  discharge,  and  the  debts  yet  unpaid 
amount  to  approximately  $4,000.  Shortly  after  the  assignment, 
the  debtor  obtained  very  remunerative  employment,  his  earnings, 
according  to  bis  examination  held  on  the  27th  October,  1927, 
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192i8.  * shewing  that  his  salary  was  $6,000  for  the  year  1923,  and  $6,500 
Re  Rung.  cr  more  yearly  since,  with  the  exception  of  one  year,  when  his 
earnings  were  $6,200.  The  trustee,  having  learned  of  these  earn- 
ings, has  intervened  and  now  demands  that  these  earnings  be 
attached  in  the  hands  of  the  debtor’s  employers,  that  they  may 
be  applied  in  payment  of  the  balance  still  owing  on  the  debtor’s 
liabilities. 

I have  been  unable  to  find  any  decision  on  a motion  of  this 
nature,  in  regard  to  personal  earnings  of  a debtor  as  after-acquired 
property,  made  to  this  or  any  other  Canadian  court  under  the 
Bankruptcy  Act.  An  application,  in  some  respects  similar  to 
this  one,  was  in  fact  made  to  the  Court  in  New  Brunswick,  before 
Barry,  C.J.K.B.,  as  reported  in  Be  Lounsbury , [1927]  4 D.L.R. 
1041,  but  the  decision  was  made  on  other  grounds  entirely.  There 
can  scarcely  be  any  doubt  that  the  debtor  in  this  case  does  not 
come  within  any  of  the  exceptions  referred  to  in  Be  Lounsbury , 
so  I am  obliged  to  look  to  the  English  authorities  for  assistance. 

It  is  first  necessary  to  consider  the  similarity  of  the  English 
Act  to  the  Canadian  Bankruptcy  Act.  The  English  Bankruptcy 
Act  of  1914,  4 & 5 Geo.  Y.  ch.  59,  sec.  38,  is  as  follows: — 

“38.  The  property  of  the  bankrupt  divisible  amongst  his 
creditors  (and  in  this  Act  referred  to  as  the  property  of  the 
debtor)  ....  shall  comprise  the  following  particulars: — 

“(a)  All  such  property  as  may  belong  to  or  be  vested  in  the 
bankrupt  at  the  commencement  of  the  bankruptcy,  or  may  be 
acquired  by  or  devolve  on  him  before  his  discharge;  and 

“(5)  The  capacity  to  exercise  and  to  take  proceedings  for 
exercising  all  such  powers  in  or  over  or  in  respect  of  property 
as  might  have  been  exercised  by  the  bankrupt  for  his  own  benefit 
at  the  commencement  of  his  bankruptcy  or  before  his  discharge 

The  corresponding  section  of  the  Canadian  Bankruptcy  Act, 
R.S.C.  1927,  ch.  11,  sec.  23,  sec.  25  in  the  Act  of  1919  and  amend- 
ments, is  as  follows: — 

“23.  The  property  of  the  debtor  divisible  amongst  his  cre- 
ditors ....  shall  comprise  the  following  particulars: — 

“(a)  All  such  property  as  may  belong  to  or  be  vested  in  the 
debtor  at  the  date  of  the  presentation  of  any  bankruptcy  petition 
or  at  the  date  of  the  execution  of  an  authorised  assignment,  and 
all  property  which  may  be  acquired  by  or  devolve  on  him  before 
his  discharge; 
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“(b)  The  capacity  to  exercise  and  to  take  proceedings  for 
exercising  all  such  powers  in  or  over  or  in  respect  of  the  property 
as  might  have  been  exercised  by  the  debtor  for  his  own  benefit 
at  the  date  of  said  petition  or  assignment,  or  before  his  discharge.” 

It  is  obvious  that  these  two  clauses  of  the  Canadian  Act  have 
been  copied  verbatim  from  the  English  Act,  with  such  exceptions 
as  were  necessary  to  make  them  apply  to  the  Canadian  Act  in 
respect  to  assignments  and  petitions. 

Section  38  of  the  English  Act  is  supplemented,  however,  by 
sec.  51  (2),  as  follows: — 

“(2)  Where  a bankrupt  is  in  receipt  of  salary  or  income  other 
than  aforesaid”  (referring  to  civil  servants  or  officers  of  the  army 
and  navy),  “the  court,  on  the  application  of  the  trustee,  shall  from 
time  to  time  make  such  order  as  it  thinks  just  for  the  payment  of 
the  salary,  income  ...  or  compensation,  or  of  any  part  thereof, 
to  the  trustee,  to  be  applied  by  him  in  such  manner  as  the  court 
may  direct.” 

Section  51  (2)  of  the  English  Act  has  not  been  reproduced 
in  the  Canadian  Act,  but  “property”  in  the  Canadian  Act  is  de- 
fined in  sec.  2 (ff)  in  exactly  the  same  terms  as  in  sec.  167  of 
the  English  Act  (except  that  the  word  “Canada”  is  substituted 
for  “England”  in  line  4),  as  including  “money,  goods,  things  in 
action,  land,  and  every  description  of  property,  whether  real  or 
personal,  movable  or  immovable,  legal  or  equitable,  and  whether 
situate  in  Canada  or  elsewhere;  also  obligations,  easements  and 
every  description  of  estate,  interest  and  profit,  present  or  future, 
vested  or  contingent  in,  arising  out  of,  or  incident  to  property 
as  above  defined.” 

Section  23  (a)  and  sec.  2 (ff)  of  the  Canadian  Act  and  secs. 
38  and  167  (as  to  definition  of  property)  of  the  English  Act 
being  so  precisely  similar,  can  it  be  said  that  the  general  provi- 
sions contained  in  sec.  23  (a)  of  the  Canadian  Act  are  in  any 
way  restricted  by  the  omission  of  sec.  51  (2)  of  the  English  Act? 
I have  read  and  examined  very  carefully  a great  many  of  the 
reported  cases  in  England,  and  I find  that  in  the  interpretation 
of  sec.  38  of  the  English  Act  personal  earnings  are  held  to  be 
after-acquired  property,  so  that  sec.  51  (2)  may  be  regarded  as 
outlining  a method  of  procedure  rather  than  limiting  or  affecting, 
under  the  English  Act  of  1914,  the  rights  contained  in  sec.  38. 

In  Ex  p.  Huggins  (1882),  21  Ch.  I).  86,  after-acquired  pro- 
perty was  held  to  include  “the  pension  of  a retired  Judge  of  a 
Crown  colony,  granted  by  the  Secretary  of  State  for  the  Colonies, 
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and  voted  annually  by  the  Legislature  of  the  colony”  as  property 
which  vested  in  the  trustee,  and  as  “subject  to  the  powers  given 
to  the  Court  to  determine  how  much  shall  be  set  aside  for  the 
benefit  of  the  bankrupt's  creditors.” 

In  Affleck  v.  Hammond,  [1912]  3 K.B.  162,  an  application 
was  made  by  the  defendant  for  security  for  costs  of  a bankrupt 
plaintiff  suing  for  personal  earnings,  the  defendant  contending 
that  the  plaintiff  was  only  a nominal  plaintiff  suing  for  the  benefit 
of  the  trustee  in  bankruptcy.  The  actual  finding  is  not  relevant 
to  this  case,  but  in  the  reasons  of  the  learned  Justices  of  Appeal 
they  review  the  whole  field  of  personal  earnings  as  after-acquired 
property  and  explain  and  define  quite  clearly  what  personal  earn- 
ings are  and  to  what  extent  the  bankrupt  can  claim  them.  Buckley, 
L.J.,  at  p.  170,  says: — 

“The  language  of  sec.  44,  clear  and  express  as  it  is,  must  not 
. . . be  taken  so  literally  as  to  deprive  the  bankrupt  of  those 

fruits  of  his  personal  earnings  which  are  necessary  to  enable  him  to 
live.” 

This  proposition  would  mean  that  the  trustee  was  entitled  to 
earnings  over  and  above  what  the  debtor  needed  to  live  on. 

In  In  re  Graydon,  Ex  p.  Official  Receiver,  [1896]  1 Q.B.  417, 
it  is  stated  in  the  head-note  that  “in  each  case  it  is  a question  of 
amount,  and  he  will  be  allowed  to  retain  only  such  a sum  as  is 
sufficient  for  the  reasonable  maintenance  of  himself  and  his  family, 
and  the  residue  will  pass  to  his  trustee  in  bankruptcy.” 

In  In  re  Roberts,  [1900]  1 Q.B.  122,  at  p.  129,  it  is  stated: — 
“After  bankruptcy,  and  before  his  discharge,  whatever  property 
a bankrupt  acquires  belongs  to  his  trustee,  save  only  what  is 
necessary  for  his  support.  He  may  sue  for  and  recover  his  earn- 
ings if  his  trustee  does  not  interfere,  but  what  he  recovers  is  for 
the  benefit  of  his  creditors,  except  to  the  extent  necessary  to 
support  himself  and  his  wife  and  family.” 

In  Hill  v.  Settle,  [1917]  1 Ch.  319,  a motion  was  made  by 
the  trustee  for  an  order  directing  the  respondent  to  pay  to  the 
trustee  certain  personal  earnings  of  the  debtor  as  a physician, 
which  came  into  the  respondent's  hands,  and  it  was  held  that, 
“where  a trustee  in  bankruptcy  has  intervened  in  regard  to  after- 
acquired  property  of  an  undischarged  bankrupt,  that  property 
vests  indefeasibly  in  the  trustee,  and  he  cannot  subsequently  with- 
draw his  intervention  and  so  divest  the  property  from  himself 
and  revest  it  in  the  bankrupt.”  At  p.  330,  Warrington,  L.J., 


says :— 
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“The  property  in  question  is  a debt  due  from  the  person  to 
whom  the  notice  was  addressed  to  the  bankrupt,  and  the  notice 
is  quite  sufficient  to  make  it  improper  thereafter  for  the  debtor 
to  pay  any  part  of  that  debt  to  the  bankrupt  or  to  any  one  except 
the  trustee  in  bankruptcy.” 

Lawrence,  J.,  says,  at  p.  330 : — 

“It  seems  to  me  that  this  property,  which  was  after-acquired 
property,  vested  in  the  trustee  absolutely  when  he  gave  his  notice 
of  intervention.” 

See  also  Kitchen  v.  Bar.tssh  (1805),  7 East  53;  Hamilton  v. 
Caldwell  (1919),  88  L.J.P.C.  173;  Halsbury’s  Laws  of  England, 
vol.  2,  para.  272;  Cohen  v.  Mitchell  (1890),  25  Q.B.L.  262. 

The  language  in  those  cases  makes  it  clear  that,  the  trustee 
once  having  intervened,  after-acquired  property  vests  in  him. 

Considering,  however,  that  the  English  jurists  in  their  several 
decisions  must  have  had  in  mind  sec.  51(2),  which  is  omitted 
from  the  Canadian  Act,  I am  of  the  opinion  that  sec.  23(b)  of  the 
Canadian  Act  is  wide  enough  to  justify  any  order  that  it  may  be 
necessary  to  make  in  this  regard.  I can  only  infer  that  sec.  51(2) 
of  the  English  Act  was  purposely  omitted  as  being  unnecessary  for 
all  practical  purposes. 

There  can  be  no  doubt  that  the  present  case  is  closely  similar 
to  the  many  cases  referred  to  above,  so  as  to  bring  it  within  the 
principles  above  stated,  and  there  only  remains  to  be  decided  the 
question  of  the  form  of  the  order  to  be  made  and  the  amount  to 
be  paid  thereunder. 

The  trustee  is  entitled  to  recover  anything  over  and  above  what 
is  required  to  support  the  debtor  and  his  family.  According  to 
the  debtor’s  examination,  he  has  a wife  and  one  child  and  lives 
with  his  wife  in  a house  owned  by  her  on  which  there  is  a mort- 
gage. He  keeps  a servant  and  drives  a Hudson  motor-car,  which 
is  owned  by  his  wife.  She  has  no  means  to  keep  up  the  car  or  to 
make' the  payments  on  the  mortgage,  except  as  given  to  her  by  her 
husband.  The  wife  also1  bought  a summer  cottage  in  1925  out  of 
moneys  given  to  her  by  her  husband.  It  was  intimated  by  the 
debtor  on  his  examination,  taken  on  the  25th  October,  1927,  that 
after  the  1st  November  of  that  year  he  would  be  working  under  a 
different  arrangement,  on  a commission  basis.  On  the  return  of 
the  motion,  however,  I gave  counsel  for  the  debtor  an  opportunity 
to  shew  that  the  debtor’s  present  earnings  are  less  than  he  was 
making  before  the  new  arrangement,  but  no  other  material  has 
been  filed.  Since  his  assignment  he  has  continued  to  live  on  the 
same  affluent  scale  as  before,  regardless  of  whether  or  not  his 
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creditors  are  paid.  The  debtor  further  stated  on  his  examination 
that  he  could  not  pay  his  creditors  $2,000  yearly  and  live  com- 
fortably on  the  balance  of  $4,500.  I am  disposed  to  think  other- 
wise, however,  and  if  he  thinks  he  cannot  he  will  have  to  try  to  do 
so  until  his  creditors  are  paid.  I think  that  $2,000  yearly  is  not 
an  unreasonable  amount  for  him  to  pay. 

I direct  that  out  of  the  debtor’s  earnings  as  received  by  or 
credited  by  his  employers  to  him,  he  obtain  and  pay  to  the  trustee 
such  proportionate  amounts  from  time  to  time  as  will  amount  to 
not  less  than  $2,000  in  the  course  of  a year,  and  so  to  continue 
until  the  creditors  are  paid  what  is  still  due  them. 

It  may  be  that  I should  not  make  any  other  than  an  attaching 
order,  whereby  the  trustee  would  collect  all  the  debtor’s  earnings 
and  then  pay  to  the  debtor  all  earned  over  and  above  the  $2,000, 
as  it  may  be  the  trustee  is  the  only  person  who  can  give  a valid 
receipt  or  to  whom  the  employers  can  validly  make  payment,  but 
no  doubt  the  trustee  will  be  willing  to  make  any  arrangement  to- 
wards a practical  working  out  of  the  order  by  making  the  debtor 
his  agent  to  receive  the  same,  if  necessary. 

There  may  be  some  further  doubt  in  regard  to  the  propriety  of 
the  order  providing  for  future  periodical  payments,  but  in  Ham- 
ilton v.  Caldwell  (supra),  a precedent  is  established,  the  Court 
there  holding  that  it  was  quite  in  order  to  make  as  it  were  a con- 
tinuing order  to  meet  future  earnings  as  they  become  due. 

If  I had  made  the  yearly  payments  larger,  it  might  not  have 
been  unreasonable;  but,  as  the  debts  total  approximately  $4,000, 
too  long  or  too  heavy  a burden  will  not  be  imposed  on  the  debtor, 
and  the  creditors  will  doubtless  be  satisfied  to  get  their  money  in 
that  time. 

The  trustee  will  be  entitled  to  his  costs  payable  by  the  debtor 
personally. 

March  22.  The  appeal  from  the  Assistant  Master’s  order  was 
heard  by  Fisher,  J. 

F.  J.  Hughes , for  the  debtor  and  his  employers,  the  United 
Typewriter  Company  Ltd. 

R.  F.  Wilson,  for  the  trustee. 

March  26.  Fisher,  J. : — The  trustee  moved  before  Mr.  Reilley, 
Assistant  Master,  for  an  order  directing  the  United  Typewriter 
Company  to  pay  to  him,  for  the  benefit  of  the  insolvent’s  creditors, 
the  sum  of  $3,500  in  monthly  instalments  out  of  the  earnings  of 
the  debtor. 
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The  learned  Assistant  Master  directed  that  “out  of  the  debtor’s  Fisher,  J 
earnings  as  received  by  or  credited  by  his  employers  to  him,  he  1928. 
obtain  and  pay  to  the  trustee  such  proportionate  amounts  from  ptE^7NG 
time  to  time  as  will  amount  to  not  less  than  $2,000  in  the  course 
of  a year,  and  so  to  continue  until  the  creditors  are  paid  what  is 
still  due  to  them.”  The  order  issued  reads : — 

“It  is  ordered  that  Arthur  F.  Rung  do  pay  to  the  authorised 
trustee  of  the  estate  of  Arthur  F.  Rung,  trading  as  Arthur  F. 

Rung  Company,  Toronto,  Ontario,  bankrupt,  such  proportionate 
amounts  as  earned,  received  or  credited  to  him  from  time  to  time, 
out  of  the  salary  and  commission  payable  by  the  United  Typewriter 
Company  Limited  to  the  said  Arthur  F.  Rung,  as  will  amount  to 
not  less  than  $2,000  in  the  course  of  a year.” 

And  the  order  further  provides  that  such  payments  shall  con- 
tinue until  the  creditors  of  the  said  Arthur  F.  Rung  are  paid  what 
is  still  due  to  them. 

From  this  order  the  debtor  appeals,  and  the  question  raised  is 
one  of  great  importance  to  all  wage-earning  undischarged  bank- 
rupts, and  also  as  to  the  right  of  a trustee  to  intervene  and  claim 
all  future  personal  earnings  of  an  undischarged  bankrupt,  ex- 
cepting an  amount  sufficient  to  support  himself  and  his  family. 

It  appears  that  the  debtor  is  employed  by  the  United  Type- 
writer Company  and -sells  their  product  on  a salary  and  commis- 
sion basis,  and  earns  between  $6,000  and  $7,000  yearly.  He  has 
a wife  and  one  child,  and  claims  that  his  earnings  are  not  more 
than  sufficient  to  maintain  him  and  his  family.  The  evidence 
shews  that  he  has  been  appropriating  $800  yearly  to  pay  life  in- 
surance premiums  on  policies  payable  to  his  wife;  that  he  has 
purchased  an  automobile,  which  he  says  belongs  to  his  wife,  and 
also  a summer  cottage  upon  which  a small  sum  has  been  paid, 
and  that  he  is  paying  out  of  his  earnings  the  mortgage  on  the 
property  owned  by  his  wife.  As  to  whether  or  not  the  trustee 
would  be  entitled  to  intervene  and  make  claim  to  whatever  benefit 
there  might  be  in  the  life  insurance  policies,  in  the  automobile, 
and  in  the  cottage,  is  not  before  me  on  this  motion. 

The  Master  has  set  out  in  his  reasons  for  judgment  the  rele- 
vant sections  of  the  English  and  our  Bankruptcy  Acts,  and  it  is 
therefore  unnecessary  to  repeat  them. 

There  are  no  decided  cases  in  our  own  courts,  and  there  do 
not  appear,  so  far  as  I can  find,  to  be  any  English  cases  directly 
in  point. 

I have  examined  all  the  cases  referred  to  by  the  Master,  and 
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I find  that  they  fall  short  of  deciding  that  future  personal 
earnings  belong  to  a trustee  as  after-acquired  property.  The 
test,  I think,  is,  could  the  undischarged  bankrupt,  at  the  time  the 
trustee  launched  this  motion,  have  sued  his  employer  for  personal 
earnings  to  become  due  in  the  future  ? If  not,  how  can  his  trustee  ? 
If  by  a contract  entered  into  between  the  undischarged  bankrupt 
and  his  employer  a certain  sum  for  future  personal  earnings  were 
actually  due  and  payable,  the  case  would  be  different.  It  seems  to 
me  that  before  a trustee  can  intervene  and  claim  “after-acquired 
property,”  there  must  be  property,  real  or  personal,  actually  in 
existence,  and  not  merely  something  that  may  or  may  not  come 
into  being.  In  Affleck  v.  Hammond , [1912]  3 K.B.  162,  In  re 
Graydon,  Ex  p.  Official  Receiver,  [1896]  1 Q.B.  417,  In  re  Rob- 
erts, [1900]  1 Q.B.  122,  Hill  v.  Settle,  [1917]  1 Ch.  319,  and 
Hamilton  v.  Caldwell,  88  L.J.P.C.  173,  there  was  property  in  the 
nature  of  personal  earnings  that  had  actually  been  earned,  and  as 
to  these  earnings  the  courts  were  of  opinion  that  it  was  simply 
a question  of  amount,  after  allowing  a sufficient  sum  for  the  rea- 
sonable maintenance  of  the  debtor  and  his  family,  and  that  any 
residue  would  pass  to  the  trustee  in  bankruptcy.  In  Ex  p.  Hug- 
gins, 21  Ch.  D.  86,  there  was  a pension  voted  annually  and  the 
amount  was  ascertained. 

If  the  bankrupt  had  actually  earned  a certain  sum  of  money, 
either  a salary  or  a commission,  and  that  money  was  actually  owing 
and  was  in  the  possession  of  the  bankrupt’s  employer,  or  had  been 
paid  to  the  bankrupt,  or  to  some  person  for  him,  then  the  right  of 
the  trustee  to  intervene  and  to  recover  would  be  limited  to  so 
much  as  was  not  required  for  the  bankrupt  and  his  family.  There 
is  no  jurisdiction  in  the  courts  outside  of  bankruptcy  to  appoint  a 
receiver  of  the  future  earnings  of  a judgment  debtor  by  way  of 
equitable  execution.  See  Holmes  v.  Millage,  [1893]  1 Q.B.  551; 
Morgan  v.  Hart,  [1914]  2 K.B.  183. 

Orders  for  payment  out  of  future  personal  earnings  of  a bank- 
rupt should  be  made  sparingly,  as  there  is  always  the  danger  of 
depriving  a wage-earner  of  the  means  of  livelihood  for  himself  Pud 
family,  and  an  employer  might  not  care  to  be  bothered  with  court 
orders  issued  from  time  to  time,  and  might  discharge  the  employee. 
Circumstances  might  also  arise,  in  cases  where  an  order  was  made 
and  a certain  sum  fixed  by  the  court,  for  the  maintenance  of  the 
wage-earner  and  his  family,  that  would,  owing  to  sickness  or  other 
unforeseen  reasons,  necessitate  applications  to  the  court  from  time 
to  time  to  change  the  amount  allowed  for  maintenance,  and  these 
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applications  and  orders  would  undoubtely  create  confusion  and 
annoyance  to  an  employer. 

I doubt  if  the  Bankruptcy  Act  was  ever  intended  to  enable  a 
trustee  to  harass  wage-earning  undischarged  bankrupts  for  the 
benefit  of  creditors,  excepting  only  in  cases  where  it  was  made  clear 
that  the  wage-earner  should  be  made  to  pay  something  to  his 
creditors  out  of  his  earnings. 

The  conclusion  I have  come  to  is  that  future  personal  earn- 
ings of  an  undischarged  bankrupt  are  not  “after-acquired  prop- 
erty” and  do  not  pass  to  the  trustee  within  the  meaning  of  sec. 
23(a)  of  the  Bankruptcy  Act,  but  that  if  the  personal  earnings  of 
an  undischarged  bankrupt  are  ascertained  and  owing  and  in  the 
actual  possession  of  the  debtor’s  employer,  or  of  the  debtor,  or 
some  one  for  him,  the  trustee  will  have  a right  to  acquire  for  the 
creditors  such  portion  thereof  as  in  the  opinion  of  the  court  is  not 
necessary  to  be  retained  by  the  debtor  for  the  support  of  himself 
and  the  members  of  his  family  dependent  upon  him. 

The  appeal  is  allowed,  and,  as  I am  of  opinion  that  the  debtor 
could  afford  to  pay  something  to  his  creditors,  there  will  be  no 
costs;  the  trustee  will  be  entitled  to  his  costs  out  of  the  estate. 


[IN  BANKRUPTCY.] 

Re  Reynolds. 

Bankruptcy  — Jurisdiction  — Partnership  — Claim  by  Trustee  against 
Stranger — Bankruptcy  Act,  R.S.C.  1927,  ch.  11,  sec.  63. 

The  trustee  in  bankruptcy  of  the  estate  of  R.  moved  for  an  order  de- 
claring that  T.  was  a general  partner  of  R.,  or  that  T.  had  wrong- 
fully obtained  from  the  firm  of  R.  Bros.,  of  which  R.  had  been  a 
member,  a certain  sum  of  money:  — 

Held,  that  the  trustee  did  not  represent  the  firm  of  R.  Bros.,  the 
authorised  assignment  having  been  executed  by  R.  only. 

In  re  Squires  Brothers  (1922),  3 C.B.R.  192,  and  Re  Union  Fish  Co. 
(1923),  24  O.W.N.  23,  3 C.B.R.  779,  followed. 

Held,  also  that  the  Bankruptcy  Court  had  no  jurisdiction  to  try  the 
questions  raised  by  the  trustee’s  motion. 

The  jurisdiction  conferred  by  sec.  63  of  the  Bankruptcy  Act  is  confined 
to  the  administration  of  the  bankrupt’s  estate,  and  does  not  extend 
to  persons  or  matters  outside  the  Act. 

T.  being  a stranger  to  the  estate  which  was  being  administered,  there 
was  no  jurisdiction  to  bring  him  in  and  compel  him  to  submit  his 
rights  to  the  Bankruptcy  Court. 

Ellis  v.  Silber  (1872),  L.R.  8 Ch.  83,  and  L'Union  St.  Jacques  de  Mon- 
treal v.  Bdlisle  (1874),  L.R.  6 P.C.  31,  followed. 

The  trustee,  if  instructed  by  the  inspectors,  might  proceed  against 
T.  in  a court  of  ordinary  jurisdiction. 


Fisher,  J. 

1928. 
Re  Rung 


1928. 
March  27. 
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1928. 

Re 

Reynolds 


Motion  by  Arthur  Joseph  Thistle  to  rescind  an  order  directing 
the  trial  of  an  issue  to  determine  whether  or  not  the  applicant  was 
or  was  not  a partner  of  Roy  Reynolds,  the  debtor. 


February  24.  The  motion  was  heard  by  Fisher,  J. 

Lewis  Duncan , for  Thistle. 

H.  S.  Rosenberg , for  the  trustee. 

March  27.  Fisher/ J. : — The  motion  raises  an  important 
point  in  regard  to  the  jurisdiction  of  the  Bankruptcy  Court  to  try 
a case  in  which  a trustee  claims  a declaration  against  a third  party. 

Roy  Reynolds,  described  as  a merchant,  at  Stratford,  made  an 
authorised  assignment  on  the  15th  August,  1927.  On  the  14th 
November,  1927,  the  trustee  moved  for  a judgment  declaring  one 
Arthur  Joseph  Thistle,  of  the  city  of  Stratford,  a general  partner 
of  the  debtor,  or  in  the  alternative  for  an  order  declaring  that 
the  said  Thistle  wrongfully  obtained  from  the  debtor’s  partnership 
the  sum  of  $3,100. 

On  that  motion  it  was  ordered  that  the  trustee  proceed  to  the 
trial  of  an  issue  in  which  he  is  to  be  the  plaintiff  and  Thistle  the 
defendant,  with  liberty  to  the  parties  to  deliver  pleadings. 

Subsequently  the  trustee  delivered  his  statement  of  claim,  and 
in  it  he  alleges  that  Thistle  was  a special  partner  of  the  firm  of 
W.  M.  Reynolds  and  A.  R.  Reynolds  to  the  extent  of  $1,700; 
that  he  received  between  the  1st  February,  1924,  and  the  1st 
February,  1927,  from  the  partnership,  the  sum  of  $3,106.50;  that 
in  August,  1926,  Thistle  retired  from  the  partnership  of  Reynolds 
Bros.,  and  at  that  time  an  agreement  was  entered  into  between 
Thistle  and  the  partners  that  Thistle  was  to  be  paid  the  amount 
he  had  invested  in  the  business  at  the  rate  of  $500  per  year;  that 
cn  the  11th  November,  1926,  Reynolds  Bros,  dissolved  partner- 
ship, and  Roy  Reynolds  (the  insolvent)  thereafter  carried  on  the 
business;  that  the  withdrawal  of  Thistle  from  the  partnership  of 
Reynolds  Bros,  did  not  according  to  law  dissolve  the  partnership; 
and  thereafter  Thistle  became  a general  partner ; and  the  claim  was 
for  a declaration  accordingly,  or  in  the  alternative  for  a return  of 
$2,750.41  by  Thistle. 

For  Thistle  it  is  contended  that,  as  he  is  a stranger  to  the 
estate  of  the  insolvent  debtor,  this  Court  has  no  jurisdiction  to 
entertain  a proceeding  against  him,  and  that  any  action  by  the 
trustee  must  be  prosecuted  in  a court  of  ordinary  jurisdiction. 

On  the  material  before  me,  I must  find  that  the  trustee  does 
not  represent  the  partnership  firm  of  Reynolds  Bros.  The  only 
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estate  represented  by  him  is  that  of  the  insolvent,  Roy  Reynolds. 
The  firm  of  Reynolds  Bros,  was,  as  stated,  composed  of  two  part- 
ners, and  the  law  is  that  all  the  individual  members  of  a firm  must 
execute  the  assignment  in  bankruptcy.  See  In  re  Squires  Brothers 
(1922),  3 C.B.R.  192,  and  Re  Union  Fish  Co.  (1923),  24  O.W.N. 
23,  3 C.B.R.  779. 

There  is  also  no  claim  by  the  trustee  that  the  moneys  alleged 
to  have  been  received  by  Thistle  from  the  partnership  were  fraud- 
ulent preferences  within  the  meaning  of  sec.  31  of  the  Bankruptcy 
Act  of  1919.  The  claim  of  the  trustee  is  for  a declaration  that 
Thistle  was  a member  of  the  firm  of  Roy  Reynolds  and  for  a judg- 
ment for  moneys  claimed  under  the  Limited  Partnership  Act, 
R.S.O.  1927,  ch.  171.  ' 

The  question  for  determination  is : has  this  Court  jurisdiction 
to  try  the  matters  involved  in  the  trustee’s  motion? 

There  is  no  doubt  that  this  Court  has  jurisdiction  to  make 
declaratory  judgments  in  respect  of  the  matters  covered  by  sec. 
29,  relating  to  settlements,  and  under  sec.  31  relating  to  fraudu- 
lent preferences,  and  to  certain  claims  arising  under  Rule  No.  120, 
but  I do  not  find  in  the  present  Act  any  provision  giving  the  Bank- 
ruptcy Court  general  jurisdiction  to  make  declaratory  judgments, 
similar  to  sec.  16  of  the  Judicature  Act;  that  seems  to  have  been 
left  to  the  provincial  courts. 

Section  63  of  the  Act  invests  the  Bankruptcy  Court  with  such 
jurisdiction  at  law  and  in  equity  as  will  enable  it  to  exercise  orig- 
inal, auxiliary,  and  ancillary  jurisdiction  in  bankruptcy  and  i ti 
other  proceedings  authorised  by  the  Act;  but  in  my  opinion  this 
jurisdiction  is  confined  to  the  administration  by  a trustee  of  an 
insolvent’s  estate  that  is,  as  stated,  brought  into  the  Bankruptcy 
Court  for  administration,  and  does  not  extend  to  persons  or  matters 
outside  of  that  Act. 

If  a trustee  should  desire  to  attack  settlements  or  fraudulent 
preferences  under  secs.  29  and  31,  or  if  a trustee  is  attacked  by  a 
third  party,  the  Bankruptcy  Court  is  available,  as  these  are  the 
very  things  intended  to  be  dealt  with  by  that  court,  but  it  is  quite 
another  matter  to  say  that  a trustee  is  entitled  to  bring  strangers 
or  third  parties  into  and  compel  them  to  submit  their  rights  to  be 
determined  by  a bankruptcy  court.  If  a trustee  is  authorised  by 
the  inspectors  to  take  action  against  third  parties,  he  can  always, 
upon  application  to  the  Court,  obtain  an  order  to  do  so,  and  if 
in  the  present  case  it  should  be  determined  in  another  court  that 
Thistle  was  a partner  or  had  received  moneys  to  which  he  was  not 
entitled  from  the  debtor,  then  any  property  recovered  by  the  trus- 

18 — 62 — o.l.r. 
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tee  would  belong  to  him  as  representing  the  insolvent  estate  and 
subject  to  the  jurisdiction  of  the  Bankruptcy  Court. 

When  the  Bankruptcy  Act  was  passed,  the  Bankruptcy  Court 
was  established  with  a separate  jurisdiction  for  the  administration 
of  all  insolvent  estates  brought  within  the  Act,  either  by  voluntary 
assignment  by  a debtor  or  by  a petition  for  a receiving  order  pre- 
sented to  the  Court  on  behalf  of  creditors,  and  also  for  an  equitable 
distribution  of  the  assets  of  the  insolvent  by  a trustee  appointed 
by  creditors  pursuant  to  the  Act. 

In  Re  Sternberg  (1924),  26  O.W.N.  117,  27  O.W.N.  212,  4 C. 
B.R.  528,  5 C.B.R.  237,  it  was  held  that  where  a trustee  is  moving 
to  set  aside  a transfer  of  personal  property  as  preferential  and 
void,  there  is  no  jurisdiction  in  the  Bankruptcy  Court  to  add  as  a 
party  to  an  issue  a third  party  who  is  claiming  the  property  as 
owner,  and  not  claiming  against  the  estate. 

In  Re  Whistle  Co.  Ltd.  (1925),  27  O.W.N.  49,  5 C.B.R.  495,  I 
held  that  where  a petition  is  founded  upon  an  alleged  debt,  as  to 
the  existence  of  which  there  is  a bond  fide  dispute,  the  hearing  of 
the  petition  should  be  adjourned  to  permit  of  the  dispute  being 
determined  in  another  court. 

In  Ellis  v.  Silber  (1872),  L.R.  8 Ch.  83,  it  was  held  that  when 
a trustee  in  bankruptcy  has  in  respect  of  the  bankrupt  estate  a 
claim  against  a third  person,  that  claim  may  be  prosecuted  at  law 
or  in  equity,  and  is  not  subject  to  the  jurisdiction  of  the  Court  of 
Bankruptcy.  At  p.  86,  Lord  Selborne,  L.C.,  said: — 

“That  which  is  to  be  done  in  bankruptcy  is  the  administration 
in  bankruptcy.  The  debtor  and  the  creditors,  as  the  parties  to  the 
administration  in  bankruptcy,  are  subject  to  that  jurisdiction.  The 
trustees  or  assignees,  as  the  parties  entrusted  with  that  admin- 
istration, are  subject  to  that  jurisdiction.  The  assets  which  come 
to  their  hands  and  the  mode  of  administering  them  are  subject 
to  that  jurisdiction;  and  there  may  be,  and  I believe  are,  some 
special  classes  of  transactions  which,  under  special  clauses  of  the 
Acts  of  Parliament,  may  be  specially  dealt  with  as  regards  third 
parties.  But  the  general  proposition,  that  whenever  the  assignees 
or  trustees  in  bankruptcy  or  the  trustees  under  such  deeds  as  these 
have  a demand  at  law  or  in  equity  as  against  a stranger  to  the 
bankruptcy,  then  that  demand  is  to  be  prosecuted  in  the  Court  of 
Bankruptcy,  appears  to  me  to  be  a proposition  entirely  without  the 
warrant  of  anything  in  the  Acts  of  Parliament,  and  wholly  un- 
supported by  any  trace  or  vestige  whatever  of  authority.” 

UUnion  St.  Jacques  de  Montreal  v.  Belisle  (1874),  L.R.  6 
P.C.  31,  is  an  authority  that  all  that  the  Bankruptcy  Court  has  is 
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jurisdiction  in  the  administration  of  the  assets  of  an  insolvent,  and 
that  it  has  not  jurisdiction  to  bring  people  in  or  make  declarations 
against  third  parties.  See  also  In  re  Motion , Maule  v.  Davis 
(1873),  L.R.  9 Ch.  192;  Ex  p.  Dichin  (1878),  8 Ch.  D.  377;  and 
Re  Yates  (1879),  48  L.J.  Bkcy.  78. 

In  Re  Pollard  (1925),  29  O.W.N.  79,  7 C.B.R.  362,  and  Re 
duff  Bros.  (1925),  57  O.L.R.  662,  7 C.B.R.  1,  referred  to  by 
learned  counsel  for  the  trustee,  the  question  of  jurisdiction  was  not 
raised,  and  therefore  they  are  not  an  answer  to  the  question  of  the 
CourPs  jurisdiction  raised  on  this  motion. 

I think  it  is  quite  clear,  on  the  material  filed  by  the  trustee, 
that  Thistle  is  a stranger  to  the  estate  that  is  now  being  admin- 
istered in  bankruptcy;  and  there  is  no  jurisdiction  to  bring  him  in 
and  compel  him  to  submit  his  rights,  whatever  they  may  be,  to  be 
determined  by  the  Bankruptcy  Court. 

There  will  be  judgment  rescinding  the  order  directing  the  trial 
of  an  issue,  without  prejudice  to  the  trustee,  if  instructed  by  the 
inspectors,  proceeding  against  Thistle  in  a court  of  ordinary  jur- 
isdiction. 

Thistle  is  entitled  to  his  costs  of  this  motion,  to  be  paid  by 
the  trustee,  and  the  trustee  will  be  entitled  to  his  costs  payable  out 
of  the  estate. 


[MIDDLETON,  J.A.] 

Re  Young. 

Will — Construction — Bequest  to  “Nearest  of  Kin ” after  Death  of  Wife 
and  Daughter — Ascertainment  of  Individual  or  Class  at  Period  of 
Distribution  not  at  Death  of  Testator — Nearest  Blood  Relatives — 
Intention  of  Testator — Rule  for  Ascertainment  at  Period  of  Death 
no  Longer  Inflexible- 

By  his  will,  the  testator,  after  directing  payment  of  his  debts,  gave  his 
property  to  his  executors  with  power  to  convert  and  invest  the  pro- 
ceeds to  answer  certain  bequests.  He  then  gave  to  his  wife  and 
daughter  the  interest  and  rentals  arising  out  of  the  remainder  of 
his  estate,  share  and  share  alike,  during  their  lives.  In  case  of  the 
demise  of  his  wife  or  of  his  daughter  without  issue,  the  survivor 
was  to  receive  the  share  of  the  one  who  first  died.  In  case  the  daughter 
died  leaving  issue,  the  property  was  to  go  to  that  issue,  share  and 
share  alike,  but  in  case  the  daughter  died  without  issue  and  the 
wife  survived — which  was  the  event  that  happened — then,  on  the 
death  of  the  wife,  “all  of  my  estate  remaining  shall  revert  to  and 
be  han’ded  over  to  my  nearest  of  kin  by  my  executors  to  have  and 
to  hold  to  one  or  to  each  of  them  forever.” 
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The  testator  died  on  the  27th  September,  1908;  the  daughter  died  on 
the  18th  October,  1908,  without  issue  and  intestate;  the  widow  lived 
on  until  June,  1927.  Two  sisters  survived  the  testator:  one  of  them 
died  in  1914;  the  other  was  still  living.  The  testator  also  left  him 
surviving  nephews  and  nieces,  children  of  sisters  who  had  pre- 
deceased him.  The  n'ext  of  kin  of  the  daughter  included  not  only 
those  paternal  relatives,  but  also  many  maternal  relatives:  — 

Held,  that  a gift  to  the  next  of  kin  is  a gift  to  the  nearest  blood  rela- 
tions, and  not  to  the  statutory  next  of  kin,  unless  the  testator  in 
some  way  referred  to  statutory  as  distinguished  from  common  law 
kinship. 

In  re  Gray's  Settlement,  [1896]  2 Ch.  802,  and  Hutchinson  v.  National 
Refuges  for  Homeless  and  Destitute  Children,  [1920]  A.C.  794,  fol- 
lowed. 

Held,  also,  that,  upon  the  authorities  as  they  now  stand,  the  Court  is 
free  to  give  effect  to  the  expressed  intention  of  the  testator,  viz., 
that  upon  the  failure  of  the  trusts  for  the  wife  and  daughter  the 
property  should  go  to  that  one  or  those  who  at  the  time  fixed  for 
distribution  are  his  next  of  kin — i.e.,  the  testator’s  then  sole  sur- 
viving sister. 

The  corisequence  of  fixing  the  date  as  that  of  the  death  of  the  testator 
would  be  that  the  daughter,  then  the  testator’s  next  of  kin,  would 
take  not  merely  the  life-interest  given  to  her  but  also  the  interest  in 
remainder,  and  upon  her  death,  intestate,  the  property  would  pass 
to  her  paternal  and  maternal  relations — which  could  not  have  been’ 
the  testator’s  intention. 

There  is  now  no  inflexible  rule  that  the  class  must  be  determined  at 
the  testator’s  death. 

Jones  v.  Colbeclc  (1802),  8 Ves.  38,  followed  by  the  Chancellor  but  not 
by  the  appellate  courts  in  Thompson  v.  Smith  (1894-7),  25  O.R. 
652,  23  A.R.  29,  27  Can.  S.C.R.  628,  and  not  at  an  earlier  period  fol- 
lowed in  England,  is  in  effect  re-established  by  the  decisions  of  the 
House  of  Lords  in  Hood  v.  Murray  (1889),  14  App.  Cas.  124,  and  the 
Hutchinson  case,  supra. 

Motion  by  the  surviving  executor  of  the  will  of  William 
Young,  deceased,  for  an  order  determining  questions  arising  in 
the  administration  of  his  estate  as  to  the  true  meaning  and  effect 
of  the  will. 

January  17.  The  motion  was  heard  by  Middleton,  J.A.,  in 
the  Weekly  Court,  Toronto. 

W.  J.  Scott,  for  the  surviving  executor. 

A.  C.  McM aster,  K.C.,  and  J.  L.  Island,  for  Helen  Brown,  a 
sister  of  the  testator. 

J . R.  Cartwright  and  H.  P.  Edge,  for  adult  nephews  and 
reices,  issue  of  sisters  of  the  testator  who  pre-deceased  him. 

F.  W.  Harcourt,  K.C.,  Official  Guardian,  for  infant  nephews 
and  nieces. 

Leslie  B.  Bond,  for  the  maternal  relatives  of  the  testator’s 
daughter. 

The  children  of  the  testator’s  sister  Mrs.  Gunson,  though  noti- 
fied, were  not  represented. 
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April  3.  Middleton^  J. A. : — This  motion  was  first  argued 
some  time  ago,  but,  it  being  found  that  notice  had  not  been  given 
to  all  necessary  parties,  the  motion  stood  over  until  the  date  above 
mentioned  to  permit  the  necessary  notice  to  be  given. 

William  Young  died  on  the  27th  September,  1908,  having  first 
made  his  will,  bearing  date  the  12th  September,  1907,  which  has 
been  duly  admitted  to  probate.  By  this  will  the  testator,  after 
directing  payment  of  his  debts,  gives  his  property  to  his  executors 
with  power  to  convert  and  invest  the  proceeds  for  certain  bequests 
not  now  material.  He  gives  to  his  wife  Lavinia  Young  and  to  his 
daughter  Mary.  Martha  Grace  Young  the  interest  and  rentals 
arising  out  of  the  remainder  of  his  estate,  share  and  share  alike, 
during  their  lives.  In  case  of  the  demise  of  his  wife  or  of  his 
daughter  without  issue,  the  survivor  is  to  receive  the  share  of  the 
one  who  first  dies.  In  case  the  daughter  dies  leaving  issue,  the 
property  is  to  go  to  that  issue,  share  and  share  alike,  but  in  case 
the  daughter  dies  without  issue  and  the  wife  survives — this  being 
the  event  that  has  happened — then  on  the  death  of  the  wife  “my 
will  is  that  all  of  my  estate  remaining  shall  revert  to  and  be  handed 
over  to  my  nearest  of  kin  by  my  executors  to  have  and  to  hold  to 
one  or  to  each  of  them  forever.”  The  daughter  did  not  long  sur- 
vive her  father;  she  died  on  the  18th  October,  1908;  the  widow 
lived  on  until  the  2nd  June,  1927. 

In  addition  to  his  widow  and  daughter,  the  testator  left  him 
surviving  two  sisters,  Mrs.  Helen  Brown,  who  is  still  living,  and 
Mrs.  Gunson,  who  died  on  the  29th  April,  1914.  He  also  has  left 
him  surviving  a number  of  nephews  and  nieces,  children  of  sisters 
who  had  pre-deceased  him. 

Mrs.  Gunson  survived  both  the  testator  and  his  daughter,  but 
died  on  the  29th  April,  1914,  during  the  lifetime  of  the  widow. 

The  daughter  died  intestate,  and  left  as  her  next  of  kin  not 
only  these  paternal  relatives,  but  a large  number  of  maternal  rel- 
atives. 

The  whole  question  arises  on  the  meaning  and  effect  of  the 
words  which  I have  quoted.  Is  the  date  at  which  the  class  or  in- 
dividual who  is  to  take,  upon  the  death  of  the  daughter  without 
issue  and  upon  the  death  of  the  wife,  to  be  ascertained  at  the  date 
of  the  death  of  the>  testator,  or  as  at  the  date  of  the  period  fixed 
for  distribution?  If  the  date  is  the  death  of  the  testator,  then 
the  daughter  was  the  testator’s  next  of  kin  and  she  would  take 
not  merely  the  life-interest  given  to  her  but  she  would  also  take 
the  reversionary  interest,  and  upon  her  death,  intestate,  the  pro- 
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perty  would  pass  to  the  relatives  of  the  husband  and  of  the  wife. 
If,  on  the  other  hand,  the  date  at  which  the  individuals  to  take 
is  to  be  ascertained  is  the  period  of  the  distribution,  then  the 
testator’s  sole  surviving  sister  would  be  his  nearest  of  kin. 

There  is  no  doubt  that  a gift  to  the  next  of  kin  means  to  the 
nearest  blood  relations,  and  not  to  the  statutory  next  of  kin,  unless 
the  testator  has  in  some  way  referred  to  the  statutory  as  distinct 
from  common  law  kinship:  In  re  Gray's  Settlement,  [1896]  2 Ch. 
802 ; Hutchinson  v.  National  Refuges  for  Homeless  and  Destitute 
Children,  [1920]  A.C.  794. 

At  an  early  stage  of  this  case  I eliminated  the  nephews  and 
nieces  of  the  testator.  They  are  obviously  one  degree  more  remote 
than  the  sisters,  and  so  cannot  take. 

The  main  question  to  be  determined  is  exceedingly  difficult, 
owing  to  the  condition  of  the  cases  at  the  present  time. 

As  far  back  as  Jones  v.  Colbeck  (1802),  8 Yes.  38,  the  Court 
faced  the  question  of  the  intention  of  the  testator  in  a gift  such 
as  this,  where  the  sole  next  of  kin  for  whom  reversionary  provision 
was  made  was  the  same  person  as  the  life-tenant  for  whom  the 
original  provision  was  made.  Admittedly  the  general  rule  was, 
and  is,  that  in  all  gifts  to  the  testator’s  next  of  kin  .the  natural 
and  ordinary  meaning  is  that  the  individuals  to  take  are  to  be 
ascertained  as  at  the  testator’s  death,  but  this  rule  was  one  which 
would  yield  to  any  indication  of  a contrary  intention.  Sir  William 
Grant  there  says  (pp.  42  and  43)  that  the  argument  is,  “that 
the  testator  had  already  given  to  his  daughter  all  he  intended  for 
her,  and  could  not  intend  her  to  take  any  part  of  the  residue; 
and  therefore  must  mean  such  persons  as  would  be  his  relations, 
if  his  daughter  was  excluded.  To  that  it  might  be  answered,  that 
he  has  given  the  residue  by  a description  that  applies  to  her  ex- 
clusively; and  you  are  not  by  inference  and  argument  from  the 
other  parts  of  the  will  to  control  the  effect  of  a positive  bequest.” 
After  referring  to  the  possibility  of  reading  the  will  as  to  his  next 
of  kin  other  than  his  daughter,  he  proceeds:  “But  Lord  Alvanley 
conceived,  there  could  be  no  other  question  than  as  to  the  period 
io  which  the  description  should  refer;  for  if  that  was  to  be  the 
time  of  the  testator’s  death,  he  thought  it  a necessary  consequence 
that  she  should  be  included,  as  she  was  one  of  the  persons  answer- 
ing the  description,  though  there  were  other  persons  equally  an- 
swering it.  It  is  more  difficult  in  this  case  to  exclude  the  only 
person  who  correctly  answers  the  description,  in  favour  of  those 
who  in  strictness  do  not  answer  it  at  all.  If,  therefore,  I was 
bound  to  hold  that  he  meant  relations  at  his  own  death,  it  would 
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be  very  difficult  ....  to  decide  against  the  representatives  of 
the  daughter  ....  I think  in  the  present  case  it  is  evident  the 
testator  intended  to  speak  of  relations,  not  at  the  time  of  his 
own  death,  but  at  that  of  his  daughter,  or  her  issue  under  the 
age,  of  twenty-one  . . . . As  to  the  claim  of  the  daughter,  it  is 
hardly  possible,  the  testator  could  mean  to  describe  an  only  daugh- 
ter by  the  terms  ‘my  relations  ;’  directing  also  the  residue  to  be 
distributed  among  those  relations.  Next,  it  is  impossible  that 
he  could  take  this  strange  circuitous  method  of  giving  her  the 
whole  residue  on  the  event  of  her  dying  without  children,  instead 
of  directly  saying  so.  The  relations  who  were  to  take,  in  case 
she  should  die,  leaving  no  issue,  ....  could  not  be  herself, 
transmitting  her  right  to  her  representatives  . . . . If  he  meant 
lelations  at  the  death  of  his  daughter,  the  expression  is  very 
proper.  It  involves  no  difficulty:  it  requires  no  construction.” 

This  case  received  adverse  criticism,  but  the  late  Sir  John 
Boyd  came  valiantly  to  its  defence  in  Thompson  v.  Smith  (1894), 
25  O.R.  652.  There  the  will  gave  the  widow  and  daughter  a 
life-interest,  and  upon  the  death  of  both  it  was  to  go  to  his  “lawful 
heirs,”  and,  adopting  the  words  of  Holroyd,  J.,  in  Doe  d.  King  v. 
Frost  (1820),  3 B.  & Aid.  546,  the  Chancellor  held  that  by  the 
expression  “my  lawful  heirs”  is  meant  the  persons  who  at  the 
time  of  the  decease  of  the  daughter  should  then  be  the  heirs-at-law 
of  the  testator.  He  refers  to  the  case  of  Jones  v.  Colbeck , and 
remarks : — 

ftJones  v.  Colbeck  has  been  adversely  criticised  by  a much 
inferior  Judge  in  Re  Trusts  of  Barbers  Will  (1852),  1 Sm.  & 
Griff.  118,  at  p.  122,  but  I prefer  to  follow  the  precedent  of  the 
Master  of  the  Rolls,  which  is  certainly  in  accord  with  the  modern 
method  of  giving  the  greatest  weight  to  the  manifest  intention 
and  plain  meaning  of  the  testator  .... 

“With  a more  just  appreciation  of  the  value  of  Jones  v.  Col- 
beck,  it  is  reproduced  in  Sir  F.  Pollock’s  Revised  Reports,  vol.  6, 
p.  207;  see  also  the  reasoning  of  Y.-C.  Wigram  in  Say  v.  Creed 
(1847),  5 Hare  580,  at  p.  587,  and  Clark  v.  Hayne  (1889),  42 
Ch.  D.  529.  I notice  also  that  the  case  of  Jones  v.  Colbeck  seems 
to  be  completely  re-established  by  what  is  said  by  the  Judges  in 
Appeal  in  Lees  v.  Massey  (1861),  3 D.F.  & J.  113,  at  pp.  122  and 
1 24.  This  fact  should  have  been  noted,  but  is  omitted  in  both 
2 Jarman  on  Wills,  984  (n),  5th  ed.,  and  Watson’s  Compendium 
of  Equity,  2nd  ed.,  p.  1405. 

“Putting  one’s  self  in  the  position  of  the  testator  and  remem- 
bering that  the  will  speaks  from  the  death,  I cannot  hold  but  that 
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he  meant  to  give  no  more  to  his  daughter  than  a life-estate.  He 
knew  she  was  his  sole  heir-at-law  and  next  of  kin,  and  the  class 
to  take  at  her  death  he  did  not  know ' and  so  calls  them  ‘his 
lawful  heirs/  ” 

The  case  of  Bulloch  v.  Downes  (1860),  9 H.L.C.  1,  had  deter- 
mined that  where  a testator  had  given  property  to  his  son  for  life 
and  then  to  his  son’s  children,  if  any,  and  if  there  were  no  children 
of  the  son  then  to  stand  possessed  in  trust  for  such  person  or  per- 
sons of  the  blood  as  would  by  virtue  of  the  Statutes  of  Distribu- 
tion have  become  and  been  then  entitled  thereto  in  case  he  had 
died  intestate,  the  class  had  to  be  determined  as  of  the  testator’s 
death;  the  word  “then,”  upon  which  great  reliance  had  been  placed 
in  the  courts  below,  merely  meaning  “in  that  case.”  Upon  appeal 
being  had  from  the  Chancellor  in  Thompson  v.  Smith,  his  judg- 
ment was  reversed  both  in  the  Court  of  Appeal  and  in  the  Supreme 
Court  of  Canada  (1896)  23  A.R.  29  and  (1897)  27  Can.  S.C.R. 
628 ; both  Courts  proceeding  entirely  upon  the  theory  that  Bulloch 
v.  Downes,  particularly  as  expounded  in  Mortimore  v.  Mortimore 
(1879),  4 App.  Cas.  448,  and  Be  Ford , Patten  v.  Sparhs  (1895), 
12  L.T.R.  5,  had  established  an  inflexible  rule  that  in  all  these 
cases  the  date  of  the  testator’s  death  could  be  alone  regarded. 

Had  the  matter  remained  there,  it  would  be  my  duty  to  follow 
without  question  the  decisions  of  the  Court  of  Appeal  and  the 
Supreme  Court. 

In  In  re  Wilson,  [1907]  2 Ch.  572,  the  Court  of  Appeal  in 
England  seemed  to  have  taken  a similar  view  to  our  appellate 
courts  as  to  the  inflexible  nature  of  the  rule  supposed  to  have 
been  laid  down  by  the  Law  Lords. 

In  two  later  cases,  however,  the  Lords  themselves  have  inter- 
preted their  earlier  decision. 

In  Hood  v.  Murray  (1889),  14  App.  Cas.  124,  Lord  Watson 
said,  at  p.  137 : — 

“In  cases  where  a testator  or  settlor,  in  order  to  define  the 
persons  to  whom  he  is  making  a gift,  employs  language  commonly 
descriptive  of  a class  ascertainable  at  the  time  of  his  own  death, 
he  must  prima  facie,  and  in  the  absence  of  expressions  indicating 
a different  intention,  be  understood  to  refer  to  that  period  for 
the  selection  of  the  persons  whom  he  means  to  favour.  In  my 
opinion,  the  rule  has  no  other  effect  than  to  attribute  to  the 
words  used  their  natural  and  primary  meaning,  unless  that  mean- 
ing is  displaced  by  the  context.” 
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Far  more  important,  however,  ’ is  the  decision  in  Hutchinson  MMleton, 
v.  National  Refuges  for  Homeless  and  Destitute  Children,  [1920]  _LI 
A.C.  794.  There  the  decision  of  the  Conrt  of  Appeal,  which  had  1928. 
adhered  to  the  view  adopted  in  In  re  Wilson,  was  reversed.  Lord  re  young. 
Finlay  says  at  p.  802 : — 

“The  question  in  this  as  in  every  other  case  of  the  kind  must 
be  whether  there  is  in  the  will  a sufficient  indication  that  the 
period  of  distribution  is  the  time  at  which  the  class  is  to  be 
ascertained.” 

Being  thus  free  to  give  effect  to  the  expressed  intention  of 
the  testator,  it  appears  plain  to  me  that  his  intention  was  that 
upon  the  failure  of  the  trusts  for  the  wife  and  daughter  the  pro- 
perty should  then  go  to  those  who  at  the  time  of  distribution 
are  his  next  of  kin. 

I do  not  know  that  I can  add  anything  to  the  reasons  given 
in  Jones  v.  Colbeck  and  to  the  judgment  of  the  late  Chancellor 
Boyd.  I do  direct  attention,  however,  to  the  fact  that  in  this 
will  the  testator  has  carefully  refrained  from  directing  the  property 
to  go  as  though  he  had  died  intestate,  and  that  he  evidently  did 
not  contemplate  that  the  property  should  go  to  his  daughter,  for 
he  speaks  of  it  being  divided.  To  decide  otherwise  would,  I think, 

“be  using  cases  as  a justification  for  misconstruing  the  will:”  per 
Lord  Justice  Bowen  in  In  re  Jodrell  (1890),  44  Ch.  D.  590,  at 
p.  615.  For  I cannot  conceive  it  possible  that  this  testator,  when 
he  used  the  words  “I  direct  my  property  to  be  divided  among  my 
nearest  of  kin,”  meant  the  great  bulk  of  his  estate  to  go  to  his 
wife’s  relatives. 

The  question  of  costs  remains.  The  nieces  and  nephews, 
children  of  pre-deceased  sisters,  had  no  possible  claim,  but  they 
were  particularly  invited  to  attend  on  the  motion,  so  I would 
give  them  costs:  $50  to  Mr.  Cartwright,  $50  to  Mr.  Edge,  and  a 
like  sum  to  the  Official  Guardian.  The  costs  of  the  other  parties 
should  be  directed  to  be  taxed  and  paid  out  of  the  estate. 


[APPELLATE  DIVISION.] 
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Intent  to  Prefer — Mortgage,  though  Void  as  against  Creditors  for 
Defective  Registration,  Valid  between  Parties — Moneys  Received 
by  Creditor  more  than  3 Months  before  Assignment — Protected 
Payments — Orders  upon  Debtors  Given  by  Bankrupt — Pleading — 
Preference — Assignments  of  Ohoses  in  Action. 

Under  sec.  31  of  the  Bankruptcy  Act,  as  enacted  in  1920  by  10  & 11 
Geo.  V.  ch.  34,  sec.  8,  a payment  made  by  the  bankrupt  to  a creditor 
within  3 months  before  bankruptcy,  must,  if  it  is  to  be  declared 
void  against  the  trustee,  have  been  made  with  the  dominant  view 
of  (giving  the  creditor  a preference  over  the  others.  If  in  fact  it 
was  made  with  a different  view,  the  transaction  cannot  be  declared 
void.  The  Court  is  bound  to  look  at  the  view  and  not  at  the  result; 
an'd,  while  subsec.  2 of  sec.  31  makes  the  result  primd  facie  evidence 
of  the  view,  and  excludes  pressure  as  a defence,  it  has  not  altered  the 
principles  applicable  to  the  interpretation  of  the  section  and  has 
not  deprived  the  creditor  alleged  to  have  been  preferred  of  any  of 
the  defences,  other  than  that  of  pressure,  which  upon  a proper  con- 
struction of  the  section  were  open- to  him. 

The  intention  to  give  a preference  is  an  intention  in  fact  and  must  be 
an  intention  entertained  by  the  debtor. 

Salter  & Arnold  Ltd.  v.  Dominion  Bank,  [1926]  S.C.R.  621,  followed. 

There  can  be  no  intention  to  prefer  if  the  payment  is  made  in’  the 
ordinary  course  of  business. 

The  debtor  executed  in  favour  of  the  defendant  a mortgage  upon  his 
chattels  to  secure  payment  of  money  which  was  owing  to  the  de- 
fendant, though  not  wholly  for  a contemporaneous  advance.  There 
had  been  a previous  agreement  for  the  reduction  of  the  indebted- 
ness. The  chattel  mortgage  was  made  in  duplicate,  but,  by  mistake, 
it  was  the  duplicate  which  had  no  affidavit  of  bona  fides  upon  it  that 
was  registered.  The  error  was  not  discovered  until  after  the  debtor 
had  made  an  authorised  assignment,  when  the  chattel  mortgage  was 
set  aside  by  an’  order  in  Bankruptcy  and  was  declared  to  be  null  and 
void  against  the  trustees  because  of  the  defect  in  registration.  The 
debtor  made  payments  in  reduction  of  the  mortgage  within  three 
months  before  his  assignment,  and  both  the  debtor  and  the  defend- 
ant believed  during  the  whole  period  in’  which  the  payments  were 
made  that  the  mortgage  was  a valid  and  binding  security  and  charge 
upon  the  chattels:  — 

Held,  that,  whatever  the  effect  of  the  defective  registration  as  against 
creditors  or  the  trustees,  the  mortgage  remained  a valid  security  as 
between  the  debtor  and  the  defendant;  and,  the  payments  not  being 
made  with  the  view  of  giving  the  defendant  a preference,  but  in 
the  honest  belief  that  the  debtor  was  fulfilling  his  obligation  to  the 
defendant,  the  circumstances  rebutted  an’y  presumption  of  intent 
under  sec.  31  (2). 

The  mortgage  itself  was  not  in  this  action  attacked  as  being  preferen- 
tial and  fraudulent  under  the  Ontario  Assignments  and  Preferences 
Act. 

Though  held  void  under  the  Bills  of  Sale  and  Chattel  Mortgage  Act 
because  of  defective  registration,  it  was  not  void  for  all  purposes. 
Its  invalidity  merely  removed  the  charge  upon  the  debtor’s  goods, 
and  the  effect  of  the  instrument  as  a charge  had  n'o  bearing  upon 
the  question  here  arising. 

Moneys  received  by  the  defendant  direct  from  the  debtor  before  the  3 
months’  period  could  n’ot  be  recovered  by  the  plaintiffs,  the  trustees: 
sec.  6 of  the  Assignments  and  Preferences  Act,  R.S.O.  1914,  ch.  134. 
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If  in  fact  the  person  paid  is  a creditor,  it  is  immaterial,  under  that 
Act,  whether  the  payment  is  intended  to  prefer  the  creditor  or  not: 
it  is  protected,  and  bona  fides  is  not  a condition. 

It  was  contended  that  this  protection  did  not  extend  to  moneys  re- 
ceived by  the  defendant  from  debtors  of  the  debtor  under  orders 
given  by  the  latter  nor  to  moneys  representing  goods  transferred 
by  the  debtor  to  the  defendant:  — 

Held,  that,  these  transactions  not  being  attacked  in  the  pleadings  on' 
the  ground  that  the  orders  and  the  transfer  were  preferential,  but 
attacked  merely  as  payments  made  by  the  debtor,  the  plaintiffs  were 
not  entitled  to  any  relief  in'  respect  of  them. 

Had  the  orders  given  by  the  debtor  been  attacked  as  preferential, 
quwre  whether  they  were  in  the  nature  of  cheques  issued  by  the 
debtor  himself,  and  therefore  protected  within  the  decision  in  Gor- 
don MacTcay  & Co.  v.  Union  Bank  of  Canada  (1899),  26  A.R.  155, 
or,  being  assignments  of  choses  in  action,  were  really  transfers  of 
securities  like  the  endorsement  by  the  debtor  to  the  creditor  of  the 
cheque  of  a third  person,  which  was  held  in  Davidlson  v.  Fraser 
(1896),  23  A.R.  439,  not  to  be  a payment  of  mon’ey  to  a creditor. 

Action  by  the  authorised  trustees  in  bankruptcy  of  the  estate 
of  John  Lemmon  for  the  recovery  of  certain  moneys  paid  by 
Lemmon  to  the  defendant,  a creditor  of  Lemmon. 

The  action  was  tried  before  Rose,  J.,  without  a jury,  at 
Kingston. 

W.  H.  Herrington , for  the  plaintiffs. 

A.  B.  Cunningham , K.C.,  for  the  defendant. 

December  20,  1927.  Rose,  J. : — The  plaintiffs,  as  the  author- 
ised trustees  of  the  estate  of  John  Lemmon,  sue  for  the  recovery 
of  certain  moneys  paid  by  Lemmon  to  the  defendant,  a creditor 
of  Lemmon;  the  allegation  being  that  such  of  the  payments  as 
were  made  within  the  3 months  preceding  the  making  of  the 
authorised  assignment  were  made  with  a view  of  giving  the  defen- 
dant a preference  over  the  other  creditors  of  Lemmon  and  are 
fraudulent  and  void  as  against  the  trustees  by  virtue  of  sec.  31 
of  the  Bankruptcy  Act,  and  that  such  of  the  payments  as  were 
made  more  than  3 months  before  the  making  of  the  assignment 
were  made  with  the  intent  mentioned  in  sec.  5 of  the  Assignments 
and  Preferences  Act  (R.S.O.  1914,  ch.  134)  and  so  are  recoverable 
by  the  trustees. 

Lemmon  was  in  the  business  of  road-making  and  hauling 
materials  such  as  sand  and  gravel.  He  had  borrowed  money 
from  the  defendant,  and  in  October,  1925,  had  signed  a paper 
which  was  intended  to  be  a memorandum  of  the  terms  of  a bargain 
by  which  the  defendant  was  to  have  a percentage  on  Lemmon's 
earnings  and  was  after  May,  1926,  to  be  paid  $100  monthly  on 
account  of  the  principal  of  the  loans.  In  November,  1925,  Lem- 
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mon  needed  money  to  pay  instalments  of  the  purchase-price  of 
some  trucks  which  he  had  bought,  and  the  defendant  advanced 
this  money  and  took  a chattel  mortgage  for  $7,200  on  the  whole 
of  Lemmon's  trade  equipment  as  security  for  Lemmon's  indebted- 
i ess  to  him.  In  January,  1926,  an  agreement  was  made  by  which 
the  defendant  was  to  receive  all  moneys  to  which  Lemmon  should 
become  entitled  for  work  done;  Lemmon  was  not  to  purchase 
equipment  or  incur  debts  without  the  defendant's  consent;  the 
money  taken  in  by  the  defendant  was  to  be  applied  (1)  in  paying 
wages  and  the  operating  expenses  of  Lemmon's  business,  (2)  in 
paying  secured  debts,  (3)  in  paying  unsecured  claims  in 
connection  with  Lemmon's  work,  and  (4)  in  paying  unsecured 
creditors;  and  Lemmon  was  to  be  allowed  living  expenses  of  $25 
a week. 

Lemmon  had  done  a good  deal  of  work  for  the  City  of  Kingston 
and  had  been  in  the  habit  of  giving  to  his  creditors  orders  upon 
the  city  for  the  amounts  of  their  claims  against  him,  and  on  some 
occasions  creditors  who  had  not  obtained  orders  had  taken  gar- 
nishee proceedings;  the  result  being  that  always  there  were  on  fyle 
with  the  city  treasurer  orders  for  more  money  than  was  due  from 
the  city  to  Lemmon  and  that  the  creditors  received  payment  only 
after  some  delay.  The  defendant  presented  an  order  for  $300 
on  the  8th  January,  1926,  but,  because  there  were  ahead  of  him 
other  orders  given  by  Lemmon  and  a garnishee  order,  he  was 
not  fully  paid  until  the  10th  February.  He  was  well  aware  of 
the  fact  that  in  and  before  1925  Lemmon  was  {not  able  to  pay 
his  debts  promptly. 

After  the  agreement  of  January,  1926,  had  been  lodged  with 
the  city  treasurer,  the  persons  who  had  had  orders  on  fyle  at  the 
time  of  the  fyling  of  the  agreement,  were  paid  out  of  the  first 
money  accruing  due  from  the  city  to  Lemmon.  The  claims  so 
paid  amounted  to  $1,604.86.  Thereafter  all  money  that  fell  due 
to  Lemmon  up  to  the  1st  June,  1926,  was  paid  to  the  defendant. 
The  defendant  received  in  this  way  some  $3,605,  some  of  which 
he  seems  to  have  used  in  the  manner  stipulated  in  the  agreement 
— at  any  rate  Lemmon's  other  creditors  were  not  notifying  the 
city  of  their  claims. 

The  registration  of  the  chattel  mortgage  of  November,  1925, 
was  defective;  and  the  mortgage  was  declared  by  the  Registrar 
in  Bankruptcy  to  be  void  as  against  the  authorised  trustees,  and 
the  defendant  was  ordered  to  account,  and  seems  to  have  account- 
ed, to  the  trustees  for  goods  of  which  as  mortgagee  he  had  taken 
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possession.  In  this  action,  therefore,  no  question  arises  as  to 
the  mortgage  or  as  to  the  defendant’s  dealing  with  the  mortgaged 
chattels.  And  no  question  is  raised  as  to  the  validity  of  the 
agreement  of  January,  1926,  or  as  to  the  moneys  received  by  the 
defendant  from  the  City  of  Kingston.  The  document  is  referred 
to  in  the  statement  of  claim;  but  there  is  no  averment  that  the 
agreement  was  made  fraudulently,  and  upon  the  evidence  adduced 
it  would  have  been  difficult  to  sustain  any  such  averment. 

The  authorised  assignment  was  made  on  the  15th  October, 
1926.  In  the  11  months  preceding  the  assignment,  Lemmon  him- 
self made  a number  of  payments  to  the  defendant  and  the  defen- 
dant made  some  small  advances  to  Lemmon.  It  is  the  sums 
received  from  Lemmon  during  this  period  that  the  authorised 
trustees  seek  to  recover  in  this  action. 
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I do  not  understand  the  claim  in  so  far  as  it  relates  to  the 
money  paid  more  than  3 months  before  the  making  of  the  author- 
ised assignment.  What  is  alleged  in  the  statement  of  claim  is 
that  these  payments  were  made  by  Lemmon  “with  the  intent  to 
defeat,  hinder,  delay,  or  prejudice  his  creditors” — i.e.,  that  the 
payments  were  made  with  the  intent  mentioned  in  sec.  5 of  the 
Assignments  and  Preferences  Act;  and  counsel  for  the  plaintiffs 
in  his  argument  seemed  to  base  his  claim  upon  that  section.  But 
by  sec.  6 of  the  Act  it  is  declared  that  nothing  in  sec.  5 shall  apply 
to  any  payment  of  money  to  a creditor;  and  I do  not  find  any 
ground  for  the  claim  made  in  respect  of  these  earlier  payments. 

The  payments  made  within  the  3 months  preceding  the  making 
of  the  authorised  assignment  had  the  effect  of  giving  the  defendant 
a preference  over  others  of  Lemmon’s  creditors.  Therefore,  sec. 
31(2)  of  the  Bankruptcy  Act  raises  a primd  facie  presumption 
that  those  payments  were  made  with  a view  of  giving  the  prefer- 
ence prohibited  by  sec.  31(1);  and  the  question  in  the  case  is 
whether  the  statutory  presumption  is  rebutted  by  the  evidence. 

The  defendant’s  only  book  of  account  is  difficult  to  understand 
and  his  evidence  is  far  from  being  precise;  and  it  seems  to  me 
to  be  impossible  upon  the  evidence  before  the  Court  to  find  that 
the  money  received  by  the  defendant  from  Lemmon,  or  any  con- 
siderable portion  of  it,  was  used  by  the  defendant  in  paying  the 
claims  of  other  creditors  in  the  manner  contemplated  by  the  agree- 
ment of  January,  1926,  or  that  there  was  any  intention  on  the 
part  either  of  Lemmon  or  of  the  defendant  that  the  money  should 
be  so  used.  On  the  other  hand,  from  the  circumstances  of  the 
case  and  without  resort  to  the  evidence  of  Corcoran,  who  displayed 
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considerable  hostility  towards  the  defendant,  it  is  plainly  to  be 
inferred  that  the  defendant  knew  that  Lemmon  had  unsatisfied 
creditors  and  was  unable  to  meet,  and  had  ceased  to  meet,  his 
liabilities  generally  as  they  became  due.  It  may  have  been,  prob- 
ably it  was,  thought  that  the  creditors  would  do  better  for  them- 
selves by  letting  Lemmon  alone  than  by  pressing  for  payment  and 
driving  him  into  bankruptcy;  but  it  cannot  have  been  imagined 
that  Lemmon  had  assets  sufficient  for  the  payment  of  his  liabilities, 
and,  as  has  been  intimated,  there  is  nothing  to  justify  a finding 
that  either  Lemmon  or  the  defendant  thought  that  by  making 
these  payments  to  the  defendant  Lemmon  would  enable  himself 
to  continue  his  business;  in  short,  there  is,  in  my  opinion,  no 
possibility  of  making  the  positive  finding  that  is  requisite  to 
displace  the  presumption  declared  by  the  statute. 

In  the  statement  of  claim  as  amended  pursuant  to  leave  given 
at  the  trial  the  total  of  the  sums  paid  by  Lemmon  to  the  defendant 
during  the  11  months  preceding  the  making  of  the  authorised 
assignment  is  alleged  to  be  $5,444.31;  but  at  the  trial  my  under- 
standing of  the  evidence  and  admissions  was  that  the  amount  was 
$3,511.87,  of  which  only  $1,782.53  had  been  paid  during  the  last 
3 months.  However,  on  an  examination  of  the  documents  it 
appears  that  some  of  the  money  which  at  the  trial  seemed  to  me 
to  be  treated  as  having  been  paid  by  Lemmon  was  really  paid  by 
the  city.  This,  in  the  view  that  I take,  is  immaterial  in  so  far 
as  concerns  the  payments  made  more  than  3 months  before  the 
making  of  the  authorised  assignments;  but  it  seems  that  in  the 
later  payments  ($1,782.53)  there  are  included  two  payments  by 
the  city,  the  one  of  $115.85  and  the  other  of  $84.70,  and  it  appears 
lo  me  that  the  $1,782.53  ought  to  be  reduced  accordingly  by 
$200.55,  and  that  the  judgment  ought  to  be  for  $1,581.98.  The 
record  will  be  endorsed  accordingly,  but  if  there  is  error  in  any 
of  my  calculations  (as  there  may  well  be)  the  case  may  be  men- 
tioned to  me  before  the  judgment  is  signed. 

The  defendant  must  pay  the  plaintiffs*  costs. 

The  defendant  appealed  and  the  plaintiffs  cross-appealed  from 
the  judgment  of  Rose,  J. 

February  7.  The  appeal  and  cross-appeal  were  heard  by 
Latchford,  C.J.,  Middleton,  Masten,  and  Orde,  JJ.A. 

A.  B.  Cunningham , K.C.,  for  the  defendant. 

W.  H.  Herrington,  for  the  plaintiffs. 

The  arguments  are  sufficiently  stated  in  the  judgments. 
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April  5.  The  judgment  of  the  Court  was  read  by  Orde,  J.A. : — 
The  action  is  brought  by  the  plaintiffs,  as  the  authorised  assignees 
of  John  Lemmon  under  the  Bankruptcy  Act,  to  recover  certain 
moneys  paid  to  the  defendant  by  or  on  behalf  of  the  bankrupt 
during  a period  of  11  months  preceding  the  assignment. 

The  payments  in  question  fall  into  two  distinct  categories, 
namely,  those  made  within  3 months  prior  to  the  assignment  and 
those  made  at  earlier  dates. 

Those  made  within  the  3 months  are  attacked  upon  the  ground 
that  they  were  made  with  a view  of  giving  the  defendant  a pre- 
ference over  Lemmon’s  other  creditors  and  are  therefore  fraudulent 
and  void  under  sec.  31  of  the  Bankruptcy  Act  of  1919,  as  amended 
in  1920  (now  sec.  64  of  R.S.C.  1927,  ch.  11). 

The  earlier  payments  are  attacked  upon  the  ground  that  they 
were  made  with  the  intent  to  defeat,  hinder  and  delay,  or  prejudice 
Lemmon’s  creditors,  and  are  therefore  null  and  void  under  sec.  5 
of  the  Ontario  Assignments  and  Preferences  Act,  R.S.O.  1914, 
ch.  134  (now  sec.  4 of  R.S.O.  1927,  ch.  162). 

As  to  the  payments  made  within  the  3 months,  the  learned 
trial  Judge  found  that  Lemmon  was  insolvent  to  the  knowledge 
of  the  defendant,  and  that  the  latter  had  failed  to  rebut  the 
priyna  facie  presumption  created  by  subsec.  2 of  sec.  31  of  the, 
Bankruptcy  Act,  and  he  therefore  held  that  the  assignee  was 
entitled  to  recover  the  moneys  so  paid. 

The  earlier  payments,  being  made  to  a creditor,  were  held  to 
he  protected  by  sec.  6 of  the  Assignments  and  Preferences  Act  of 
.1914,  and  the  action  as  to  them  was  dismissed. 

From  this  judgment  the  defendant  appeals  and  the  plaintiffs 
cross-appeal. 

The  only  substantial  ground  upon  which  the  defendant’s  appeal 
rests  is  that  the  impugned  payments,  having  been  made  in  reduc- 
tion of  the  chattel  mortgage  given  in  November,  1925  (about  11 
months  before  the  authorised  assignment),  cannot  be  held  to 
have  been  made  with  a view  of  giving  the  defendant  a preference 
over  other  creditors,  under  a proper  construction  of  sec.  31  of 
the  Bankruptcy  Act. 

Whether  or  not  this  ground  was  raised  at  the  trial  does  not 
appear.  It  is  not  dealt  with  by  the  learned  trial  Judge,  and  it 
is  to  be  gathered  from  his  judgment  that  he  assumed  that,  as  the 
chattel  mortgage  had  been  judicially  declared  to  be  void  as  against 
the  trustees  in  bankruptcy  because  of  its  defective  registration,  it 
was  not  a factor  to  be  considered  in  determining  whether  payments 
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made  on  account  of  it  were  to  be  deemed  preferential  or  not. 
Having  found  that  the  defendant  knew  of  Lemmon’s  insolvent 
condition,  the  learned  trial  Judge  confined  his  consideration  of 
the  possible  grounds  upon  which  the  defendant  might  succeed 
in  rebutting  the  presumption  against  him,  to  the  question  whether 
or  not  Lemmon  and  the  defendant  thought  that  by  making  the 
payments  Lemmon  would  be  able  to  continue  his  business. 

The  law  is  clear  that  under  sec.  31  the  payment  must  be  proved 
to  have  been  made  with  the  dominant  view  of  giving  the  creditor 
a preference  over  the  others.  If  in  fact  it  was  made  with  a differ- 
ent view,  the  transaction  cannot  be  declared  void  under  this  section. 
See  Baldwin  on  Bankruptcy,  11th  ed.,  pp.  129  et  seq .;  Williams 
on  Bankruptcy,  12th  ed.,  pp.  296  et  seq.  The  Court  is  bound 
to  look  at  the  view  and  not  at  the  result;  and,  while  our  Act 
differs  from  sec.  44  of  the  English  Bankruptcy  Act  of  1914,  by 
making  the  result  primd  facie  evidence  of  the  view,  and  by  ex- 
cluding pressure  as  a defence,  it  has  not  altered  the  principles 
applicable  to  the  interpretation  of  the  section  or  deprived  the 
creditor  alleged  to  have  been  preferred  of  any  of  the  defences, 
other  than  that  of  pressure,  which  upon  a proper  construction  of 
the  section  were  open  to  him. 

“It  is  settled  law  that  the  intention  to  give  a preference  envis- 
aged by  sec.  31  is  an  intention  in  fact,  and  whatever  else  may  be 
said  about  it,  it  must  be  an  intention  entertained  by  the  debtor:” 
Duff,  J.,  delivering  the  judgment  of  the  Court  in  Salter  & Arnold 
Ltd.  v.  Dominion  Bank,  [1926]  S.C.R.  621,  at  p.  625.  See  also 
to  the  same  effect,  Mulock,  C.J.,  in  Burns  v.  Royal  Bank  of  Canada 
(1922),  51  O.L.R.  564,  at  p.  572;  Ex  p.  Taylor  (1886),  18  Q.B.D. 
295. 

There  can  be  no  intention  to  prefer  if  the  payment  is  made  in 
the  ordinary  course  of  business,  such  as  to  meet  trade  bills  as 
they  mature,  or  in  discharge  of  a previous  obligation,  or  of  a 
promise  to  pay  on  a particular  day,  or  to  make  good  a breach  of 
trust:  Tomkins  v.  Saffery  (1877),  3 App.  Cas.  213,  at  p.  235; 
Hermoux  v.  Harbor d (1898),  14  Times  L.R.  243;  Ex  p.  Black- 
burn (1871),  L.R.  12  Eq.  358;  Ex  p.  Hodgkin  (1875),  L.R.  20 
Eq.  746;  Re  Carson  (1924),  55  O.L.R.  649. 

Now  what  are  the  circumstances  surrounding  the  impeached 
payments?  On  the  16th  November,  1925,  Lemmon  gave  the  de- 
fendant a mortgage  upon  his  plant  and  other  chattels  to  secure 
the  payment  of  $7,200  which  was  undoubtedly  owing  to  the  defen- 
dant, though  not  wholly  for  a contemporaneous  advance.  There 
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had  been  an  agreement  between  Lemmon  and  the  defendant  a 
few  days  earlier,  providing,  amongst  other  things,  for  the  reduction 
of  the  indebtedness  at  the  rate  of  $400  monthly. 

The  chattel  mortgage  was  made  in  duplicate,  but  the  affidavit 
of  bona  fides  was  made  only  upon  one  of  the  duplicates,  and  by 
some  oversight  the  wrong  duplicate — that  is,  the  one  without  any 
affidavit  of  bona  fides — was  registered.  The  error  was  not  discov- 
ered until  after  the  authorised  assignment,  when  the  chattel 
mortgage  was  set  aside  by  an  order  of  the  Registrar  in  Bankruptcy 
and  was  declared  to  be  null  and  void  as  against  the  authorised 
trustee,  because  of  the  defect  in  registration  under  the  provisions 
of  the  Bills  of  Sale  and  Chattel  Mortgage  Act. 

There  can  be  no  doubt,  however,  that  both  Lemmon  and  the 
defendant  believed  during  the  whole  period  covered  by  the  pay- 
ments in  question  that  the  chattel  mortgage  was  a valid  and  bind- 
ing security  and  constituted  an  effective  mortgage  and  charge  upon 
Lemmon’s  plant  and  other  chattels  covered  thereby.  And  there 
can  be  no  doubt  that,  whatever  the  effect  of  the  defective  registra- 
tion in  destroying  the  defendant’s  lien  or  charge  upon  the  goods 
as  against  subsequent  purchasers  or  mortgagees  for  value  without 
notice,  or  as  against  the  creditors  or  the  trustees  in  bankruptcy, 
the  mortgage  still  remained  in  fact  and  in  law  a valid  security 
as  between  Lemmon  and  the  defendant. 

In  these  circumstances,  I think  it  is  clear  that  the  payments 
made  by  Lemmon  to  the  defendant  in  reduction  of  the  amount 
secured  by  the  chattel  mortgage  were  not  made  with  a view  to 
giving  the  defendant  any  preference  at  all,  but  in  the  honest 
belief  that  he  was  merely  fulfilling  his  obligation  to  the  defendant 
and  thereby  preventing  the  seizure  and  sale  of  his  operating  plant 
and  other  chattels.  The  circumstances  bring  the  case  squarely 
within  the  decisions  I have  already  mentioned  and  are  sufficient 
to  rebut  any  presumption  of  intent  under  subsec.  2. 

It  is  argued  that  the  chattel  mortgage  was  itself  open  to  attack 
as  being  preferential  and  fraudulent  under  the  Ontario  Assign- 
ments and  Preferences  Act.  Whether  that  may  be  the  case  or  not, 
it  has  not  been  attacked  upon  any  such  ground,  and  we  cannot,  in 
the  present  proceedings,  hold  it  to  have  been  fraudulent. 

It  is  also  argued  that,  having  been  held  to  be  void  under  the 
Bills  of  Sale  and  Chattel  Mortgage  Act  by  reason  of  the  defective 
registration,  it  must  be  held  to  be  void  for  all  purposes,  and  that 
to  give  it  any  effect  whatever  to  support  what  would  otherwise 
be  a preferential  payment  is,  in  effect,  to  defeat  the  provisions  of 
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that  Act.  But  the  invalidity  of  the  chattel  mortgage  merely 
removes  the  charge  upon  the  debtor’s  goods.  And,  besides,  we 
are  not  dealing  here  with  the  effect  of  the  instrument  as  a charge 
or  security  at  all,  but  solely  with  the  bearing  which  its  existence 
and  the  honest  belief  on  the  part  of  both  debtor  and  creditor  that 
it  was  a valid  security  had  upon  the  mind  and  intent  of  the  debtor 
when  making  the  payments  in  question. 

For  these  reasons,  I am  of  the  opinion  that  the  defendant’s 
appeal  should  be  allowed. 

Then  as  to  the  plaintiffs’  cross-appeal. 

Counsel  for  the  plaintiffs  admitted  upon  the  argument  that  as 
to  moneys  received  by  the  defendant  direct  from  Lemmon  prior 
to  the  3 months’  period  he  could  not  succeed.  As  to  this  there 
can  be  no  question.  Section  6 of  the  Assignments  and  Preferences 
Act  of  1914  is  explicit.  “Nothing  in  the  next  preceding  section 
shall  apply  ....  to  any  payment  of  money  to  a creditor.”  And 
it  is  noteworthy  that,  while  as  to  most  of  the  other  exceptions 
provided  for  by  this  section  there  must  be  bona  fides,  no  such 
condition  is  applied  to  payments  made  to  creditors.  If  in  fact 
the  person  paid  is  a creditor,  it  is  immaterial,  under  the  Ontario 
Act,  whether  the  payment  is  intended  to  prefer  the  creditor  so 
paid  and  to  defeat  other  creditors,  or  not;  the  payment  is  protected. 

But  the  plaintiffs  say  that  this  protection  does  not  extend  to 
moneys  received  by  the  defendant  from  the  Corporation  of  the 
City  of  Kingston  and  other  debtors  of  Lemmon,  under  orders  given 
by  Lemmon,  or  to  an  item  of  $75  which  counsel  for  the  plaintiffs 
says  represents  certain  goods  transferred  by  Lemmon  to  the  defen- 
dant. 

The  answer  to  these  contentions  is  that  no  such  case  was  set 
up  by  the  pleadings.  As  to  the  alleged  transfer  of  goods,  there 
is  no  allegation  by  the  plaintiffs  attacking  any  such  transfer  as 
fraudulent,  and  the  only  evidence  to  which  we  are  referred  in 
support  of  the  allegation  is  an  item  in  the  defendant’s  accounts, 
“Dec.  8.  Bought  one  horse  from  Mr.  Lemmon,  $75.”  There  is 
no  explanation  of  this,  and,  as  the  defendant  was  continually 
advancing  money  to  Lemmon,  there  may  be  some  simple  explana- 
tion of  the  item,  or  it  may  appear  that  the  horse  was  in  fact  paid 
for  out  of  moneys  subsequently  advanced  to  Lemmon.  At  all 
events,  the  validity  of  this  transaction  was  not  attacked  except 
upon  the  assumption  that  the  item  was  in  effect  a payment  of 
money,  and  no  other  allegation  is  in  issue. 
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The  same  answer  applies  to  the  moneys  received  by  the  defen- 
dant from  the  city  corporation  and  other  debtors  of  Lemmon. 
The  pleadings  attack  these  as  payments  made  by  Lemmon.  Had 
the  orders  given  by  Lemmon  to  the  city  treasurer  and  to  other 
debtors  in  favour  of  the  defendant  been  attacked  as  preferential, 
a nice  question  might  possibly  have  arisen,  as  to  whether  an  order 
for  the  payment  of  money  is  in  the  nature  of  a cheque  issued  by 
the  debtor  himself,  and  therefore  protected  within  the  decision 
]n  Gordon  Mackay  & Co.  v.  Union  Bank  of  Canada  (1899),  26 
A.R.  155,  or,  being  an  assignment  of  a chose  in  action,  is  realty 
a transfer  of  a security  like  the  endorsement  by  the  debtor  to  the 
creditor  of.  the  cheque  of  a third  person,  which  was  held  in  David- 
son v.  Fraser  (1896),  23  A.R.  439,  not  to  be  a payment  of  money 
to  a creditor.  The  transactions  are  not  attacked  upon  that  ground 
at  all,  but  merely  as  payments  made  by  Lemmon  to  the  defendant. 
What  answer  the  defendant  might  have  made  to  an  allegation 
that  the  orders  were  themselves  preferential  and  what  evidence  he 
might  have  adduced,  we  cannot  say.  In  these  circumstances,  the 
plaintiffs  cannot  hope  for  relief  upon  an  issue  not  raised. 

The  defendant’s  appeal  should  therefore  be  allowed  with  costs 
and  the  action  wholly  dismissed  with  costs,  and  the  plaintiffs’ 
cross-appeal  will  also  stand  dismissed  with  costs. 

Appeal  allowed  and  cross-appeal  dismissed. 


[APPELLATE  DIVISION.] 

Goldman  v.  Harrison. 

Preference — Insolvent  Debtor — Chattel  Mortgage  Made  to  Creditor — 
Pressure — Evidence — Intent. 

Security  given  by  an  insolvent  debtor  to  a creditor  with  intent  to  give 
him  a preference  over  other  creditors  is  void;  but  the  existence  of 
the  intent  may  be  negatived  by  shewing  that  the  debtor  yielded  to 
the  importunity  of  the  preferred  creditor,  and  may  also  be  negatived 
by  proof  of  the  existence  of  some  other  motive  which  may  not  have 
had  its  origin  in  the  creditor,  e.g.,  when  property  is  conveyed  as 
the  result  of  fear  of  a criminal  prosecution’,  or  where  the  transac- 
tion has  its  origin  in  the  recognition  of  a moral  obligation  to  re- 
store property  improperly  converted.  When  the  idea  of  giving  the 
security  originates  with  the  debtor,  pressure  plays  no  part  in  the 
transaction. 

Review  of  the  authorities. 

Davidson  v.  Ross  (1876),  24  Gr.  22,  specially  referred  to. 

Held  (Riddell,  J.A.,  dissenting),  that,  upon  the  facts  of  this  case,  the 
sole  dominating  motive  of  the  insolvent  debtor  in  executing  the 
chattel  morgtage  attacked  in  this  action  was  to  give  a preference 
to  a creditor  whom  she  regarded  as  a friend  over  one  whom  she 
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regarded  as  an  enemy — the  act  did  not  have  its  origin  in  any  re- 
quest or  demand  by  the  mortgagee,  but  was  the  spontaneous  and 
voluntary  act  of  the  mortgagor. 

Per  Riddell,  J.A. : — The  evidence  shewed  such  pressure  as  would 
validate  the  mortgage:  Stephens  v.  McArthur  (1891),  19  Can.  S.C.R. 
446,  453,  454. 


An  appeal  by  the  plaintiff  from  the  judgment  of  the  County 
Court  of  the  County  of  York  (O’Connell,  Jun.Co.C.J.),  dis- 
missing an  action  to  set  aside  as  preferential  a chattel  mortgage 
made  by  the  defendants  Harrison  (husband  and  wife)  to  the  de- 
fendant Salkovich,  a creditor. 

February  23.  The  appeal  was  heard  by  Latchford,  C.J., 
Riddell,  Middleton,  and  Masten,  JJ.A. 

I.  Levinter,  for  the  appellant,  argued  that  the  doctrine  of 
pressure  did  not  apply.  The  chattel  mortgage  was  not  given 
because  of  pressure  exerted  by  the  creditor.  Salkovich  was  not 
the  creditor  of  Freda  Harrison,  and  pressure  could  only  be  exerted 
by  a creditor:  Ex  p.  Griffith , In  re  Wilcoxon  (1883),  23  Ch.  D.  69. 
The  mortgage  was  given  to  Salkovich  voluntarily  by  Freda  Harri- 
son: Munro  v.  Standard  Bank  of  Canada  (1913),  30  O.L.R.  12. 

D.  B.  Goodman , for  the  defendants  Freda  Harrison  and  Sal- 
kovich, respondents,  contended  that  pressure  was  exerted  by  the 
creditor  Salkovich  in  threatening  to  stop  the  supply  of  meat  to 
Freda  Harrison,  which  refusal  would  compel  her  to  close  her 
shop.  The  relationship  of  debtor  and  creditor  did  exist  between 
her  and  Salkovich.  Pressure  depended  on  intention,  and  the 
evidence  shewed  that  she  had  no  intention  to  prefer  Salkovich: 
Molsons  Bank  v.  Halter  (1890),  18  Can.  S.C.R.  88;  In  re  John- 
son.,  Golden  v.  Gillam  (1881),  20  Ch.  D.  389. 

The  defendant  Dever,  respondent,  was  not  represented. 

Levinter , in  reply,  referred  to  Cassels  on  the  Assignments  Act, 
4th  ed.,  p.  13. 

April  5.  Latchford,  C.J. : — In  the  welter  of  contradiction 
in  the  evidence  given  at  the  trial  of  this  action,  certain  facts 
seem  ascertainable. 

It  appears  that  the  debt  to  Salkovich  was  not  the  debt  of 
Freda  Harrison  but  that  of  her  husband  Abraham.  The  learned 
trial  Judge  finds  that  the  business  carried  on  as  the  Harrison 
Meat  Market  was  the  business  of  the  husband.  The  bank-account, 
however,  Mrs.  Harrison  swears  (evidence  p.  54),  was  in  her  name 
up  to  the  date,  the  2nd  June,  1926,  when  a judgment  for  $398.91 
was  obtained  against  her  at  the  suit  of  Mr.  S.  J.  Birnhaum,  who 
subsequently  assigned  it  to  the  plaintiff,  Goldman.  On  the  date 
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of  the  judgment,  as  found  in  the  trial  court,  against  Salkovich’s 
evidence  to  the  contrary,  Salkovich  knew  of  the  judgment  recov- 
ered by  Birnbaum. 

Mrs.  Harrison  says  that  the  bank-account  was  kept  in  her 
name  up  to  that  time,  not  because  it  was  her  account,  but  because 
her  husband  could  not  write  English.  His  incapacity  in  that 
respect  disappeared  as  soon  as  his  wife  forbade  the  bank  to  honour 
the  cheque  held  by  Birnbaum,  and  the  account  with  the  bank 
was  thereafter  in  the  name  of  the  husband.  The  change  synchron- 
ised with  either  the  presentation  of  the  cheque  or  the  obtaining 
of  the  judgment.  Beyond  question  it  was  made  to  prevent  attach- 
ment by  Birnbaum  of  any  moneys  that  might  be  standing  to  Mrs. 
Harrison’s  credit  in  the  bank. 

Although  the  action  was  on  a cheque  (exhibit  6)  which  that 
lady  had  issued,  she  disputed  the  claim,  which  she  regarded  as 
unjust,  and,  when  her  defence  failed,  determined  that,  if  possible, 
she  would  evade  payment.  She  had  now  no  money,  she  said,  and 
no  assets  except  the  so-called  “fixtures”  in  her  husband’s  shop. 
It  was,  in  my  opinion,  with  the  intent  of  preventing  her  judgment 
creditor  from  levying  on  the  “fixtures”  that  the  chattel  mortgage 
on  them,  dated,  or,  not  improbably,  ante-dated,  the  28th  May,  and 
executed  on  the  5th  June,  three  days  after  the  entry  of  judgment, 
was  given  to  Salkovich. 

As  Salkovich  was  not  a creditor  of  Mrs.  Harrison,  he  was  not 
in  a position  to  exert  pressure  upon  her  to  compel  her  to  give 
security  for  a debt  which  she  did  not  owe.  Salkovich  himself  said 
on  his  examination  for  discovery  (Q.  84,  read  at  the  trial)  that 
his  account  was  not  against  Freda  Harrison. 

According  to  the  finding  in  the  court  below,  the  chattel  mort- 
gage was  executed  owing  to  the  pressure  which  Salkovich  brought 
to  bear  upon  Mrs.  Harrison.  It  is  conceded  that  only  upon  that 
ground  can  the  judgment  be  supported. 

With  great  respect,  I am  of  the  opinion  that  the  doctrine  of 
pressure  has  no  application  in  the  circumstances,  even  if  pressure 
is  interpreted  according  to  the  dictum  of  Strong,  J.,  in  Stephens 
y.  McArthur  (1891),  19  Can.  S.C.R.  446,  at  p.  454.  As  defined 
in  many  cases,  there  undoubtedly  was  pressure  in  that  case — 
pressure  exerted  by  a creditor  on  a debtor. 

In  the  present  case  the  relation  of  debtor  and  creditor  did  not 
exist  between  Mrs.  Harrison  and  Salkovich.  The  joining  of  the 
husband  in  the  document  as  a mortgagor  was  not  only  unnecessary 
but  improper.  He  did  not  own  the  chattels.  They  were  his  wife’s 
absolute  property.  His  participation  may  therefore  he  disregarded 
19 — 62 — o.l.r.0, 
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and  the  matter  considered  as  if  the  wife  only  was  the  mortgagor. 

The  doctrine  of  pressure  can  be  invoked  only  in  cases  where 
the  relation  between  the  parties  is  that  of  debtor  and  creditor  or 
quasi-creditor. 

Molsons  Bank  v.  Halter,  18  Can.  S.C.R.  88,  is  no  exception 
to  this  rule.  There,  as  Strong,  J.,  points  out  (p.  94),  the  persons 
for  whose  benefit  the  security  was  given  were  not  creditors  within 
the  meaning  of  the  statute  under  consideration  (R.S.O.  1887, 
ch.  124,  sec.  2),  but  as  executors  and  trustees  they  had  “rights 
higher  than  those  of  creditors.”  Patterson,  J.,  although  dissent- 
ing on  other  points  from  the  majority  of  the  Court,  says  (p.  Ill), 
“I  am  not  prepared  to  concede  that  the  executors  were  not  credi- 
tors of  Wismer,”  the  person  whose  conveyance  was  attacked  as  a 
fraudulent  preference. 

According  to  Mrs.  Harrison’s  evidence,  she  volunteered  to  give 
the  chattel  mortgage.  She  says  (p.  57)  that  when  Salkovich 
brought  the  first  cheque  back  and  said  he  had  to  have  the  money 
for  it,  she  told  him  “We  have  not  got  it,”  and  that  he  said,  “Well, 
I cannot  give  you  any  more  meat.”  “I  then  told  him,  ‘I  cannot 
give  you  any  more  money,  I have  not  got  it.  But/  I said,  ‘if  you 
want  security  I will  give  you  security  for  the  money.’  ” Q.  What 
did  Mr.  Salkovich  say  then?  A.  He  was  satisfied.” 

On  Mrs.  Harrison’s  part  the  conveyance  was  voluntary.  It 
was  made,  as  I have  said,  for  the  purpose  of  preventing  a realisa- 
tion of  the  judgment  which  Salkovich  knew  had  been  recovered 
against  her  by  Birnbaum,  and  was  null  and  void  as  against  the 
judgment  creditor  and  his  assign,  the  plaintiff,  Goldman : Fraudu- 
lent Conveyances  Act,  R.S.O.  1914,  ch.  105,  sec.  3. 

In  the  hands  of  Dever,  to  whom  the  chattel  mortgage  was 
assigned  by  Salkovich  as  security,  the  instrument  is  as  void  against 
the  plaintiff  as  if  it  remained  in  the  hands  of  Salkovich. 

In  connection  with  the  assignment  of  the  chattel  mortgage  it 
should  not  be  overlooked  that  in  an  affidavit  purporting  to  have 
been  sworn  before  his  partner  by  one  of  the  solicitors  for  Salkovich 
and  Freda  Harrison,  it  is  averred  that  the  assignment  was  exe- 
cuted on  the  4th  day  of  June,  1926.  The  assignment  itself,  so 
sworn  to  have  been  made  on  the  4th,  refers  to  the  registration  of 
the  chattel  mortgage  on  the  5th  June,  and  even  gives  the  serial 
filing  number  of  the  registration  made  on  that  day,  No.  1384. 
Obviously  the  assignment  was  made  on  the  5th  or  later,  and  not, 
as  sworn,  on  the  4th  June. 

The  appeal,  in  my  opinion,  should  be  allowed  with  costs  and 
judgment  as  claimed  entered  in  favour  of  the  plaintiff  with  costs, 
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the  plaintiff  to  have  the  right  to  add  to  the  costs  payable  by  the 
defendants  the  Harrisons  and  Salkovich,  whatever  costs  are  paid 
by  him  to  Dever  under  the  judgment  in  the  court  below. 

Middleton,  J.A. : — The  sole  question  to  be  determined  upon 
this  appeal  is,  whether  the  chattel  mortgage  which  is  attacked  in 
the  action  can  be  supported  upon  the  ground  that  it  was  not  the 
voluntary  act  of  the  mortgagor,  but  the  result  of  pressure  exercised 
upon  the  mortgagor  by  the  mortgagee.  The  mortgagor  was  utter- 
ly insolvent,  and  her  insolvency  was  known  to  the  mortgagee.  A 
judgment  had  been  pronounced  against  her,  and  other  proceedings 
were  pending.  The  mortgage  was  executed  in  the  anticipation  of 
an  execution  being  issued.  It  was  not  executed  until  the  5th 
June,  1926,  although  it  was  dated  the  28th  May,  1926,  so  that 
it  apparently  ante-dated  the  judgment  that  had  been  given  on  the 
2nd  June.  It  covered  the  fixtures  of  a butcher-shop,  the  only 
property  owned  by  either  the  husband  or  wife;  they  had  no  stock- 
in-trade  and  no  money  in  the  bank-account.  There  is  much  con- 
fusion in  the  evidence  as  to  the  part  played  by  the  husband  and 
wife  respectively.  I treat  them  for  the  purpose  of  this  case  as 
one.  They  both  appear  as  mortgagors,  although  the  wife  is  the 
judgment  debtor  and  had  given  cheques  for  part  at  any  rate  of 
the  debt  covered  by  the  mortgage. 

There  is  no  pretence  in  either  the  pleadings  or  the  evidence 
that  the  mortgage  was  given  with  a view  to  the  supply  of  future 
goods.  No  goods  were  delivered,  and  it  is  clear  that  the  career  of 
‘'Harrison’s  Meat  Market”  as  a going  concern  was  over. 

The  learned  County  Court  Judge  has  found  that  the  mortgage 
was  given  “as  a result  of  the  pressure  which  he  (the  mortgagee) 
brought  to  bear  upon  Mrs.  Harrison.”  The  evidence  covers  75 
pages,  but  all  that  is  material  is  in  a few  lines.  The  mortgagee 
says : “I  told  them  I was  not  going  to  sell  any  more  meat  because 
the  Swift  Company  was  pressing  me,  and  I told  them  I would  not 
send  any  more  meat  unless  I was  paid,  and  they  told  me  they 
would  give  me  a chattel  mortgage  on  the  fixtures.” 

“Q.  You  told  them  you  would  not  give  them  any  more  meat 
unless  they  paid  you  for  the  two  cheques  ? A.  Yes. 

“Q.  They  said  they  would  give  you  a chattel  mortgage?  A. 
Yes.” 

The  mortgagor  says: — 

“Q.  What  did  he  say?  A.  He  said  he  has  to  have  the  money, 
and  I said,  ‘I  have  not  got  it,’  and  he  said,  ‘Well,  I can’t  give  you 
any  more  meat.’ 

“Q.  What  did  you  say  then?  A.  I told  him,  ‘I  can’t  give  you 
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any  more  money,  I have  not  got  it,  but/  I said,  ‘if  you  want  se- 
curity I will  give  you  security  for  the  money.’ 

“Q.  On  what?  A.  On  my  fixtures.” 

On  this  evidence  I do  not  think  the  finding  of  the  learned 
Judge  can  be  sustained.  The  chattel  mortgage  was  not  the  result 
of  pressure  exercised  by  the  creditor,  but  was,  in  my  opinion,  the 
purely  voluntary  act  of  the  debtor. 

As  I understand  the  law,  security  given  by  an  insolvent  debtor 
to  a creditor  with  the  intent  to  give  him  a preference  over  other 
creditors  is  void.  From  the  earliest  times,  however,  it  has  been 
held  that  the  existence  of  the  intention  fatal  to  the  transaction 
may  be  negatived  by  shewing  that  the  debtor  yielded  to  the  im- 
portunity of  the  preferred  creditor,  and  more  recently  it  has  been 
held  that  the  same  result  flows  from  proof  of  the  existence  of  some 
other  motive  which  may  not  have  its  origin  in  the  creditor,  for 
example,  when  property  is  conveyed  as  the  result  of  the  fear  of  a 
criminal  prosecution,  or  where  the  transaction  has  its  origin  in 
the  recognition  of  a moral  obligation  to  make  good  property  im- 
properly converted.  These  motives  may  so  actuate  and  control 
the  debtor  that  the  desire  tci  prefer  ceases  to  exist  or  ceases  to  be 
any  real  factor  in  the  transaction. 

At  one  time  the  pressure  exerted  by  the  creditor  was  required 
to  be  something  almost  amounting  to  a threat,  something  which 
so  dominated  the  will  of  the  debtor  as  to  destroy  any  real  volition 
on  his  part>  but  this  rule  was  soon  relaxed,  and  any  action  on  the 
part  of  the  creditor  which  could  be  regarded  as  the  effective  cause 
of  the  preference,  no  matter  how  mild  and  gentle  it  might  be,  can 
be  regarded  as  sufficient  to  negative  the  vice  prohibited;  but  in 
every  case  that  I have  been  able  to  find  it  has  been  regarded  as 
essential  that  there  should  be  some  real  pressure  emanating  from 
the  creditor,  and  nothing  justifies  the  view  that  when  the  idea  of 
the  giving  of  the  security  originates  with  the  debtor  pressure  plays 
any  part  in  the  transaction. 

The  statement  of  Mr.  Justice  Moss,  as  he  then  was,  in  the  case 
of  Davidson  v.  Ross  (1876),  24  Gr.  22,  at  p.  85,  puts  the  matter 
very  clearly: — 

“But  it  will  be  found,  on  an  examination  of  the  cases,  that  the 
reason  uniformly  given  for  allowing  pressure  to  remove  the  tran- 
saction from  the  category  of  fraudulent  preferences  is  that  it  re- 
buts the  presumption  of  fraudulent  intent.  The  act  was  not 
deemed  fraudulent,  unless  it  was  voluntary  and  spontaneous  on 
the  part  of  the  debtor.  Any  influence  which  interfered  with  or 
controlled  the  will  of  the  debtor  destroyed  spontaneity  and  repelled 
the  inference  that  the  debtor’s  intentions  were  fraudulent : — 
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On  p.  83  the  degree  of  pressure  is  thus  defined : — 

“By  a long  series  of  decisions  it  has  been  settled  that  no  par- 
ticular degree  of  pressure  is  required.  A mere  request,  if  proved 
to  have  operated  on  the  debtor’s  will,  is  held  sufficient.  In  Ex  p. 
Tempest  (1870),  L.R.  6 Ch.  70,  Lord  Justice  James  thus  ex- 
presses himself,  ‘The  principle  is,  that  in  order  to  constitute  a 
fraudulent  preference  the  act  must  be  the  spontaneous  act  of  the 
debtor,  not  bond  fide  originating  in  a demand  or  some  other  step 
of  the  creditor.  ...  A creditor  cannot  be  deprived  of  what  he 
has  got,  if  he  got  it  by  asking;  if  he  got  it  by  the  purely  voluntary 
act  of  the  debtor,  he  must  lose  it.’  Although  the  debtor  was  hope- 
lessly embarrassed,  and  although  the  creditor  was  fully  aware  of 
his  desperate  condition,  yet  if  the  creditor  asked  for  payment  or 
security,  and  obtained  it  as  the  result  of  such  request,  the  tran- 
saction was  protected.” 

This  case  was  approved  and  followed  in  Slater  v.  Oliver  (1884), 
7 O.R.  158,  and  Long  v.  Hancock  (1883-85),  7 O.R.  154,  12  A.R. 
137. 

It  is  true  that  Long  v.  Hancock  was  reversed  in  the  Supreme 
Court  of  Canada  (1885),  12  Can.  S.C.R.  532,  but  the  decision 
there  turned  upon  totally  different  considerations,  and  it  was  ex- 
pressly stated  to  be  arrived  at  without  consideration  of  the  ques- 
tion of  pressure. 

I do  not  read  the  judgments  of  the  Supreme  Court  in  Stephens 
v.  McArthur , 19  Can.  S.C.R.  446,  Gibbons  v.  McDonald  (1892), 
20  Can.  S.C.R.  587,  Molsons  Bank  v.  Halter,  18  Can.  S.C.R.  88, 
as  in  any  way  conflicting  with  this  view.  For  example,  I quote 
from  18  Can.  S.C.R.  at  p.  95,  per  Strong,  J. : — 

“As  I have  said,  pressure  by  the  creditor  in  the  case  of  a com- 
mon debt  divests  a transfer  of  any  fraudulent  colour,  and  in  the 
case  of  a trustee,  such  as  we  have  here,  the  law  itself,  by  recog- 
nising the  restitution  of  a trust  fund  as  a higher  duty  enforced  by 
higher  statutory  sanction  than  the  payment  of  an  ordinary  debt, 
exerts  the  pressure  which  takes  away  from  the  transaction  the 
character  of  a voluntary  preference.” 

At  an  earlier  page  a voluntary  preference  which  cannot  stand 
is  described  as  a spontaneous  action  of  the  debtor. 

In  19  Can.  S.C.R.  at  p.  453,  the  same  learned  Judge  speaks 
of  the  doctrine  “as  one  necessarilly  arising  from  the  primary  and 
natural  import  of  the  word  ‘preference’  as  meaning  a voluntary 
act  on  the  part  of  the  debtor  and  therefore  as  a term  which  is  not 
applicable  to  an  act  brought  about  by  the  active  influence  of  the 
creditor.”  And,  after  referring  to  certain  cases,  the  Judge  con- 
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tinues : Both  these  cases  recognise  that  the  word  ‘preference* 

or  ‘preferring*  referred  to  a voluntary  and  therefore  fraudulent 
preference.**  This  is  followed  by  words  defining  the  nature  of  the 
pressure  necessary  to  be  exercised,  and  it  is  said : “A  mere  demand 
by  the  creditor  without  even  a threat  of,  much  less  a resort  to, 
legal  proceedings  is  sufficient  pressure  to  rebut  the  presumption 
of  preference.** 

In  the  great  case  of  Sharp  v.  Jackson , [1899]  A.C.  419,  as 
well  as  in  the  Court  below,  New  Prance  & Garrard's  Trustee  v. 
Hunting,  [1897]  2 Q.B.  19,  it  is  shewn  that  a dread  of 
criminal  prosecution  amounts  to  sufficient  pressure  to  take  the 
case  out  of  the  statute;  and,  even  when  the  creditor  does  not  in- 
tervene, the  same  principle  is  recognised.  “It  becomes  then  no 
longer  a voluntary  act,  but  an  act  under  pressure — pressure  not  the 
less  because  it  is  pressure  upon  his  own  mind  and  his  own  conscious- 
ness— from  an  apprehension  of  what  will  happen  if  bankruptcy 
takes  place;  not  a pressure  by  threats  of  creditors  to  assert  their 
rights’*  (Lord  Halsbury,  [1899]  A.C.  at  p.  426). 

I have  approached  the  consideration  of  the  facts  in  this  case 
bearing  in  mind  the  caution  of  Lord  Justice  Bowen  in  Ex  p.  Hill 
(1883),  23  Ch.D.  695,  at  p.  704 : — 

“It  is  an  exceedingly  difficult  thing  ...  to  arrive  at  an 
opinion  as  to  what  is  the  dominant  or  operative  motive  of  a man 
in  doing  a particular  act.  But  if  we  are  to  consider  whether 
amongst  all  the  shadows  which  pass  across  a man’s  mind,  some 
view  as  well  as  the  dominant  view  influenced  him  to  do  the  act,  we 
shall  be  embarking  on  a dark  and  unknown  voyage  across  an  ex- 
ceedingly misty  sea.  It  is  a very  difficult  matter  to  prove  that 
the  dominant  motive  was  the  sole  motive,  and  I think  the  true 
test  ...  is  this : ( 1 ) , had  the  debtor  a view  of  giving  a pref- 
erence to  the  creditor?  and  (2),  was  that  the  operative  effectual 
view  ?** 

After  careful  consideration  and  bearing  in  mind  the  whole 
story,  the  evidence  as  I have  quoted  it,  and  the  fact  that  Mrs. 
Harrison  was  friendly  to  the  mortgagee,  that  judgment  had  just 
been  given  against  her  in  a suit  in  which  she  deemed  the  claim 
unjust  because  it  was  on  a cheque  given  for  accommodation  as 
she  says,  and  her  knowledge  that  this  would  be  followed  by  an 
execution  at  any  moment,  I can  come  to  no  other  conclusion  than 
that  the  sole  dominant  motive  was  to  give  a preference  to  the  one 
whom  she  regarded  as  a friend  over  the  one  who,  she  thought,  was 
an  enemy.  This  act  did  not  have  its  origin  in  any  request  or  de- 
mand by  the  mortgagee,  but  was  her  spontaneous  and  voluntary 
act. 
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The  appeal  should,  in  my  opinion,  be  allowed,  and  there  should 
be  judgment  setting  aside  the  chattel  mortgage  in  question  with 
costs,  including  the  costs  of  the  appeal. 

Masten,  J.A.,  agreed  with  Middleton,  J.A. 

Riddell,  J.A. : — An  appeal  by  the  plaintiff  from  the  judgment 
of  his  Honour  Judge  O’Connell  at  the  trial. 

Leaving  aside  immaterial  detail,  we  find  that  one  Abraham 
Harrison,  carrying  on  business  as  a butcher,  “Harrison’s  Meat 
Market,”  had  bought  large  quantities  of  meat  from  the  defendant 
Salkovich.  Harrison’s  bank-account  was  carried  in  the  name  of 
his  wife,  the  defendant  Freda  Harrison,  as  he  “cannot  write  Eng- 
lish she  also  owned  the  fixtures  in  the  store,  having  paid  for  them 
with  her  own  money. 

One  Bottrell  had  bought  some  meat  from  the  plaintiff,  also  a 
meat-dealer,  and,  on  payment  being  demanded,  said,  “I  will  give 
you  a cheque  but  I am  not  certain  whether  the  cheque  will  be 
paid.”  He  got  a cheque  from  Freda  Harrison  (which  the  trial 
Judge  says  was  accommodation)  and  gave  it  to  the  plaintiff.  The 
cheque  being  unpaid,  the  plaintiff  sued  and  got  judgment  against 
Freda  Harrison  for  $467  and  costs  on  the  2nd  June,  1926. 

Salkovich  was  also  a wholesale  meat-dealer  who  sold  meat 
to  the  Harrison  establishment.  Cheques  were  given  in  May  for 
this  account,  but  were  unpaid — not  sufficient  funds.  He  saw 
Freda  Harrison,  who  told  him  that  her  credit  at  the  bank  had 
been  stopped.  Her  account  is  as  follows : — 

“Q.  When  did  you  learn  they  were  both  unpaid?  A.  When 
Mr.  Salkovich  brought  the  first  cheque  back  and  just  when  I 
went  into  the  bank  he  said  he  could  not  give  me  any  more  credit. 

“Q.  When  Mr.  Salkovich  brought  the  first  cheque  back  what 
did  he  say?  A.  He  said  he  had  to  have  the  money  for  the  cheque. 

“Q.  What  did  you  say  ? I told  him  we  didn’t  have  any  money. 

“Q.  And  he  didn’t  know  then  about  another  cheque?  A.  I 
told  him  then,  I told  Mr.  Salkovich,  that  the  other  cheque  is  going 
to  come  back  too. 

“Q.  And  what  did  he  say  ? A.  He  said  he  has  to  have  the  money, 
and  I said,  T have  not  got  it,’  and  he  said,  ‘Well,  I can’t  give  you 
any  more  meat.’ 

“Q.  What  did  you  say  then?  A.  I told  him  T can’t  give  you 
any  more  money,  I have  not  got  it,  but,’  I said,  ‘if  you  want  secur- 
ity I will  give  you  security  for  the  money.’ 

“Q.  On  what?  A.  On  my  fixtures. 
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“Q.  Why  yon?  A.  Because  Mr.  Harrison  did  not  have  any 
money  at  the  time. 

“Q.  Why  should  you  secure  your  fixtures  for  Mr.  Harrison’s 
debt?  A.  To  help  my  husband  out. 

“Q.  What  did  Mr.  Salkovich  say  then?  A.  He  was  satisfied. 

“Q.  And  was  that  the  reason  you  gave  the  mortgage  to  Mr. 
Salkovich?  A.  Yes. 

“Q.  What  was  the  reason  ? A.  To  help  my  husband  in  the  busi- 
ness so  we  could  carry  on. 

“Q.  Is  that  the  whole  story?  A.  Yes. 

“Q.  Who  had  signed  those  cheques  to  Salkovich?  A.  I did.” 

This  account  is  accepted  by  the  trial  Judge,  and  I see  no  reason 
to  find  otherwise. 

A chattel  mortgage  of  the  fixtures  for  $938,  dated  the  28th 
May,  1926,  was  drawn  up  and  executed  by  Freda  Harrison  and 
her  husband,  the  mortgagee  being  Salkovich.  The  affidavit  of 
execution  made  on  the  5th  June  makes  this  date,  the  5th  June,  the 
time  of  execution.  The  mortgage  was  intended  to  be  given  in 
May,  but  the  execution  was  delayed  by  reason  of  Freda  Harri- 
son’s accouchement.  Salkovich  had  been  informed  in  April  that 
she  had  given  the  cheque  which  the  plaintiff  held;  he  knew,  late 
in  May  or  early  in  June,  that  it  had  been  sued  upon,  and  on  the 
2nd  June  that  judgment  had  gone  upon  it. 

Admittedly  the  sole  question  here  is  whether  what  took  place 
was  such  “pressure”  as  would  validate  the  mortgage. 

As  to  that  we  are  in  my  opinion  concluded  by  authority.  See 
the  cases  in  Chitty’s  edition — the  third — of  Barron  and  O’Brien 
on  Chattel  Mortgages,  1927,  at  pp.  52-54. 

For  example,  in  Stephens  v.  McArthur , 19  Can.  S.C.R.  446,  at 
pp.  453,  454,  Strong,  J.,  in  a judgment  concurred  in  by  a majority 
of  the  Court,  says: — 

“Then  as  to  what  acts  are  sufficient  to  constitute  pressure  the 
decided  cases  are  equally  explicit.  The  cases  on  this  head  are  also 
all  collected  in  the  book  last  referred  to  (Tudor’s  Leading  Cases 
on  Mercantile  Law,  p.  818)  and  from  them  it  appears  that  a mere 
demand  by  the  creditor  without  even  a threat  of,  much  less  a re- 
sort to,  legal  proceedings  is  sufficient  pressure  to  rebut  the  pre- 
sumption of  a preference.” 

Whatever  might  otherwise  have  been  the  definition  of  “pres- 
sure” in  such  cases,  I think  the  matter  is  concluded  by  authority. 

I would  dismiss  the  appeal  with  costs. 

Appeal  a!loiced  (Riddell,  J.A.,  dissenting). 
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[APPELLATE  DIVISION.] 

City  of  St.  Catharines  y.  Hydro-Electric  Power  Commission 

of  Ontario. 

Contract — Hydro-Electric  Power  Commission — Municipal  Corporations 
— Deposit  of  Debentures — Collateral  Security — Hydro-Electric 
Railway  Act,  1914,  4 Geo.  V.  ch.  31,  secs.  6,  11  ( 2 ) — Municipal 
Electric  Railway  Act,  1922,  12  & 13  Geo.  V.  ch.  69,  sec.  29  ( 2 ) — 
Error  in  Statement  of  Facts. 

The  judgment  of  Logie,  J.,  61  O.L.R.  465,  was  affirmed. 

Held,  that  the  debentures  of  the  plaintiff  municipal  corporation  issued 
and  placed  in  the  hands  of  the  defendant  Commission  were,  by  sec. 
11  (2)  of  the  Hydro-Electric  Railway  Act,  1914,  4 Geo.  V.  ch.  31, 
to  be  held  by  the  Commission  as  collateral  security  to  the  Commis- 
sion’s own  bonds  issued  under  the  provisions  of  sec.  6.  This  statu- 
tory duty  was  not  interfered  with  by  the  subsequent  legislation. 
Holding  the  debentures  as  collateral  security  implies  makin'g  that 
use  of  them  which  is  in  practice  made  of  collateral  security. 

The  statement  of  facts  incorporated  in  the  reasons  for  judgment  of 
Logie,  J.,  corrected. 

An  appeal  by  the  plaintiff  city  corporation  from  the  judgment 
of  Logie,  J.,  61  O.L.R.  465. 

March  5.  The  appeal  was  heard  by  Latchford,  C.J.,  Riddell, 
Middleton,  Masten,  and  Orde,  JJ.A. 

A.  Courtney  Kingstone,  K.C.,  for  the  appellant  corporation.  The 
learned  trial  Judge  erred  in  holding  that  the  appellant  corpora- 
tion’s debentures  were  pledged  to  the  Bank  of  Montreal.  The 
Commission  is  in  substance  the  Government  of  the  Province  of 
Ontario,  and  the  Legislature  having,  by  the  Act  of  1922,  12  & 13 
Geo.  V.  ch.  69,  sec.  2,  declared  that  all  agreements  made  between 
municipal  corporations  and  the  Commission  under  the  provisions 
of  the  Hydro-Electric  Railway  Act,  1914,  are  void,  there  has  been 
a discharge  by  repudiation  by  one  of  the  parties  to  the  statutory 
contract,  which  disentitles  the  defendant  Commission  to  recover 
any  sums  paid  by  it  under  the  agreement  with  the  appellant  cor- 
poration and  entitles  the  appellant  corporation  to  a return  of  its 
debentures:  Graham  v.  Commissioners  for  Queen  Victoria  Niagara 
Falls  Park  (1896),  28  O.R.  1;  Electrical  Development  Co.  of 
Ontario  v.  Attorney-General  for  Ontario,  [1919]  A.C.  687,  47 
D.L.R.  10;  Beach  v.  Hydro-Electric  Power  Commission  of  Ontario 
(1925),  57  O.L.R.  603.  If  this  is  not  so,  the  statutory  contract 
was  discharged  by  frustration : Brown  v.  Mayor  etc.  of  London 
(1863),  13  C.B.N.S.  828;  Pollock  on  Contracts,  9th  ed.,  pp.  306, 
307,  330,  331;  Baily  v.  De  Crespigny  (1869),  L.R.  4 Q.B.  180; 
Wynn  v.  Shropshire  Union  Railways  and  Canal  Co.  (1850),  5 Ex. 
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420;  Esposito  v.  Bowden  (1857),  7 E.&B.  763;  Metropolitan  Water 
Board  v.  Dick  Kerr  and  Co.  Ltd.,  [1918]  A.C.  119;  Goulding  v. 
Rabinovitch  (1927),  60  O.L.R.  607;  Halsbury’s  Laws  of  England, 
vol.  7,  pp.  406,  431,  437.  The  effect  of  the  repealing  Act  of  1922 
was  to  entitle  the  appellant  corporation  to  a return  of  its  debentures 
free  from  any  lien  on  the  part  of  the  Commission. 

I.  B.  Lucas,  K.C.,  and  W.  G.  Hanna,  for  the  defendant  Com- 
mission, respondent.  The  Commission  is  not  an  emanation  from 
the  Crown:  Re  City  of  Ottawa  and  Provincial  Board  of  Health 
(1914),  33  O.L.R.  1;  Howarth  v.  Electric  Steel  and  Metals  Co. 
Ltd.  {1916),  35  O.L.R.  596.  The  Act  of  1914  shews  clearly  that 
the  Commission  is  trustee  and  agent  for  the  municipalities.  The 
agreement  with  each  municipal  corporation,  which  is  in  the  form 
prescribed  by  the  Act,  makes  the  Commission  agent  for  the  munici- 
pality. There  can  therefore  be  no  question  of  repudiation.  The 
agent  is  entitled  to  reimbursement  by  the  principal:  Halsbury’s 
Laws  of  England,  vol.  1,  para.  417;  and  has  a lien  for  its  claim: 
para.  419;  Foxcraft  v.  Wood  (1828),  4 Russ.  487;  and  even  when 
the  relationship  is  terminated:  Hugh  Stevenson  & Sons  Ltd.  v 
Aktiengesellschaft  fur  Cartonnagen-Industrie,  [1917]  1 K.B.^  842. 
The  repeal  in  1922  of  the  Hydro-Electric  Railway  Act,  1914,  could 
not  affect  a right  to  indemnity  which  had  accrued  prior  to  the 
passing  of  the  Act  in  1922.  See  the  Interpretation  Act,  R.S.O. 
1927,  ch.  1,  sec.  13.  The  cases  cited  as  to  frustration  do  not  apply 
to  the  circumstances  here,  because  frustration  does  not  relieve  the 
principal  of  his  obligation  to  the  agent.  Even  if  the  relationship 
were  not  one  of  agency,  it  is  doubtful  if  the  frustration  cases  cited 
could  have  any  application.  The  statute  was  repealed  without  re- 
trospective effect,  and  rights  accrued  were  not  affected.  The  de- 
bentures of  the  municipality,  under  the  agreement,  must  be  held 
as  collateral  to  the  bonds  of  the  commission.  The  sale  of  excess 
debentures  to  meet  the  deficit  is  only  one  remedy  for  the  enforce- 
ment of  the  obligation  of  the  municipality. 


April  5.  Riddell,  J.A. : — The  facts  of  this  case  are  set  out 
fully  and  with  sufficient  accuracy — the  errors  being  unimportant 
errors  in  terminology  only  — except,  indeed,  the  error  of  fact  in 
supposing  that  the  city’s  debentures  had  been  pledged  to  the  Bank 
of  Montreal  — in  the  statement  made  before  the  learned  trial 
Judge  and  incorporated  in  the  reasons  for  judgment.  On  the  facts 
so  stated,  taken  in  connection  with  the  relevant  legislation,  I am  of 
the  opinion  that  the  appeal  cannot  succeed,  and  that  for  more  than 
one  reason. 

It  will  be  sufficient  to  mention  one. 
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The  Commission  raised  money  by  the  issue  of  bonds  of  its 
own  under  the  provisions  of  sec.  6 of  the  Hydro-Electric  Railway 
Act,  1914,  4 Geo.  V.  ch.  31;  the  debentures  issued  and  placed  in 
the  hands  of  the  Commission  were,  by  the  statute,  sec.  11(2),  to 
be  held  by  the  Commission  as  collateral  security  for  these  bonds. 
This  statutory  duty  was  in  no  way  interfered  with  by  the  subse- 
quent legislation,  and  for  the  Commission  to  give  the  debentures 
up  would  be  a violation  of  its  plain  duty.  Holding  the  debentures 
as  collateral  security  does  not  mean  simply  keeping  physical  posses- 
sion of  them,  but  it  implies  making  that  use  of  them  which  is.  in 
practice  made  of  collateral  security.  I see  no  reason  for  interfering 
with  the  judgment  appealed  from  and  would  dismiss  the  appeal 
with  costs. 

Latchford,  C.J.,  and  Middleton  and . Okde,  JJ.A.,  agreed 
with  Riddell,  J.A. 

Masten,  J.A.,  agreed  in  the  result. 

Appeal  dismissed. 


[APPELLATE  DIVISION.] 

Henderson  v.  Toronto  General  Trusts  Corporation. 

Club — Unincorporated  Body — Permission  to  Occupy  Premises — Revoc- 
able Licence  to  Members  of  Club — Impossibility  of  Maintaining 
as  Lease — Evidence — Action  Brought  on  Behalf  of  the  Persons 
who  were  Members  at  a Later  Date. 

A lease  cann'ot  be  made  to  an  unincorporated  body  by  name,  and  any 
attempt  to  do  so  is  nugatory. 

Jarrott  v.  Ackerly  (1915),  113  L.T.R.  371,  followed. 

The  utmost  effect  that  can  b*e  given  to  such  an  attempted  lease  is  to 
construe  it  as  a lease  to  the  members  of  the  body  as  the  member- 
ship existed  at  the  date  of  the  agreement. 

Upon  the  evidence  in  this  case,  what  was  relied  upon  by  the  plaintiffs 
as  a lease  to  an  unincorporated  club  was  merely  an  agreement  of 
licence  to  occupy — revocable  at  the  option  of  the  licensor. 

The  agreement  was  made  in  1916,  and  this  action  was  brought  some 
years  later,  by  the  persons  who  were  then  the  president  and  secre- 
tary of  the  club  on  behalf  of  themselves  and  all  other  members  of 
the  club,  as  the  membership  then  existed,  for  a declaration  of  their 
right  to  remain  in  possession  of  the  premises  of  which  the  cluh 
had  been  in  occupation  since  1916  by  permission  of  the  owner 
of  the  premises;  arid  the  action  was  therefore  not  brought  on  behalf 
of  the  class  to  whom  the  licence  was  given. 
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Action  for  a declaration  of  the  right  of  the  Ottawa  Curling  Club 
to  remain  in  possession  of  certain  premises  in  the  city  of  Ottawa; 
and  counterclaim  by  the  defendant  corporation  to  recover  posses- 
sion of  the  premises. 


The  action  and  counterclaim  were  tried  before  Kelly,  J.,  with- 
out a •jury,  at  an  Ottawa  sittings. 

F.  H.  Chrysler,  K.C.,  and  J.  B.  Mulvey,  for  the  plaintiff. 

W.  N.  Tilley,  K.C.,  and  Wentworth  Greene,  K.C.,  for  the 
defendant  corporation. 


January  5.  Kelly,  J. : — This  action  is  by  the  president  and 
secretary  of  the  Ottawa  Curling  Club,  an  unincorporated  body,  on 
behalf  of  themselves  and  all  other  members  of  the  club,  against 
the  Toronto  General  Trusts  Corporation,  in  its  capacity  as  only 
surviving  administrator  with  the  will  annexed  and  trustee  of  the 
estate  of  the  late  James  Manuel,  in  respect  of  property  at  the  south- 
west corner  of  Argyle-avenue  and  O’Connor-street,  in  the  city  of 
Ottawa,  which  the  club  has  occupied  and  used  for  several  years 
and  is  still  occupying.  The  land  was  purchased  in  1915  by  James 
Manuel,  at  his  own  expense.  On  it  he  erected,  also  at  his  own 
expense,  a large  brick  building  suitable  for  curling  purposes.  At 
the  time  of  his  death,  in  February,  1918,  the  property  (land  and 
buildings)  stood  in  his  name  and  it  still  stands  in  the  name  of  his 
estate.  From  the  time  of  his  death  the  club  continued  to  use  the 
premises  as  it  had  used  them  in  Manuel’s  lifetime,  until  it  was  given 
notice  by  the  defendant  corporation  to  quit  possession  on  the  31st 
March,  1927. 

The  plaintiffs  claim  under  an  alleged  agreement  between  James 
Manuel  and  the  club,  of  the  7th  April,  1916,  found  in  the  minutes 
of  the  club’s  proceedings.  After  the  notice  was  given  and  before 
the  31st  March,  1927,  this  action  was  commenced.  The  plaintiffs 
ask  a declaration  that  under  and  by  virtue  of  the  said  alleged  agree- 
ment of  the  7th  April,  1916,  the  club  is  entitled  to  remain  in  pos- 
session of  the  premises  so  long  as  it  continues  to  function  as  a 
curling  club,  and  to  comply  with  the  terms  and  conditions  of  the 
agreement.  The  defendant  corporation,  denying  that  there  was 
such  an  agreement  or  any  memorandum  or  note  in  writing  signed 
by  Manuel  or  by  any  one  authorised  by  him  on  his  behalf,  pleads  the 
Statute  of  Frauds : and  it  alleges  that  Manuel,  shortly  before  the 
1st  December,  1916,  leased  or  let  the  buildings  and  premises  to  the 
club  as  tenant  at  will  or  at  most  as  a yearly  tenant,-  or  tenant 
from  year  to  year,  the  lease  expiring  on  the  31st  March  in  each 
year,  upon  the  terms  that  the  club  pay  the  yearly  taxes  and  rates 
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against  the  property,  fire  insurance  premiums,  cost  of  repairs,  and 
other  necessary  outgoings  in  connection  with  the  premises,  to- 
gether with  $100  per  year  rental.  By  counterclaim,  it  asks  for 
possession  of  the  lands  and  premises. 

Prior  to  James  Manuel  acquiring  the  property,  the  club  had 
used  in  succession  for  its  purposes  two  other  properties  in  Ottawa, 
the  properties  of  Allan  Gilmour  and  John  Manuel,  or  one  or  other 
of  them.  John  Manuel  was  the  nephew  of  Gilmour  and  a bene- 
ficiary of  his  estate;  James  Manuel  was  the  nephew  of  John  Manuel 
and  a beneficiary  of  his  estate.  All  three  apparently  possessed 
liberal  means  and  were  interested  in  and  patrons  of  the  sport  of 
curling.  This  helps  to  explain  the  reference  to  a former  arrange- 
ment between  John  Manuel  and  the  club,  referred  to  in  the  min- 
utes of  the  club  proceedings,  on  which  the  plaintiffs  now  rely.  These 
latter  minutes  set  forth  that  James  Manuel,  who  was  then  its 
president,  informed  the  club  that  it  was  his  desire  to  perpetuate 
the  memory  of  the  late  Allan  Gilmour  and  the  late  John  Manuel, 
and  otherwise  to  carry  on  so  far  as  might  be  in  his  power  the  work 
and  traditions  of  the  Ottawa  Curling  Club;  and  with  this  desire  in 
view  he  had  purchased  the  land  now  in  question  and  had  procured 
for  the  plaintiffs  a new  club  building  which  would  be  adequate 
for  the  accommodation  not  only  of  the  Ottawa  Curling  Club  but 
also  of  the  Victoria  Lawn  Bowling  Club,  with  which  he  had  a some- 
what similar  arrangement  for  a few  years,  deciding  to  act  accord- 
ingly if  certain  conditions  were  complied  with,  being,  amongst 
others,  that  the  club  “pay  all  taxes  on  the  new  building  and  the 
property  appurtenant  thereto  and  a nominal  rent  of  $100  a year  for 
its  use,  such  rent  to  be  paid  on  or  before  the  annual  meeting  of 
each  year,”  and  keep  the  club  building  “in  proper  repair  and  to 
insure  it  for  a sum  to  be  determined  by  the  trustees  hereinafter 
named:”  the  president  to  “associate  with  himself  two  members  of 
the  club,  who  are  to  be  chosen  by  him  from  time  to  time  and  who, 
with  himself,  are  to  be  known  as  the  trustees.”  Further  conditions 
were  that  the  constitution,  by-laws,  and  house-rules  of  the  club 
were  to  be  forthwith  submitted  for  revision  to  the  trustees,  the  club 
agreeing  to  make  such  changes  therein  as  the  trustees  should  re- 
quire and  not  thereafter  make  any  changes  therein  without  the 
consent  of  the  trustees  for  the  time  being. 

It  must,  in  the  first  place,  be  determined  what  legal  obligation, 
if  any,  James  Manuel  incurred  or  assumed  towards  the  club  which 
the  plaintiffs  are  now  entitled  to  enforce.  His  desire  to  perpetu- 
ate the  memory  of  his  deceased  relatives  was  a matter  personal  to 
himself,  and  there  is  nothing  in  the  record  to  shew  or  even  suggest 
that  the  club,  in  1916,  took  the  position  that  the  estate  or  the  legal 
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representatives  of  either  of  these  deceased  relatives  were  under  any 
legal  obligation  to  continue,  after  the  death  of  these  gentlemen, 
the  benefactions  which  in  their  lifetime  they  bestowed  upon  the 
club.  There  is  no  document  in  writing  signed  by  James  Manuel 
in  his  personal  capacity,  or  on  his  behalf,  in  regard  to  the  arrange- 
ment in  1916.  At  that  time  he  was  president  of  the  club,  and  in 
that  capacity,  and  that  alone,  he  signed  the  minutes.  Even  if  the 
arrangement  of  1916  (the  minutes  of  the  7th  April),  on  which  the 
plaintiffs  now  rely,  had  been  signed  by  him  personally,  that  would 
not  be  sufficient,  as  they  do  not  give  the  club  the  right  to  use  or 
occupy  or  hold  the  property  for  a specified  or  definite  time,  in  the 
absence  of  which  the  Court  cannot  order  specific  performance. 

The  duration  of  the  term  must  be  either  fixed  by  specifying 
the  number  of  years  in  the  first  instance,  or  so  defined  by  refer- 
ence to  some  then  existing  or  subsequent  circumstance  that  the 
exact  length  can  be  fixed  with  certainty  afterwards : Halsbury’s 
Laws  of  England,  vol.  18,  p.  457,  para.  628. 

See  also  Doe  d.  Warner  v.  Browne  (1807),  8 East  165. 

I refer  also  to  Post  v.  Lang  ell  (Privy  Council),  reported  in 
[1925]  4 D.L.R.  90,  where  the  document  under  consideration  con- 
tained this  habendum:  “To  have  and  to  hold  the  said  demised 
premises  for  and  during  the  term  of  until  required  by  the  lessor  for 
the  taking  of  sand  and  gravel  apd  from  thenceforth  next  ensuing 
and  fully  to  be  completed  and  ended  for  horticultural  and  agricul- 
tural purposes  only.”  Lord  Chancellor  Cave,  who  delivered  the 
judgment,  said : “The  habendum  makes  nonsense.  But  apart 
from  the  consideration  it  purports  to  create  an  interest  which  is 
not  known  to  the  law.  You  cannot  at  law  demise  land  for  an  in- 
definite period  in  that  way,  and  the  effect  of  well-known  decisions, 
which  date  back  a very  long  way,  is  that  at  law  this  document 
creates  nothing  but  a tenancy  at  will.”  The  Judicial  Committee, 
however,  found  reason  for  rectifying  the  lease.  There  is  nothing 
in  the  present  case  to  justify,  and  it  has  not  been  so  contended,  a 
rectification  of  the  only  writing  on  which  the  plaintiffs  rest  their 
case. 

During  the  argument  counsel  for  the  plaintiffs  referred  to 
Kusel  v.  Watson  (1879),  11  Ch.  D.  129.  In  that  case  G.S.,  holder 
of  a leasehold  interest,  agreed  to  let  the  property  to  R.K.  at  a 
fixed  rent.  The  duration  of  the  underlease  was  not  specified;  but 
the  agreement  went  on  to  say  that  G.S.  agreed  to  let  R.K.  have  a 
lease  at  the  same  rent  “at  any  period  he  may  feel  disposed;”  and 
further  agreed  “not  to  molest,  disturb,  or  raise  the  rent  of”  R.K. 
“after  his  having  laid  out  money  in  improving  the  said  premises.” 
R.K.  went  into  and  remained  in  possession  and  laid  out  money  in 
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improving  the  premises.  It  was  held,  on  appeal,  that  R.K.  was 
entitled  only  to  an  underlease  for  the  residue  of  the  term,  less  one 
day,  if  he  should  so  long  live.  It  is  clear  that  that  decision  rested 
on  the  provision  that  the  sublessee  was  not  to  be  molested  or  dis- 
turbed or  his  rent  raised  after  his  having  laid  out  money  in  im- 
proving the  premises.  Jessel,  M.R.,  at  p.  134,  referring  to  this, 
said : “It  appears  to  me  to  be  clear  from  the  last  clause  of  the 
agreement  that  the  plaintiff  was  to  have  something  more  than  a 
tenancy  from  year  to  year.”  ; 

The  present  case  is  distinguishable  from  that  case  in  this  im- 
portant respect.  Not  only  is  the  duration  of  the  time  during 
which  the  club  was  to  be  entitled  to  use  the  premises  not  stated 
definitely,  or  made  capable  of  being  fixed  by  reference  to  any  other 
event  or  circumstance,  and  not  only  is  it  nowhere  in  the  material 
stated  or  suggested  that  it  was  not  to  be  within  Manuel’s  power 
to  terminate  the  relationship  which  he  had  voluntarily  established, 
but  what  is  set  out  in  the  minutes  strongly  indicates  that  he  re- 
tained in  his  own  hands  dominion  over  the  situation  and  control 
over  the  property  and  the  use  thereof,  by  imposing  the  terms  by 
which  the  constitution,  by-laws,  etc.,  of  the  club  were  to  be  sub- 
mitted to  the  trustees  for  revision,  and  that  the  club  should  make 
such  changes  therein  as  the  trustees  might  require,  and  make  no 
changes  without  the  consent  of  the  trustees,  the  trustees  being  the 
president  (Manuel)  and  two  other  members  of  the  club  chosen 
‘from  time  to  time  by  him.  He  alone  had  power  to  choose  his  co- 
trustees; no  one  had  the  right  to  dictate  to  him  in  that  respect. 
If  it  was  intended  that  the  club  should  have  the  rights  it  now 
contends  for  (I  can  extract  from  the  minutes  no  such  meaning) 
one  would  reasonably  conclude  that  the  minutes  would  have  ex- 
pressly so  recorded. 

The  property  is  large  and  valuable  and  is  situated  within  easy 
distance  from  the  centre  of  the  city.  Having  regard  to  the  small 
annual  amounts  which  the  club  has  paid  for  the  use  thereof,  the 
right  to  use  it  as  it  now  claims  would  constitute  an  asset  of  sub- 
stantial value.  Notwithstanding  this,  it  has  not  included  it  in  its 
statement  of  assets  and  liabilities,  a circumstance  which  suggests 
that  it  has  not  regarded  its  interest  in  the  property  as  either  valu- 
able or  permanent,  which  it  would  be  if  it  were  entitled  to  the  rights 
which  the  plaintiffs  now  ask. 

At  most,  as  the  defendant  has  pleaded,  the  club’s  interest  was 
as  a yearly  tenant,  or  tenant  from  year  to  year.  By  reason  of  the 
understanding  between  the  parties  as  stated  by  counsel  and  Mr. 
Henderson  during  the  /rial,  it  is  unnecessary  to  determine  whether 
its  occupancy  was  or  is  as  tenant  from  year  to  year,  or  at  will. 
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Kelly,  J.  The  declaration  asked  for  by  plaintiffs  must  be  refused  and  their 

1928.  action  dismissed;  and  judgment  will  go  in  the  defendant’s  favour 

for  possession  of  the  property,  all  with  costs  to  the  defendant. 

Henderson  r 


The  plaintiffs  appealed  from  the  judgment  of  Kelly,  J. 

March  7.  The  appeal  was  heard  by  Latchford,  C.J.,  Riddell, 
Middleton,  and  Masten,  JJ.A. 

R.  S.  Robertson,  K.C.,  for  the  appellants,  argued  that  the  in- 
tention of  the  late  James  Manuel  was,  that  the  Ottawa  Curling  Club 
should  have  a perpetual  home,  and  that  the  club  should  be  tenant 
of  the  premises  not  merely  for  the  term  of  his  life,  but  for  as  long 
as  the  club  should  want  the  premises.  This  was  proved,  among 
other  things,  by  the  fact  that  a tablet  bearing  the  name  and  ad- 
dress of  the  Ottawa  Curling  Club  was  let  into  the  front  of  the 
building.  Again,  the  use  of  the  term  “sublet”  in  the  minutes 
giving  the  club  that  right  shewed  that  a lease  and  not  a mere 
licence  was  intended.  As  to  the  length  of  the  term,  the  idea  that 
it  should  be  as  long  as  the  club  desired  to  occupy  the  premises  was 
definite  enough:  Brewer  v.  Hill  (1794),  2 Anstr.  413,  3 R.R.  596; 
Post  v.  Lang  ell,  [1925]  4 D.L.R.  90;  Pocock  v.  Carter,  [1912] 

1 Ch.  663;  Great  Northern  Railway  Co.  v.  Arnold  (1916),  33 
Times  L.R.  114;  Adams  v.  Cairns  (1901),  85  L.T.R.  10;  Wood  v. 
Davis  (1880),  6 L.R.  Ir.  50;  Kerr  v.  Bearinger  (1869),  29  U.C.R. . 
340;  Kusel  v.  Watson,  11  Ch.  D.  129;  Austin  v.  Newham , [1906] 

2 K.B.  167;  Zimbler  v.  Abrahams  [1903]  1 K.B.  577;  Doe  d. 
Shaw  v.  Steward  (1834),  1 A.  & E.  300;  Foa  on  Landlord  and 
Tenant,  6th  ed.,  p.  115  et  seq.  It  was  more  than  a tenancy  at  will 
or  from  year  to  year. 

Greene,  K.C.,  and  R.  H.  Parmenter,  K.C.,  for  the  de- 
fendant corporation,  respondent,  contended  that,  even  if 
there  was  a lease  shewn  to  last  as  long  as  the  club  (which  they 
denied,  submitting  that  there  was  merely  a licence  revocable  by 
Manuel),  such  a lease  would  be  void  as  tending  to  a perpetuity: 
In  re  Good,  [1905]  2 Ch.  60;  In  re  Nottage,  [1895]  2 Ch.  649; 
Thomson  v.  Shakespear  (1860),  1 DeG.  F.  & J.  399;  Came  v.  Long 
(1860),  2 DeG.  F.  & J.  75  ; In  re  King's  Leasehold  Estates  (1873), 
L.R.  16  Eq.  521;  Acme  Oil  Co.  v.  Campbell  (1906),  8 O.W.R.  627  ; 
Wood  v.  Beard  (1876),  2 Ex.  D.  30;  Doe  d.  Roberton  v.  Gardiner 
(1852),  12  C.B.  319;  Doe  d.  Warner  v.  Browne,  8 East  165;  Low- 
tlier  v.  Ileaver  (1889),  41  Ch.  D.  248;  Halsbury’s  Laws  of  England, 
vol.  18,  p.  378.  In  a lease  there  must  be  a fixed  term.  There  was 
no  fixity  here.  The  club  was  in  possession  merely  by  the  bounty 
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of  Manuel.  The  tablet  did  not  establish  any  contract.  The  sub- 
letting was  only  a privilege. 

Middleton-.  J.A. : Can  you  make  a lease  to  an  unincorporated 
club? 

Parmenter : I don’t  know  that  you  can. 

Robertson : This  was  an  agreement  for  a lease. 

Parmenter : But,  conceding  the  intention,  such  a lease  is  void 
as  tending  to  a perpetuity. 

[On  the  point  that  a lease  could  not  be  made  to  an  unincorpor- 
ated body,  Riddell,  J.A.,  referred  to  Foa  on  Landlord  and  Tenant, 
6th  ed.,  pp.  66  and  67,  and  to  Jarrott  v.  Ackerley  (1915),  113 
L.T.R.  371.] 

Parmenter : Specific  performance  could  not  be  decreed  owing 
to  vagueness  and  uncertainty  of  terms. 

Robertson,  in  reply,  said  that  the  impossibility  of  leasing  to  an 
unincorporated  body  was  not  pleaded.  He  also  referred  to  St. 
Michael’s  College  v.  City  of  Toronto,  [1926]  S.C.R.  318,  to  shew 
that  if  the  Court  should  find  an  intention  to  grant  a lease,  it  would 
work  out  the  terms. 

April  5.  Masten,  J.A. : — The  action  was  brought  by  the  plain- 
tiffs, on  behalf  of  themselves  and  all  other  members  of  the  Ottawa 
Curling  Club,  an  unincorporated  club,  for  a declaration  that  they 
are  tenants  of  the  premises  in  Ottawa  heretofor  occupied  by  them, 
and  for  a declaration  regarding  the  terms  of  such  tenancy. 

The  defendants  served  notice  claiming  to  put  an  end  to  the 
right  of  the  Ottawa  Curling  Club  to  further  occupation  of  the 
premises,  and  this  action  is  brought  in  consequence. 

By  the  judgment  of  the  learned  trial  Judge  it  was  adjudged 
that  the  plaintiffs’  action  be  dismissed  and  that  the  defendant’s 
counterclaim  be  allowed,  and  that  the  plaintiffs  do  forthwith  de- 
liver to  the  defendants  possession  of  the  lands  and  premises  in  the 
pleadings  mentioned. 

Many  different  points  were  argued  on  either  side  in  the 
course  of  an  extended  hearing,  but  it  seems  to  me  that  the  matter 
at  issue  can  be  determined  on  one  point. 

It  is  plain  law  that  a lease  cannot  be  made  to  an  unincorporated 
body  by  its  name  and  that  any  attempt  to  do  so  is  nugatory : 
Jarrott  v.  Ackerley,  113  L.T.R.  371.  The  utmost  effect  which 
can  be  given  to  such  an  attempted  agreement  is  to  construe  it  as  a 
lease  to  the  members  of  the  unincorporated  body  as  the  same 
existed  at  the  date  of  the  agreement. 

In  the  present  case,  I think  the  evidence  in  fact  establishes  only 
an  agreement  of  licence  to  occupy,  to  the  curling  club  and  its  mem- 
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bers,  which  licence  was  revocable  at  the  option  of  the  grantor, 
James  Mannel.  Such  an  agreement  would  meet  to  a large  extent 
every  point  raised  by  the  appellants  in  their  argument  in  favour 
of  a lease.  It  fully  meets  the  argument  based  on  the  placing  of  a 
placard  or  sign  bearing  the  name  of  the  Ottawa  Curling  Club  on 
the  front  of  the  building.  James  Manuel  expected  that  the  licence 
which  he  was  granting  would  continue  for  a long  period,  and  such 
a tablet  or  sign  as  he  placed  on  the  building  would  be  consistent 
with  his  whole  scheme  and  intention  and  with  the  subsequent 
action  of  both  parties.  The  term  “sublet”  used  in  the  minutes  is, 
I think,  there  used  not  in  its  technical  but  in  a popular  sense. 
Further,  an  agreement  for  a licence  is  consistent  with  the  minutes 
throughout  and  with  all  subsequent  actions  of  the  parties.  I think 
that  what  the  evidence  establishes  is  an  agreement  for  a mere 
licence  of  occupation  of  these  premises  and  fails  to  establish  an 
agreement  on  the  part  of  James  Manuel  to  lease  to  the  members 
who  constituted  the  Ottawa  Curling  Club  in  1916.  Can  it  for  a 
moment  be  conceived  that  each  one  of  the  then  members  of  the  club 
became  obligated  as  a tenant  to  pay  the  rental  of  $100  per  annum 
mentioned  in  the  minutes,  or  otherwise  to  perform  the  terms  and 
conditions  mentioned  in  the  minutes? 

In  any  case  this  action  is  brought  not  on  behalf  of  the  individu- 
als who  were  members  of  the  club  in  1916  but  on  behalf  of  the 
existing  members  of  the  club  at  the  date  of  the  issue  of  the  writ— 
a wholly  different  class. 

The  appeal  should  in  my  opinion  be  dismissed  with  costs. 

Latchfokd,  C.J.,  and  Riddell,  J.A.,  agreed  with  Masten,  J.A. 

Middleton,  J.A.,: — I agree  with  the  conclusion  of  my  brother 
Masten. 

I do  not  regard  the  ground  upon  which  he  bases  his  judgment 
as  in  any  sense  narrow  or  technical. 

A lease  of  the  kind  suggested  does  not  differ  fundamentally 
from  an  absolute  conveyance  of  land.  Had  there  been  a convey- 
ance to  this  unincorporated  and  essentially  fluctuating  body,  who 
would  be  the  owner  of  the  fee? 

Furthermore,  in  the  case  of  a lease  there  are  covenants  on  the 
part  of  the  tenants.  Who  would  be  bound  by  these  covenants? 
Had  the  rent  been  a substantial  sum,  the  same  law  must  apply, 
and  I fancy  that  the  suggested  tenants  would  then  have  speedily 
found  reasons  for  thinking  that  they  were  not  bound  as  covenantors. 


Appeal  dismissed. 
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[APPELLATE  DIVISION.] 

Cooper  y.  Toronto  Casualty  Insurance  Co. 

Insurance  {Fire) — Terms  of  Policy' — “ Only  while  the  Premises  are 
Occupied  as  a Private  Dwelling ” — Words  of  Description  not  Stipu- 
lation— Premises  Vacant  when  Fire  Occurred — Ontario  Insurance 
Act,  1924,  14  Geo.  E • eft.  50,  sec.  96 — Provision  as  to  Vacancy — 
Statutory  Condition  5{d),  sec.  92. 

A policy  of  fire  insurance  upon  a building  contained  the  words  “only 
while  the  premises  are  occupied  as  a private  dwelling.”  The  prem- 
ises were  vacant  when  a fire  occurred:  — 

Held,  in  an  action  upon  the  policy,  that  the  words  quoted  were  part 
of  the  description  of  the  property  insured. 

London  Assurance  Corporation  v.  Great  Northern  Transit  Co.  (1899), 
29  Can.  S.C.R.  577,  and  later  cases,  followed. 

Section  96  of  the  Ontario  Insurance  Act  of  1924,  14  Geo.  V.  ch.  50,  which 
was  relied  upon  by  the  plaintiff  as  changing  the  law,  is  not  appli- 
cable to  a description  of  the  property  insured — the  words  quoted 
cannot  be  regarded  as  a “stipulation.” 

Statutory  con'dition  5(d)  (as  to  vacancy)  is  one  of  the  conditions 
which  the  insurance  company  must  needs  insert  in  the  policy,  and 
which  is  applicable  to  all  cases,  not  specially  to  this.  Semble,  if  it 
were  a provision  introduced  into  the  policy  by  tne  company,  it 
might  indicate  that  the  language  employed,  “only  while,”  etc.,  was 
to  be  taken  in’  a different  sense  from  that  given  to  it  by  the  cases 
referred  to. 

Per  Middleton,  J.A.: — An  insurance  company  should  not  be  permitted 
to  cut  down  a risk  by  a few  words  in  inconspicuous  type  printed  so 
that  they  are  not  likely  to  be  observed.  The  case  calls  for  legisla- 
tive interference. 

An  appeal  by  the  defendants  from  the  judgment  of  the  First 
Division  Court  of  the  District  of  Algoma  in  favour  of  the  plaintiff 
in  an  action  upon  a policy  of  fire  insurance. 

March  19.  The  appeal  was  heard  by  Latchford,  C.J.,  Riddell, 
Middleton,  and  Orde,  JJ.A. 

J.  R.  Cartwright,  for  the  appellants,  contended  that  the  expres- 
sion in  the  policy,  “only  while  the  premises  are  occupied  as  a pri- 
vate dwelling,”  was  part  of  the  description  of  the  property,  and  not 
a condition  or  warranty : Ross  v.  Scottish  Union  and  National  In- 
surance Co.  (1918),  58  Can.  S.C.R.  169;  Moffa  v.  Laiv  Union  and 
Rock  Insurance  Co.  (1924),  26  O.W.N.  88.  The  defendant  com- 
pany therefore  was  not  liable,  as  the  building  at  the  time  of  the 
fire  was  not  so  occupied;  in  fact,  not  occupied  at  all.  The  subse- 
quent legislation  has  not  affected  cases  where  the  policy  reads 
“only  while  occupied  as  a private  dwelling.” 

G.  W.  Adams , for  the  plaintiff,  respondent,  relied  entirely  on 
the  effect  of  legislation  subsequent  to  the  cases  cited  for  the  appel- 
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lant,  namely,  statutory  condition  (5)  (d)  (sec.  92)  and  sec.  96* 
of  the  Insurance  Act  of  1924,  14  Geo.  Y.  ch.  50  (Ont.). 
He  contended  that  sec.  96  had  the  effect  of  making  the  clause  in 
question  a stipulation  instead  of  a piece  of  description;  and,  as  it 
was  not  specially  notified  to  the  assured,  the  appellants  were  liable. 
The  effect  of  statutory  condition  (5)  ( d ) was  that  vacancy  which 
had  not  continued  for  30  days  was  not  a defence. 

April  5.  Riddell,  J.A. : — The  policy  sued  upon  in  the  present 
case  is  on  a certain  building  “only  while  the  premises  are  occupied 
as  a private  dwelling  . . .”  It  had  been  in  the  possession 

of  a tenant;  but  the  owner,  going  to  the  house  on  the  10th 
January,  found  that  the  tenant  had  left;  and  then  he,  himself, 
went  the  next  day  and  boarded  up  the  windows.  A fire  took  place 
on  the  13th — the  tenant  had  in  fact  left  the  premises  on  the  15th 
December,  although  the  owner  in  his  proofs  of  loss  put  the  date 
earlier. 

That  the  expression  “only  while  the  premises  are  occupied  as  a 
private  dwelling  . . . ” is  part  of  the  description  of  the  pro- 

perty insured  is,  in  the  absence  of  other  considerations,  authori- 
tatively established  by  the  cases  of  London  Assurance  Corporation 
v.  Great  Northern  Transit  Co.  (1899),  29  Can.  S.C.R.  577;  Ross  v. 
Scottish  Union  and  National  Insurance  Co.,  58  Can.  S.C.R.  169; 
and  Moffa  v.  Law  Union  and  Rock  Insurance  Co.,  26  O.W.N.  88. 
There  is  no  real  difference  between ' the  terminology  “whilst,” 
“while,”  and  “only  while ;”  and  we  do  not  palter  with  the  English 
language  and  draw  fantastic  distinctions.  Unless  there  is  some- 
thing in  the  policy  itself  or  in  the  legislation  to  take  the  present 

♦Statutory  condition  5(d)  is -as  follows:  “Unless  permission  is 
given  by  the  policy  or  endorsed  thereon,  the  insurer  shall  not  be  liable 

for  loss  or  damage  occurring: (d)  when'  the  building  insured 

or  containing  the  property  insured  to  the  knowledge  of  the  insured,  is 
vacant  or  unoccupied  for  more  than  30  consecutive  days  or,  being  a 
manufacturing  establishment,  ceases  to  be  operated  and  continues  out 
of  operation  for  more  than  30  consecutive  days.” 

Section  96  is  as  follows:  — 

“(1)  Subject  to  the  provisions  of  subsection  2 stipulations  upon 
which  the  rate  of  premium  is  based  respecting  the  user,  condition, 
location  or  maintenance  of  insured  property  not  inconsistent  with  the 
statutory  conditions  may  form  part  of  the  policy  and  shall  be  valid 
and  effectual  un’ess  held  not  to  be  just  and  reasonable. 

“(2)  No  such  stipulation  limiting  tne  use  to  which  the  insured 
property  may  be  put  or  imposing  any  obligation  upon  the  in'sured  hot 
contained  in  the  statutory  conditions,  shall  be  valid  or  admissible  in 
evidence  to  the  prejudice  of  the  insured  unless  notice  in  writing, 
separate  from  the  policy,  containing  a copy  of  such  stipulation,  and  a 
statement  that  violation  thereof  may  invalidate  the  policy  is  given  to 
the  insured  by  the  insurer  at  the  time  or  before  the  policy  is  issued 
in  the  manner  provided  for  in  statutory  condition  number  23.” 
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out  of  the  authority  of  the  cases  cited,  the  company  have  a perfect  app*  Div- 
defence,  as  the  building  at  the  time  of  the  fire  was  not  “occupied  irt2S. 
as  a private  dwelling” — it  was  not  occupied  at  all.  Cooper 

The  binding  cases  are  all  on  policies  before  the  Insurance  Act  v. 
of  1924,  14  Geo.  V.  ch.  50  (Ont.)  ; and  it  is  argued  that  sec.  96, 
which  came  into  force  on  the  1st  January,  1925,  and  consequently  Insurance 
governs  the  present  policy,  applies  to  defeat  the  defence.  I am  not  Co- 
able  to  give  effect  to  this  contention:  the  section  speaks  of  “stipu- Riddell,  J.A. 
lations  upon  which  the  rate  of  premium  is  based  respecting  the 
user  . . . ,”  which  may  be  made  to  form  part  of  the  terms 

of  the  policy,  but  which  are  to  be  valid  only  if  specially  notified  to 
the  assured.  There  is  nothing  of  the  kind  here : what  is  suggested 
as  such  is  not  a stipulation  at  all,  it  is  part  of  the  description  of 
the  property  insured,  as  the  cases  cited  above  conclusively  compel 
us  to  hold. 

Were  the  provision  as  to  vacancy  (sec.  92,  statutory  condition  5 
( d )),  a provision  introduced  into  the  policy  by  the  company,  it 
might  be  argued  that  this  clause  indicated  that  the  language  em- 
ployed, “only  while,”  etc.,  was  to  be  taken  in  a different  sense  from 
that  placed  upon  it  by  the  cases;  but  this  is  one  of  the  statutory 
conditions  which  the  company  must  needs  insert  in  the  policy,  and 
which  is  applicable  to  all  cases,  not  specially  to  this. 

I would  allow  the  appeal  with  costs  here  and  below. 

We  are,  of  course,  to  administer  the  law  as  we  find  it,  not  as 
we  might  wish  it  to  be. 

Latchford,  C.  J. : — I feel  bound  to  agree. 

Orde,  J.A. : — I agree. 

Middleton,  J.A. : — I agree  in  the  result. 

The  case,  it  appears  to  me,  calls  for  legislative  interference. 

It  is  contrary  to  the  policy  of  our  statutes  that  an  insurance 
company  should  be  able  to  cut  down  a risk  by  a few  words  in  incon- 
spicuous type  printed  so  that  they  are  not  likely  to  be  observed. 

The  statutory  conditions  bind  the  insurance  company  unless  the 
variation  is  conspicuously  printed,  but  by  the  simple  device  of 
adding  a few  lines  of  small  type  below  the  description  of  the  prop- 
erty insured  the  statute  is  avoided  and  the  company  escapes  lia- 
bility. This  Seems  to  me  to  be  peculiarly  vicious  when  the  clause 
thus  interjected  is  in  conflict  with  the  express  terms  of  the  statu- 
tory condition;  but  the  cases  are  binding,  and  I cannot  give  effect 
to  my  own  views. 

Appeal  allowed. 
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[APPELLATE  DIVISION.] 

Norton  v.  Fitzgerald. 

Animals — Liability  of  Owner  for  Injury  Caused  by  Vicious  Dog — 
Evidence — Scienter — Finding  of  Jury — Knowledge  of  Wife  of  De - 
fendant  of  Mischievous  Propensities. 

The  plaintiff,  walking  in  the  street,  was  passing  the  house  of  the 
defendant,  when  his  dog  rushed  out,  knocked  her  down,  and  injured 
her.  At  the  trial  of  an  action  for  damages  for  her  injury  the  jury 
found  that  the  defendant  knew  that  the  dog  was  of  a vicious  dis- 
position and  assessed  damages  to  the  plaintiff:  — 

Held,  that  there  was  evidence  to  sustain  th*e  finding  of  the  jury,  the 
wife  of  the  defendant  (who  was  in  control  of  the  dog)  having 
knowledge  of  its  propensity  to  rush  out  and  jump  at  persons  passing. 
Liability  attaches  to  the  owner  if,  knowing  of  the  mischievous  ten- 
dencies of  his  dog,  he  neglects  reasonable  precautions  to  prevent 
such  tendencies  causing  damage. 

Review  of  the  authorities. 

Fleeming  v.  Orr  (1855),  2 Macq.  H.L.  14,  and  Applebee  v.  Percy 
(1874),  L.R.  9 C.P.  647,  specially  referred  to. 

Per  Riddell,  J.A.: — If  it  is  law  that  “every  dog  is  entitled  to  one 
worry,”  it  is  not  law  that  the  owner  must  have  express  notice  of 
the  worry.  The  owner  need  not  know  of  the  propensity  if  know- 
ledge of  it  is  possessed  by  his  servant  or  his  wife  who  is  in  control. 
Per  Orde,  J.A.: — Whatever  may  have  been'  the  origin  of  the  popular 
idea  that  “a  dog  is  entitled  to  one  bite,”  there  is  no  foundation  in 
modern  times  for  the  theory  that  to  make  its  owner  liable  the  dog 
must  have  been  guilty,  to  the  owner’s  knowledge,  of  at  least  one 
previous  act  of  precisely  the  same  character  as  that  charged. 

An  appeal  by  the  defendant  from  the  judgment  of  Wright,  J., 
upon  the  findings  of  a jury,  in  favour  of  the  plaintiff  for  the  re- 
covery of  $800  in  an  action  for  damages  for  injury  sustained 
by  the  plaintiff  from  an  attack  by  the  defendant’s  dog. 

March  20.  The  appeal  was  heard  by  Latchford,  C.J.,  Rid- 
dell, Middleton,  and  Orde,  JJ.A. 

R.  S.  Robertson,  K.C.,  for  the  appellant,  contended  that  scienter 
had  not  been  shewn,  and,  unless  knowledge  of  the  dog’s  vicious 
character  could  be  brought  home  to  the  defendant,  he  could  not 
be  held  liable:  Stiles  v.  Cardiff  Steam  Navigation  Co.  (1864),  33 
L.J.N.S.Q.B.  310;  Applebee  v.  Percy  (1874),  L.R.  9 C.P.  647; 
Nadeau  v.  City  of  Cobalt  Mining  Co.  (1912),  3 O.W.N.  1126,  1379; 
Baldwin  v.  Casella  (1872),  L.R.  7 Ex.  325 ; Corby  v.  Foster  (1913), 
29  O.L.R.  83;  Baker  v.  Snell,  [1908]  2 K.B.  825;  Line  v.  Taylor 
(1862),  3 F.  & F.  731.  On  the  evidence  there  should  have 
been  a nonsuit  at  the  conclusion  of  the  plaintiff’s  case. 

L.  S.  Lyon,  for  the  plaintiff,  respondent,  contended  that  scienter 
had  been  shewn.  There  was  evidence  that  the  dog  had  attacked, 
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though  not  bitten,  two  persons.  The  evidence  shewed  that  the 
defendant  or  his  wife  knew  or  ought  to  have  known  that  the  dog 
evinced  a savage  disposition,  and  that  was  sufficient  to  render  the 
defendant  liable:  Worth  v.  Gilling  (1866),  L.R.  2 C.P.  1;  Hals- 
bury’s  Laws  of  England,  vol.  1,  p.  372. 
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April  5.  Latchford,  C.J. : — This  appeal  is  from  a judgment 
of  Wright,  J.,  of  the  12th  January,  1928,  entered  upon  the  find- 
ings of  a jury. 

The  quantum  of  damages  is  not  questioned;  the  only  ground 
of  the  appeal  is  that  the  evidence  failed  to  establish  that  the  de- 
fendant knew  that  the  dog  causing  the  damage  was  vicious. 

Liability  attaches  to  the  defendant  if,  knowing  of  the  mischiev- 
ous tendencies  of  his  dog,  he  neglects  reasonable  precautions  to 
prevent  such  tendencies  from  causing  damage  to  the  plaintiff.  A 
full  statement  of  the  law  applicable  was  made  by  Lord  Cranworth 
in  Fleeming  v.  Orr  (1855),  2 Macq.  ELL.  14. 

Starting  from  the  presumption  that,  in  the  case  of  an  animal 
mansuetce  naturce  (as  is  a dog),  no  harm  will  arise  from  leaving 
it  at  large,  “it  follows,”  says  the  learned  Lord  Chancellor  (p.  23), 
“that  there  cannot  be  blame  or  negligence  in  the  owner  merely  from 
him  allowing  liberty  to  an  animal  which  has  not  by  nature  the 
propensity  to  cause  mischief.  Blame  can  only  attach  to  the  owner 
when,  after  having  ascertained  that  the  animal  has  propensities 
not  generally  belonging  to  his  race,  he  omits  to  take  proper  pre- 
cautions to  protect  the  public  against  the  ill  consequences  of  those 
anomalous  habits,  and,  therefore,  according  to  the  English  law,  it 
is  necessary  to  aver  and  prove  this  knowledge  on  the  part  of  the 
owner.  But,  after  all,  the  culpa  or  negligence  of  the  owner  is  the 
foundation  on  which  the  right  of  action  against  him  rests,  though 
the  knowledge  of  the  owner  is  the  medium,  and  the  only  medium, 
through  which  we  in  England  arrive  at  the  conclusion  that  he  had 
been  guilty  of  neglect — and  in  that  sense  it  is  said  that  the  scientia 
is  the  gist  of  the  action.” 

In  Applehee  v.  Percy,  L.R.  9 C.P.  647,  the  majority  of  the 
Court  felt  bound  by  the  authority  of  Gladman  v.  Johnson  (1867), 
36  L.J.C.P.  153,  which  is  to  the  effect  that  what  is  sufficient  notice 
to  an  owner  “must  be  a question  of  degree  in  each  case,  and  that, 
if  a communication  of  this  sort”  (that  is  of  a complaint  regarding 
the  dog  made  to  servants  of  the  defendant)  “is  made  to  one  who,  as 
in  that  case,  was  intrusted  even  occasionally  only  with  the  conduct 
of  the  defendant’s  business,  with  intent  that  it  should  come  to  the 
knowledge  of  the  defendant,  it  is  for  the  jury  to  say  whether  or 
not  it  amounts  to  notice  to  him”  (L.R.  9 C.P.  at  p.  658). 
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App.  Div.  The  jury  have  found  that  the  defendant  or  his  wife  had  notice, 
1928.  or  knew  or  ought  to  have  known,  of  the  dog’s  disposition,  and  that 

' ' the  dog  should  not  have  been  permitted  to  run  loose  and  cause 

v.  possible  damage  to  persons  like  the  plaintiff  lawfully  passing  along 
Fitzgerald,  street  in  front  of  the  defendant’s  property.  The  defendant’s 
Ivatchford,  dog  was  undoubtedly  of  an  irritable  and  mischievous  disposition. 
CJ-  There  is  evidence  that  it  had  attacked,  though  not  bitten,  two 
persons.  It  certainly  rushed  against  the  plaintiff  and  overthrew 
her,  causing  her  leg  to  be  broken.  If  the  evidence  of  Mrs.  Dewes 
was  believed  by  the  juty,  as  appears  to  have  been  the  case,  the 
defendant’s  wife,  in  whose  custody  the  dog  usually  was  during  her 
husband’s  absence  from  his  residence,  had  knowledge  of  the  pro- 
pensity of  the  dog  to  rush  occasionally  at  persons  and  threaten  to 
bite  them. 

I think  scientia  has  been  established,  and  that  the  appeal  should 
be  dismissed  with  costs. 


Riddell,  J.iL : — The  plaintiff,  a married  woman,  was  walking 
on  Chestnut  Park-road,  in  Toronto,  in  the  evening  of  the  1st  March, 
1927,  and,  when  she  was  passing  the  house  of  the  defendant,  his  dog, 
which  seems  to  be  a half-bred  collie,  ran  out  viciously — “flew  out,” 
as  the  plaintiff  graphically  describes  it — flew  at  the  plaintiff,  jumped 
at  her  side  and  knocked  her  down.  She  received  somewhat  severe 
injuries  from  the  fall,  breaking  her  ankle. 

The  jury  found  that  the  defendant  knew  that  his  dog  was  of  a 
vicious  disposition  and  gave  the  plaintiff  a verdict  of  $800  damages. 

The  only  point  in  the  case  is  as  to  scienter : whatever  may  have 
been  the  original  state  of  the  Common  Law,  as  to  which  Charles- 
worth  on  Liability  for  Dangerous  Things,  Holdsworth’s  History  of 
English  Law,  vol.  3,  and  other  works  of  authority  may  be  con- 
sulted, it  is  certain  that  by  Blackstone’s  time  the  law  as  to  dogs 
was  quite  settled,  that  “if  a man  keeps  a dog  . . . used  to  do 
mischief  . . . the  owner  must  answer  for  the  consequences, 

if  he  know  of  such  evil  habit:”  Commentaries,  bk.  3,  p.  154.  We 
need  not  inquire  how  the  necessity  of  scienter  on  the  part  of  the 
owner  came  to  be  insisted  upon,  whether  or  not  on  the  principle  laid 
down  by  Chief  Justice  Holt  in  Mason  y.  Keeling  (1700),  12  Mod. 
332,  because  the  owner  could  not  have  “a  valuable  property”  in  a 
dog — the  law  is  too  well  settled  to  be  questioned. 

The  evidence  relied  upon  to  prove  the  scienter  is  not  extensive, 
but  I think  it  is  sufficient. 

Annie  Dewes,  who  had  lived  in  the  house  of  the  defendant  four 
or  five  months,  swore  that  the  dog  “flew  at”  her  twice,  that  she  had 
told  the  wife  of  the  defendant  that  he  was  a vicious  dog,  that,  when 
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allowed  to  go  out  into  the  back -yard,  he  would  bite  holes  in  the  app-  Div- 

fence,  that  when  people  called  he  was  vicious,  barked  terribly  at  1928. 

the  door,  and  the  wife  of  the  defendant  always  had  a whip  in  her  _ _ 

^ 1 Norton 

hand  to  keep  him  away  from  the  door  (it  was  said  for  the  defendant  v, 
that  this  “whip”  was  in  fact  a leash,  but  I cannot  see  that  that  Fitzgerald. 
diminishes  the  effect  of  the  evidence,  if  it  is  true).  She  also  said  Ridden,  J.A. 
that  the  dog  would  jump  at  her  when  she  was  going  to  her  room. 

A witness,  Cornelius,  tells  of  the  dog  coming  at  him  some  time 
before  and  trying  to  catch  him  by  the  leg ; but  he  does  not  help  as  to 
scienter.  It  cannot  be  said  that  there  was  not  evidence  upon  which 
the  jury  could  find  that  the  dog  was  vicious;  the  evidence  of  scienter 
may  not  be  considered  so  convincing;  but  I think  that  it  is 
sufficient. 

To  me  it  is  incredible  that  the  dog  could  have  been  of  the 
disposition  described  by  Annie  Dewes,  and  the  householder  remain 
unaware  of  its  character;  and  I think  the  learned  Judge  was  right 
in  asking  the  jury  to  consider  whether  it  was  likely  that  the  owner 
could  be  unaware  of  the  dog’s  disposition. 

It  is  not  necessary  that  express  notice  of  the  disposition  should 
be  proved — it  is,  perhaps,  law  that  “every  dog  is  entitled  to  one 
worry,”  but  it  is  not  law  that  the  owner  must  have  express  notice 
of  the  worry.  It  is  laid  down  that  “the  owner  himself  need  not 
know  of  his  animal’s  mischievous  propensity,  provided  that  such 
knowledge  is  possessed  by  his  servant,  who  either  had  control  over 
the  animal  or  was  the  manager  or  agent  of  the  owner  on  the  prem- 
ises where  the  animal  was  kept Charlesworth,  Liability  for  Dan- 
gerous Things,  p.  94. 

In  the  present  case  the  dog  was  left  under  the  control  of  the 
defendant’s  wife,  as  were  the  premises  where  he  was  kept;  and  I 
can  think  of  no  principle  on  which  it  could  be  held  that,  if  it  had 
been  a servant  in  a stricter  sense  who  had  such  control,  liability 
would  have  attached,  but  it  will  not  attach  when  the  person  left  in 
charge  is  the  wife. 

In  Gladman  v.  Johnson,  36  L.J.C.P.  153,  the  wife  of  the  de- 
fendant attended  to  a milk  business  “which  was  carried  on  upon 
the  premises  where  the  dog  was  kept,”  and  a complaint  was  made 
to  her;  this  was  considered  evidence  of  scienter.  I presume  it 
could  scarcely  be  thought  that  it  was  an  important  circumstance 
that  she  carried  on  the  business  or  that  anything  was  important 
except  the  fact  that  she  was  in  control  of  the  premises  where  the 
dog  was  kept. 

In  Baldwin  v.  Casella,  L.R.  7 Ex.  325,  the  coachman  who  was 
in  charge  of  the  stable  in  which  the  dog  was  kept,  knew  that  the 
dog  was  mischievous;  and  that  was  considered  sufficient  to  fix  the 
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owner  with  liability.  So,  too,  in  Applebee  v.  Percy,  L.R.  9 C.P. 
647,  the  barmen  in  charge  of  the  pnblic-honse  in  which  the  dog  was 
kept,  who  knew  of  the  disposition  of  the  dog,  were  considered  to 
represent  the  master  for  the  purpose  of  scienter,  whether  they  in- 
formed the  master  or  not.  Duncan  v.  Carleton  (1895),  11  Times 
L.R.  524,  contains  a remark  of  Collins,  J.,  indicating  that  in  his 
opinion  notice  to  the  wife  was  sufficient — although,  indeed,  he  did 
not  seem  to  think  that  “sauce  for  the  goose  was  sauce  for  the 
gander.” 

I do  not  think  it  helpful  to  examine  the  many  cases  on  this 
subject,  as  I am  of  the  opinion  that  there  was  ample  evidence  of 
scienter,  as  defined  by  binding  authority,  to  justify  the  jury  in  the 
decision  they  have  come  to. 

I would  dismiss  the  appeal  with  costs. 

Middleton,  J.A. : — The  evidence,  if  believed,  of  the  maid  at  one 
time  employed  by  the  defendant  shewed  that  she  had  full 
knowledge  of  the  vicious  nature  of  the  defendants  dog.  The  case 
of  Applebee  v.  Percy,  L.R.  9 C.P.  647,  shews  that  knowledge  of 
the  offence  by  the  servant  of  the  defendant  is  sufficient  evidence 
of  scienter  to  go  to  the  jury,  even  though  the  servant  had  not  the 
care  of  the  dog,  and  though  there  was  no  evidence  that  the  servant 
had  communicated  his  knowledge  to  the  master. 

This  being  sufficient  to  dispose  of  the  appeal,  I prefer  to  refrain 
from  any  further  discussion. 

Orde,  J.A. : — I think  there  was  ample  evidence  here  of  know- 
ledge on  the  part  of  the  defendant,  or  of  those  for  whose  know- 
ledge he  must  answer,  of  the  vicious  propensity  of  his  dog  to  rush 
violently  at  human  beings,  to  bark  at  them  and  to  jump  at  them  in 
an  alarming  way.  That  evidence  the  jury  believed,  and  I can  see 
no  ground  for  disturbing  their  verdict  against  the  defendant. 

Whatever  may  have  been  the  origin  of  the  popular  idea  that 
“a  dog  is  entitled  to  one  bite,”  there  is  no  foundation  in  modern 
times  for  the  theory  that  to  make  its  owner  liable  the  dog  must  have 
been  guilty,  to  the  owner’s  knowledge,  of  at  least  one  previous  act 
of  precisely  the  sa^e  character  as  that  charged.  Knowledge  of  pro- 
pensity or  disposition  to  do  things  which  may  naturally  result  in 
injury  to  other  people  is  enough  to  fasten  liability  upon  the  owner. 

Appeal  dismissed  with  costs. 
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[APPElLiLATEJ  DIVISION.] 

Re  Irvine. 

Dower  — Land  Passing  to  Trustee  for  Creditors  under  Authorised 
Assignment  in  Bankruptcy — Release  of  Wife's  Dower  Obtained  by 
Trustee — Reconveyance  by  Trustee  to  Husband — Dower  Attaching 
notwithstanding  Release — Dower  Act,  R.S.O.  1927 , ch.  100,  sec.  1 
— “ Whereof  he  was  Seised” — Land  “ Granted  by  the  Crown  as  Min- 
ing Land ” — See.  6 of  Act — Conveyance  of  “ Surface  Rights ” to  Hus- 
band— Husband  Dying  “Entitled”  to  Land — Acceptance  of  Offer 
for  Sale  not  Communicated  to  Proposed  Purchaser  until  after 
Death  of  Husband. 

I.,  being  the  owner  in  fee  of  a parcel  of  land,  made  an  assignment  for 
the  benefit  of  creditors,  and  the  assignee  procured  a release  and 
grant  of  dower  from  I.’s  wife.  This  purported  to  grant  to  I.  all  right 
of  dower,  present  or  to  accrue,  in  the  land.  Subsequently,  the 
assignee  reconveyed  the  land  to  I.,  and  I.  died  seised  of  it,  subject 
to  a mortgage:  — : — 

Held,  that  the  widow’s  release  and  grant  did  not  deprive  her  of  all  right 
of  dower:  the  land  was  part  of  “the  lands  of  her  husband,  whereof 
he  was  seised,”  within  the  words  of  the  Dower  Act,  R.S.O.  1927,  ch. 
100,  sec.  1;  and  she  was  entitled  to  her  dower. 

The  Crown  granted  to  H.  a lot  “as  mining  land.”  The  “surface  rights” 
were  granted  to  another,  and  I.  became,  by  conveyance  from  that 
other,  the  owner  of  the  “surface  rights,”  that  is,  of  the  land  subject 
to  the  “mineral  rights:” — - 

Held,  that  whatever  interest  I.  had  in  this  land  was  in  land  which 
was  “granted  by  the  Crown  as  mining  land,”  and  came  within  the 
words  of  sec.  6 of  the  Dower  Act. 

Shortly  before  his  death,  I.  signed  an  acceptance  of  a written  offer 
under  seal  for  the  purchase  of  his  interest,  and  instructed  his  son 
to  send  the  acceptance  by  mail  to  the  proposed  purchaser  as  soon  as 
possible.  The  son  did  not  mail  the  acceptance  until  after  his.  father’s 
death;  and  it  was  held,  that  I.  died  “entitled”  to  the  land,  within 
the  meaning  of  sec.  6,  the  authority  of  the  son  being  terminated  by 
the  death. 


Motion  by  the  executors  of  the  will  of  John  Albert  Irvine, 
deceased,  for  the  advice  and  direction  of  the  Court  concerning 
questions  arising  in  the  administration  of  the  estate  of  the  deceased. 

The  motion  was  heard  by  Fisher,  J.,  in  the  Ottawa  Weekly 
Court. 

17.  F.  Schroeder,  for  the  executors  and  beneficiaries. 

Harold  Fisher , K.C.,  for  the  widow. 

December  6,  1927.  Fisher,  J. : — John  Albert  Irvine  died  on 
the  29th  January,  1927,  and  probate  of  his  will  was  granted  to 
his  two  sons  by  the  Surrogate  Court  of  the  District  of  Temiskaming. 
Under  the  will,  the  two  sons,  Louis  J.  Irvine  and  Albert  E.  Irvine, 
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were  named  as  the  executors  and  are  the  sole  beneficiaries.  After 
directing  payment  of  debts,  the  will  reads : — 

“I  give  devise  and  bequeath  all  my  real  and  personal  estate 
which  I may  die  possessed  of  or  interested  in  in  the  manner  follow- 
ing that  is  to  say  to  my  beloved  sons  Albert  Ernest  Irvine  of  the 
city  of  Calgary  in  the  Province  of  Alberta  railway  employee  and 
Lonis  John  Irvine  of  Kirkland  Lake  miner  in  equal  shares.  My 
wife  Jennie  Elena  Irvine  having  entered  into  a separation  agree- 
ment dated  20th  day  of  September  A.D.  1916  and  having  received 
the  payments  therein  agreed  to  be  paid  and  payments  subsequent 
thereto  and  having  agreed  to  release  all  her  dower  and  title  and 
right  in  my  real  and  personal  property  I hereby  disinherit  her.” 

The  testator  at  the  time  of  his  decease  was  the  owner  of  three 
parcels  of  property:  (1)  lot  24  in  the  1st  concession,  Ottawa  front, 
in  the  township  of  Nepean;  (2)  lot  No.  48  as  shewn  on  plan  M. 
15,  Temiskaming;  (3)  an  undivided  one-half  interest  in  mining 
claim  L.2311,  situate  in  the  township  of  Teck,  in  the  district  of 
Temiskaming. 

The  widow  claims  to  be  entitled  to  dower  in  each  of  these  three 
parcels  of  land. 

It  is  unnecessary  to  determine  the  widow’s  right  to  dower  in 
parcel  No.  3,  as  counsel  representing  the  executors  admitted  on  the 
return  of  the  motion  that  she  was  entitled  to  dower. 

It  appears  that  in  1916  the  testator  was  confined  in  an  asylum 
in  Brockville  and  was  discharged  during  that  year.  After  his 
discharge,  owing  to  unhappy  differences  existing  between  him  and 
his  wife,  a separation  agreement  (produced)  was  entered  into. 
By  that  agreement  the  husband  agreed  to  pay,  and  did  pay,,  to  his 
wife  the  sum  of  $2,500  at  the  times  mentioned  in  the  agreement, 
and  also  discharged  certain  other  liabilities  which  it  is  unnecessary 
to  refer  to. 

By  the  separation  agreement  the  wife  agreed  to  and  did  live 
separate  and  apart  from  her  husband  and  conveyed  to  him  her  un- 
divided one-half  interest  in  the  south  half  of  lot  15  in  the  4th  con- 
cession of  Cumberland.  The  agreement  is  silent  as  to  the  dower 
rights  in  any  lands  which  might  be  acquired  by  the  husband  at  a 
future  date. 

The  testator  acquired  parcels  Nos.  1 and  2,  and  in  1919  was  con- 
ducting a mercantile  business  on  his  property  at  Kirkland  Lake. 
He  got  into  financial  difficulties  and  made  an  assignment  in  1922 
to  one  W.  Y.  Dennison  as  trustee.  Upon  the  assignment,  parcel 
No.  1 became  vested  in  the  trustee,  and  on  the  27th  April,  1922, 
the  trustee  obtained  from  the  widow  a release  of  her  dower  in  these 
lands  in  consideration  of  the  payment  of  $200.  The  release  was 
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registered  on  the  4th  May,  1922.  Irvine  having  settled  with  all  his 
creditors,  the  trustee  reconveyed  to  him  the  lands  described  in 
parcel  1,  and  at  the  time  of  Irvine’s  death  he  was  the  registered 
owner  thereof,  subject  to  a mortgage  in  favour  of  his  son  Louis  for 
$700.  There  is  some  dispute  about  the  amount  due  on  this  mort- 
gage, but  counsel  agreed  that  that  question  could  be  dealt  with  on  a 
reference.  In  any  event,  if  there  are  facts  in  dispute,  I could  not 
dispose  of  them  on  this  motion. 

One  of  the  questions  the  executors  desire  to  have  determined  is 
whether  or  not  the  widow  is  now  entitled  to  dower  in  these  same 
lands. 

I am  of  opinion  that  the  release  to  Dennison  did  not  operate 
as  a release  of  dower  for  all  time,  and  all  that  the  widow  released 
to  the  trustee  was  her  inchoate  right  to  dower,  and  upon  the  recon- 
veyance to  the  husband  the  wife’s  dower  attached  and  upon  his 
death  he  was  seised  in  fee  simple,  and  his  widow  is  now  entitled  to 
dower. 

Whether  the  executors  are  entitled  on  equitable  grounds  to  de- 
duct the  sum  of  $200  from  whatever  sum  the  widow’s  dower  may 
be  fixed  at  is  a matter  which  I am  not  on  this  motion  called  upon 
to  determine. 

The  next  question  is  whether  or  not  the  widow  is  entitled  to 
dower  in  parcel  No.  2,  and  that  brings  me  to  a consideration  of  an 
offer  to  purchase  these  lands,  signed  by  the  deceased,  and  to  sec.  7 
of  the  Dower  Act,  R.S.O.  1914,  ch.  70,  now  sec.  6 of  R.S.O.  1927, 
ch.  100,  which  reads  : — 

“No  dower  shall  be  recoverable  out  of  any  land  which  has  been 
heretofore  or  shall  be  hereafter  granted  by  the  Crown  as  mining 
land  in  case  such  land  is,  on  or  after  the  31st  day  of  December, 
1897,  granted  or  conveyed  to  the  husband  of  the  person  claiming 
dower  and  he  does  not  die  entitled  thereto.” 

The  facts  are  that  the  testator  was  desirous  of  selling  the  lands 
described  in  this  parcel;  and,  whilst  he  was  temporarily  residing 
with  his  son  in  Calgary,,  received  a written  offer  ‘ (produced)  to 
purchase  the  property  for  the  sum  of  $11,000.  The  testator,  under 
his  hand  and  seal,  accepted  the  offer  on  the  29th  January,  1927,  and 
died  on  the  same  day,  a few  hours  after  executing  the  acceptance. 
Prior  to  his  death  he  requested  his  son  to  mail  the  acceptance  to 
the  solicitor  (Hunt)  representing  the  purchasers,  from  whom  it 
had  been  received,  and  the  son  mailed  the  letter  the  following  day. 
The  acceptance  was  in  the  course  of  mail  received  by  the  solicitor 
for  the  purchasers,  and  the  purchasers  deposited,  on  the  3rd  Febru- 
ary,  1927,  $1,000  in  the  bank  to  the  credit  of  the  vendor.  It  will  be 
noted  that  this  deposit  was  made  after  the  vendor’s  death. 
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Counsel  for  the  executors  and  beneficiaries  contends  that  the 
effect  of  the  contract  of  sale  entered  into  by  the  testator  was  to 
deprive  the  testator  of  any  beneficial  interest  in  the  lands,  and 
operated  as  a conversion,  and  therefore  the  testator  did  not  die 
“entitled”  as  required  by  sec.  7,  supra,,  and  the  widow  has  no  dower. 

Counsel  for  the  widow  contends  that  there  was  no  completed 
contract,  because  the  offer  of  acceptance  was  mailed  after  the  death 
of  the  acceptor,  and  either  party  up  to  the  time  of  mailing  had  a 
right  to  withdraw,  and  in  any  event,  if  a binding  contract  had  been 
entered  into,  the  testator  died  “entitled.” 

It  appears  that  the  Crown  granted  these  lands  to  one  Horn 
and  others  as  mining  lands',  that  Horn  then  granted  to  one  Kirk- 
patrick, as  trustee  for  himself  and  others,  these  “surface  rights” 
only;  that  Kirkpatrick  conveyed  the  surface  rights  to  one  Doig, 
and  then  Doig,  by  certificate  of  ownership  under  the  Land  Titles 
Act  (produced),  conveyed  the  surface  rights  to  the  testator  on  the 
21st  May,  1920.  The  certificate  of  ownership  reads: — 

“This  is  to  certify  that  under  transfer  No.  16574,  Temiskaming, 
dated  19th  May,  1919,  from  James  Doig,  in  consideration  of  $1, 
John  A.  Irvine,  of  the  city  of  Ottawa,  in  the  county  of  Carleton, 
gentleman,  is  the  owner  in  fee  simple,  with  an  absolute  title,  of  the 
surface  rights  of  that  certain  parcel  of  land  registered  under  the 
Land  Titles  Act  as  parcel  4032,”  etc. 

I think  that  the  object  and  intention  of  the  Legislature  in  pass- 
ing sec.  7 was  to  give  to  the  owner  of  mining  lands  the  same  free- 
dom of  disposal  as  he  possessed  in  connection  with  the  sale  and 
transfer  of  personal  property,  and  that,  to  facilitate  the  transfer 
of  mining  lands  in  which  the  minerals  were  reserved,  the  owner 
was  entitled  to  sell  and  transfer  the  same  at  any  time  during  his 
lifetime  without  reference  to  his  wife’s  dower,  and  that  it  was  only 
when  the  owner  died  without  making  any  transfer  that  his  widow’s 
right  to  dower  attached,  because  he  would  then  be  deemed  to  have 
died  “entitled”  within  the  meaning  of  this  section. 

The  testator  was  a grantee  of  surface  rights  only ; and,  as  sec.  7 
refers  to  mining  lands,  I am  of  opinion  that  that  section  has  no 
application. 

I think  it  is  well  settled  law  that  if  two  parties  to  a proposed 
contract  use  the  post-office  as  a medium  of  communication,  the 
post-office  becomes  the  common  agent  of  both ; and  that,  if  an  offer 
to  purchase,  absolute  and  unambiguous  in  its  terms,  is  made  and 
mailed  in  the  lifetime  of  the  vendor  to  the  proposed  purchaser,  and 
there  is  an  unconditional  acceptance  by  him,  the  moment  the  accept- 
ance is  maned  a valid  and  irrevocable  contract  has  been  concluded. 
See  Byrne  v.  Van  Tienhoven  (1880),  5 C.P.D.  344;  Harris's  Case 
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(1872),  L.R.  7 Ch.  587;  Dunlop  v.  Higgins  (1848),  1 H.L.C.  381.  Fisher,  J. 

An  offer  is  not  completed  until  mailed.  See  In  re  National  Sav-  1927. 
ings  Bank  Association , H ebb’s  Case  (1867),  L.R.  4 Eq.  9;  In  re  Re"]~ne 
London  and  Northern  Bank , Ex  p.  Jones,  [1900]  1 Ch.  220;  also 
see  Pollock  on  Contracts,  9th  ed.,  p.  36.  But  the  offer  of  acceptance 
must  be  mailed  before  the  acceptor’s  death,  as  the  death  of  the 
principal  determines  the  authority  of  an  agent,  and  in  the  present 
case  the  testator’s  death  put  an  end  to  the  authority  of  the  son  to 
mail  the  acceptance  of  the  offer.  A valid  act  cannot  be  done  in 
the  name  of  a dead  man.  See  Jacques  v.  W orthington  (1859),  7 
Gr.  192,  approved  in  McQuesten  v.  Thompson  (1862),  2 E.  & A. 

167. 

Counsel  for  the  beneficiaries  admits  that,  if  there  was  no  bind- 
ing contract,  the  testator  died  “entitled,”  and  dower  attached  under 
sec.  2 of  the  Act.  My  conclusion  is  that  there  was  not  a com- 
pleted contract,  and  the  testator  did  die  “entitled”  within  the 
meaning  of  sec.  7,  supra . 

Having  found  that  there  was  not  a completed  contract,  it  is 
unnecessary  for  me  to  discuss  the  other  points  raised  and  the 
authorities  referred  to  on  the  argument. 

An  order  will  therefore  issue  declaring  that  the  widow  is  en- 
titled to  dower  in  parcels  Nos.  1 and  2,  and,  counsel  for  the  widow 
consenting,  a reference  will  be  directed  to  the  Local  Master  at 
Ottawa  to  determine  the  amount  to  which  the  widow  is  entitled 
in  respect  of  her  dower. 

The  widow  is  entitled  to  her  costs  of  this  application  payable 
out  of  the  estate;  costs  to  the  executors,  as  between  solicitor  and 
client,  to  be  paid  out  of  the  estate. 

The  executors  and  beneficiaries  appealed  from  the  order  of 
Fisher,  J. 

March  21  and  22.  The  appeal  was  heard  by  Latchford,  C.J., 

Riddell,  Middleton,  and  Orde,  JJ.A. 

Shirley  Denison,  K.C.,  and  W.  F.  Shroeder,  for  the  appellants. 

As  to  parcel  1,  the  release  and  grant  of  dower  by  the  widow  to  the 
trustee  in  bankruptcy  for  $200  deprives  the  widow  of  her  right  to 
dower  in  that  land  for  all  time,  so  that,,  when  her  husband,  there- 
after, again  acquired  ownership,  her  right  to  dower  did  not  again 
attach.  The  husband,  being  a purchaser  from  the  trustee  in  bank- 
ruptcy, takes  the  benefit  of  the  release  of  dower : Bird  v.  Philpott, 

[1900]  1 Ch.  822;  Duncan  on  Bankruptcy,  p.  393.  The  widow  is 
not  entitled  to  dower  in  parcel  2.  There  was  a completed  contract 
of  sale  by  the  testator,  and  the  effect  of  this  was  to  deprive  him  of 
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any  beneficial  interest  in  the  land,  and  operated  as  a conversion, 
and  therefore  the  testator  did  not  die  "entitled,”  as  required  by  sec. 
7 of  the  Dower  Act,  R.S.O.  1914,  ch.  70:  Township  of  Bucke  v. 
Macrae  Mining  Co.  Ltd.,  [1927]  S.C.R.  403;  Xenos  v.  Wickham 
(1867),  L.R.  2 H.L.  296;  In  re  Seymour , Fielding  v.  Seymour, 
[1913]  1 Ch.  475;  Tupper  v.  Foulkes  (1861),  9 C.B.N.S.  797;. 
Hinton  v.  Hinton  (1755),  2 Ves.  Sr.  631.  The  offer  and  accept- 
ance being  under  seal,  the  contract  was  complete  and  binding  upon 
delivery  to  the  testator’s  son  for  delivery  to  Mitchell:  Nelson  Coke 
and  Gas  Co.  v.  Pellatt  (1902),  4 O.L.R.  481,  at  p.  488;  Z wicker  v. 
Z wicker  (1899),  29  Can.  S.C.R.  527;  Macedo  v.  Stroud,  [1922] 
2 A.C.  330;  Lloyd  v.  Lloyd  (1843),  4 Dr.  & War.  354. 

Harold  Fisher,  K.C.,  for  the  widow  of  the  deceased,  respondent, 
contended,  as  to  parcel  1,  that  when  the  widow  released  her  dower 
that  release  had  relation  only  to  the  dower  she  would  have  had  by 
virtue  of  the  previous  seisin  of  her  husband,  and  on  reconveyance 
her  dower  again  attached.  As  to  parcel  2,  there  never  was  a com- 
pleted contract  of  sale.  There  never  was  an  acceptance : Reynolds 
v.  Atherton  (1921),  125  L.T.R.  690,  at  p.  695;  Larkin  v.  Gardiner 
(1895),  27  O.R.  125,  at  p.  127.  The  acceptance  was  mailed  after 
the  death  of  the  acceptor.  The  testator’s  son  had  no  authority  to 
mail  the  acceptance  after  his  father’s  death.  Dp  to  the  time  of 
mailing,  either  party  had  the  right  to  withdraw:  In  re  National 
Savings  Bank  Association , Hebb’s  Case,  L.R.  4 Eq.  9 ; Robinson  v. 
Moffatt  (1916),  37  O.L.R.  52;  In  re  Fldtt  and  United  Counties  of 
Prescott  and  Russell  (1890),  18  A.R.  1,  at  p.  16;  Re  Williams 
(1903),  7 O.L.R.  156;  4 C.E.D.  (Ont.),  p.  289;  Anning  v.  Anning 
(1916),  38  O.L.R.  277;  Molsons  Bank  v.  Cranston  (1918),  44 
O.L.R.  58.  There  was  no  delivery  of  the  acceptance.  The  fact 
of  the  document  bearing  a seal  made  no  difference.  Even  if  a 
binding  contract  was  entered  into,  the  testator  died  “entitled,” 
within  the  meaning  of  sec.  7,  and  his  wife  is  entitled  to  dower. 


April  5.  Latchford,  C.J. : — This  appeal  is  from  the  judg- 
ment of  Fisher,  J.,  in  the  Weekly  Court  at  Ottawa,  holding  that 
the  widow  of  the  testator  is  entitled  to  dower  in  part  of  lot  24, 
concession  1,  Ottawa  front,  in  the  township  of  Nepean,  and  in 
lot  48,  plan  M.15,  Temiskaming. 

I find  myself  unable  to  add  anything  of  value  to  the  reasons 
of  the  learned  Judge  for  holding  that,  in  the  circumstances  dis- 
closed, dower  attached  to  both  parcels. 

Accordingly,  I think  the  appeal  should  be  dismissed  with 
costs. 
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Riddell,  J.A. : — An  appeal  from  the  judgment  of  Mr.  J ustice 
Fisher  holding  the  respondent  entitled  to  dower  in  two  parcels 
of  land. 

Each  of  the  parcels  stands  by  itself,  and  the  right  to  dower  in 
the  two  depends  on  different  principles — consequently  they  must 
be  dealt  with  separately. 


App.  Div. 
1028. 

Re  Irvine. 
Riddell,  J.A. 


(1)  Lot  24,  concession  1,  Ottawa  Front,  Nepean. 

The  deceased  was,  before  1922,  the  owner  in  fee  of  this  lot: 
in  that  year,  getting  into  financial  difficulties,  he  made  an  assign- 
ment for  the  benefit  of  creditors,  and  the  assignee  procured  a 
release  and  grant  of  dower  from  the  wife.  This  purported  to 
grant  to  Irvine  all  right  of  dower,  present  or  to  accrue,  in  the 
land.  Subsequently,  the  assignee  reconveyed  to  land  to  Irvine, 
and  Irvine  died  seised  of  it,  subject  to  a small  mortgage. 

It  is  argued  that  the  release  and  grant  of  dower  operates  to 
deprive  the  widow  of  all  right  to  dower  in  this  land.  I do  not 
think  so — giving  the  fullest  effect  to  the  grant,  it  did  not  and 
could  not  act  so  as  to  prevent  the  land  being  part  of  “the  lands 
of  her  husband,  whereof  he  was  seised,”  and  consequently  the  land 
comes  within  the  very  words  of  the  Dower  Act,  now  R.S.O.  1927, 
ch.  100,  sec.  1,*  and  she  is  entitled  to  her  dower  in  the  third  part 
of  such  land. 

(2)  The  other  parcel  raises  a different  question,  and  one  not 
wholly  free  from  difficulty. 

The  Crown  granted  to  one  Horne  and  others  lot  No.  48  as 
shewn  on  plan  M.15,  Temiskaming,  “as  mining  land;”  the  “sur- 
face rights”  in  this  lot  were  granted  to  one  K.,  and  by  him  to 
one  D.,  who  conveyed  to  Irvine — Irvine  thus  became  the  owner 
of  the  “surface  rights”  in  this  lot,  i.e.,  of  the  land  subject  to  the 
“mineral  rights.”  It  is  alleged  by  the  appellant  that  Irvine  did 
not  die  entitled  thereto;  and  the  provisions  of  what  is  now  R.S.O. 
1927,  ch.  100,  sec.  6,  are  quoted  to  shew  that  the  widow  is  not 
entitled  to  dower  in  this  lot.  The  section  reads  : — 


“No  dower  shall  be  recoverable  out  of  any  land  which  has  been 
heretofore  or  shall  be  hereafter  granted  by  the  Crown  as  mining 
land  in  case  such  land  is,  on  or  after  the  31st  day  of  December, 


*1.  A widow,  on  the  death  of  her  husband,  may  tarry  in  his  chief 
house  for  forty  days  after  his  death,  within  which  time  her  dower 
shall  be  assigned  her,  if  it  has  not  been  assigned  her  before,  and  in 
the  meantime  she  shall  have  her  reasonable  maintenance;  and  for  her 
dower  shall  be  assigned  to  her  the  third  part  of  all  the  lands  of  her 
husband,  whereof  he  was  seised  at  any  time  during  coverture,  except 
such  thereof  as  he  was  so  seised  of  in  trust  for  another. 
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1897,  granted  or  conveyed  to  the  husband  of  the  person  claiming 
dower  and  he  does  not  die  entitled  thereto.” 


_ - — The  precise  terminology  of  this  section  must  be  borne  m mind 

Re  Irvine.  , . , , . 

to  arrive  at  the  proper  conclusion. 

tiddell,  J.A.  It  js  argued  that  the  land  of  which  the  deceased  became  the 

owner  is  not  and  was  not  “mineral  lands”  or  “mining  land,”  as 

he  had  only  the  surface  and  not  the  minerals.  This,  as  it  seems 

to  me,  is  to  ignore  the  wording  of  the  Act.  The  Act  does  not 

speak  or  purport  to  speak  of  “mining  land,”  but  of  what  is  “granted 

by  the  Crown  as  mining  land,”  and,  in  my  view,  it  makes  no 

difference,  for  the  purposes  of  this  section,  whether  the  land 

granted  is  mining  land,  or  grazing  land,  or  any  other  kind  of 

land — in  a word,  it  is  not  what  kind  of  land  it  is  but  how  the 

Crown  in  the  grant  describes  it.  It  would  never  be  argued  that 

the  section  refers,  for  example,  to  land  which  is  in  fact  “mining 

land”  but  not  so  described  in  the  patent. 

The  Crown  describing  what  was  granted  as  “mining  land,” 
that  which  ultimately  came  to  the  deceased  was  included — omne 
majus  continet  in  se  minus — either  it  was  granted  as  “mining 
land”  or  it  was  not  granted  at  all.  And  nothing  that  any  one 
could  do  could  possibly  cause  it  to  lose  the  quality  of  having  been 
“granted  as  mining  land.”  It  does  not  seem  necessary  to  give 
an  accurate  name  to  the  estate  of  the  deceased — probably  it  will 
be  found  to  be  a fee-simple,  subject  to.  the  profits-a-prendre  of  the 
owner  of  the  mineral  rights;  that,  however,  I do  not  determine, 
as  it  is  sufficient  to  say  that  whatever  interest  the  deceased  had  in 
this  land  was  in  land  which,  in  the  language  of  the  statute,  was 
“land  . . . granted  by  the  Crown  as  mining  land”  and  “con- 

veyed to  the  husband  of  the  person  claiming  dower.”  In  my  opin- 
ion, it  is  of  no  importance  what  kind  of  land  it  is,  or  how  it  was 
conveyed  to  him;  and,  coming,  as  it  does,  within  the  very  words  of 
the  statute,  it  must  be  held  to  be  governed  by  the  statute. 

This,  however,  is  not  sufficient  to  deprive  the  widow  of  dower 
— to  have  this  effect,  the  husband  must  “not  die  entitled  thereto :” 
and  this  is  the  only  difficulty  I can  see  in  the  case. 

The  evidence  is  not  satisfactory  as  to  the  circumstances  of  the 
alleged  acceptance  of  the  offer  to  purchase.  Assuming  that  a sealed 
offer  to  purchase  was  transmitted  to  the  deceased  at  Calgary,  and 
that  he  signed  a sealed  acceptance,  we  cannot  be  sure  as  to  what 
subsequently  took  place.  Whether  the  evidence  was  intentionally 
kept  obscure  or  not,  it  is  difficult  to  discover  precisely  what  did 
take  place. 

From  a careful  perusal  of  the  evidence,  it  would  appear  that 
the  following  are  the  facts. 
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The  deceased  being  ill  in  Calgary,  his  son  carried  on  negotia- 
tions at  Kirkland  Lake,  resulting  in  a written  offer  under  seal 
being  sent  to  the  deceased  in  Calgary,  accompanied  by  a letter 
stating  how  the  acceptance  was  to  be  made.  He  kept  his  papers  in 
a parcel  in  his  own  possession  at  the  house  of  his  son  Albert,  in 
Calgary.  Being  seriously  ill,  he  was  taken  to  the  hospital;  at  his 
request,  his  son  brought  the  parcel  to  the  hospital  to  him  on  Satur- 
day the  29th  January,  1927.  He  had  asked  for  a lawyer,  and 
apparently  Mr.  Dingle,  a solicitor  of  Calgary,  had  been  sent  for 
and  came  to  the  hospital  to  draw  a will.  The  parcel  of  papers, 
including  the  offer  to  purchase,  being  given  by  the  son  to  the  de- 
ceased, he  opened  the  parcel,  took  out  the  offer  to  purchase,  and 
signed  the  acceptance  in  the  presence  of  the  lawyer  and  apparently 
of  the  son.  He  then  put  all  the  papers  in  the  parcel,  gave  it  to  his 
son  with  the  instruction  to  keep  it  for  him — also  to  mail  the  accept- 
ance as  soon  as  possible.  The  son  took  the  parcel  home  and  did 
not  mail  the  acceptance  until  after  the  father’s  death ; the  day  after 
the  death,  which  occurred  on  the  Saturday,  the  son  mailed  the  letter 
with  the  acceptance. 

Under  these  circumstances,  I am  of  opinion  that  the  deceased 
died  entitled  to  this  land. 

The  parcel  was  given  to  the  son  to  keep  for  his  father  with  the 
direction,  indeed,  to  send  the  acceptance  as  soon  as  possible — this 
direction  was  not  a direction  to  hold  and  send  the  acceptance  as 
trustee  for  the  proposed  purchaser — the  direction  could  have  been 
revoked  until  the  letter  was  actually  mailed,  and  at  the  time  of 
the  death  it  had  not  been  mailed.  Consequently,  at  the  time  of 
the  death,  the  whole  matter  was  in  fieri,  and  the  dying  man  was 
“entitled”  to  the  land.  Under  the  statute,  it  is  of  no  importance 
what  was  done,  the  decedent  is  not  “to  die  entitled.”  (Of  course, 
any  authority  to  the  son  to  act  for  the  father  died  with  the  father, 
himself.) 

I do  not  go  into  the  question  of  the  directions  contained  in  the 
letter  accompanying  the  offer,  but  the  appellant  will  find  grave 
difficulties  in  his  way  from  what  the  purchaser  prescribed  as  indi- 
cating acceptance.  One  test,  and  not  an  unfair  one,  is  to  ask 
whether,  had  the  deceased  brought  an  action  for  the  enforcement 
of  the  alleged  contract,  based  upon  the  state  of  affairs  at  the  time 
of  the  death,  the  action  would  have  been  successful.  It  probably 
would  not  be  contended  that  it  would  be,  the  offerer  not  having 
been  notified  of  the  acceptance — not  to  speak  of  the  non-perform- 
ance of  what  was  directed  in  the  letter  accompanying  the  offer. 

None  of  the  many  cases  cited  to  us  is  of  any  assistance,  and 
the  appeal  must  be  dismissed  with  costs. 


App.  Div. 
1928. 

Re  Irvine. 
Riddell,  .7 .A 
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July  9. 

1928. 
April  27. 


[VOL. 

Middleton,  J.A. : — I agree  that  the  appeal  should  be  dismissed. 

As  to  the  first  parcel  of  land,  when  the  widow  released  her 
dower  the  release  which  she  executed  had  relation  only  to  the 
dower  she  would  have  had  by  virtue  of  the  previous  seisin  by  her 
husband.  When  her  husband  again  acquired  the  land,  dower  again 
attached,  and  the  old  release  had  no  operation  upon  it. 

As  to  the  second  parcel,  I do  not  think  that  the  husband  at 
the  time  of  his  death  had  entered  into  any  contract.  The  fact  that 
the  contract  contemplated  was  a contract  under  seal  does  not  appear 
to  me  to  make  any  difference.  There  had  been  an  offer  under  seal 
which,  it  may  be,  made  the  offer  irrevocable,  but  before  there  is 
any  contract  there  must  be  an  acceptance,  communicated  to  the 
party  making  the  offer.  It  is  true  that  a document  had  been 
signed  and  had  been  given  to  the  son  for  the  purpose  of  being 
mailed,  but  it  was  not  mailed  during  Irvine’s  lifetime,  and  the 
authority  of  the  son  was  terminated  by  his  death.  Therefore  at 
the  date  of  the  death  there  was  no  contract  at  all. 

Okde,  J.A. : — I agree  that  this  appeal  must  be  dismissed. 

Appeal  dismissed. 


[APPELLATE  DIVISION.] 

Liscombe  v.  Maughan. 

Way — Easement  of  Bight  of  Way  over  Lane — Evidence — Express  Grant 
— Right  of  Grantor — Eon-user  or  Abandonment — Onus — Failure  to 
Satisfy — Absence  of  Intention  to  Release  or  Abandon. 

The  plaintiff  claimed  a right  of  way  over  a strip  of  land,  30  links  in 
width,  shewn  on  a registered  plan  and  marked  “lane:” — 

Held,  upon  the  evidence,  that  the  plaintiff,  according  to  the  registered 
title,  had  the  right  to  the  use  and  enjoyment  of  the  lane  in  connec- 
tion with  a lot  and  a 10-foot  reserve  shewn  on  the  plan. 

Maughan  v.  Casci  (1884),  5 O.R.  518,  followed. 

Telfer  v.  Jacobs  (1888),  16  O.R.  35,  explained  and  distinguished. 

Held,  also,  that  the  onus  of  establishing  the  loss  or  extinction  of  the 
right  of  way  by  abandonment  or  non-user  was  upon  the  defendants, 
and  they  had  failed  to  satisfy  that  onus. 

When  a right  of  way  has  its  origin  in  an  express  grant,  it  is  not  lost 
by  mere  non-user;  there  must  be  evidence  of  an  intention  to  abandon 
or  release  the  easement. 

Closs  v.  Ferguson  (1923),  24  O.W.N.  199,  and  Nantavs  v.  Pazner  (1926), 
59  O.L.R.  318,  followed. 

An  action  for  an  injunction  and  damages  in  respect  of  the 
alleged  interference  by  the  defendants  with  the  plaintiff’s  exercise 
of  an  alleged  right  of  way  over  lands  owned  by  the  defendants 
subject,  as  alleged,  to  that  right  of  way. 
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The  action  was  tried  by  Kelly,  J.,  without  a jury,  at  a Toronto 
sittings. 

J.  B.  Allen  and  IT.  R.  Binch,  for  the  plaintiff. 

J.  F.  Boland , for  the  defendants. 


1927. 


Llscombe 
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Maughan. 


July  9,  1927.  Kelly,  J. : — Claiming  as  owner  of  lots  1 and  2 
and  part  of  lots  3 and  19  according  to  registered  plan  607E  (be- 
ing formerly  lot  24  according  to  plan  496)  and  a strip  of  land  10 
feet  in  width  immediately  adjoining  on  the  west  these  said  lands, 
the  plaintiff  alleges  that  he  is  entitled  to  a right  of  way  over  a 
strip  of  land  30  links  in  width  (lying  within  block  A on  plan 
435E)  immediately  adjoining  his  lands  on  the  west  thereof.  He 
also  alleges  that  the  defendants,  claiming  to  be  owners  of  this 
strip  30  links  in  width  and  entitled  to  use  it  free  from  the  burden 
of  the  right  of  way  he  claims,  have  obstructed  him  and  those 
claiming  under  or  representing  him  from  obtaining  access  to  a 
garage  which  he  has  erected  on  the  northerly  part  of  his  lands; 
and  he  asks  an  order  restraining  them  from  obstructing  or  inter- 
fering with  his  right  of  way  and  restoring  it  to  its  former  state 
and  condition;  and  damages  for  such  obstruction. 

The  reasons  for  judgment  in  Maughan  v.  Casci  (1884),  5 O.R. 
518,  set  out  very  fully  the  history,  until  that  time,  of  the  title  of 
the  properties  concerned  in  the  present  action;  and,  if  the  facts 
and  conditions  which  existed  when  that  action  was  commenced  in 
1883  had  continued  unchanged  until  the  present  time,  it  would  be 
decisive  of  the  issues  raised  in  this  action.  After  that  action  was 
instituted,  however,  a new  right  was  granted  over  this  strip  of 
land.  The  plaintiff  bases  his  title  to  the  right  of  way  he  now 
claims  upon  express  grant  only;  he  makes  no  claim  by  prescription 
or  by  necessity.  On  the  31st  October,  1883,  and  some  considerable 
time  after  the  action  of  Maughan  v.  Casci  was  commenced,  John 
Small,  who,  as  far  as  the  evidence  now  before  me  shews,  was  the 
owner  of  the  plaintiff's  present  lands,  granted  these  and  other 
lands  to  one  Whitney,  the  plaintiff's  predecessor  in  title,  and  by 
the  same  conveyance  John  Small  and  Charles  Coxwell  Small,  the 
latter  appearing  then  to  have  been  the  owner  of  the  lands  adjoining 
on  the  west  John  Small's  said  lands  (but  subject  to  a right  of  way 
previously  granted  to  others  over  this  strip  of  land  as  referred  to  in 
Maughan  v.  Casci) , granted  to  Whitney,  his  heirs  and  assigns,  “and 
his  and  their  tenants  and  servants,  with  cattle,  horses  and  car- 
riages, free  right  of  way,  egress,  ingress  and  regress  in,  over,  upon 
and  along  the  lane"  (of  which  the  lands  over  which  the  plaintiff 
now  claims  the  right  of  way  form  a part)  “in  common  with  all 
others  entitled  to  the  use  thereof."  By  subsequent  conveyances 
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and  assurances  the  plaintiff  acquired  Whitney’s  title  to  that  part 
of  Whitney’s  said  lands  of  which  he  now  claims  ownership,  to- 
gether with  a.  right  of  way  over  the  lane  as  granted  to  Whitney. 
These  conveyances  and  assurances  being  duly  registered,  purchas- 
ers of  the  lands  over  which  the.  right  of  way  is  now  claimed  had 
notice  thereof.  It  has  not  been  shewn  that  the  grantors  in  the 
conveyance  of  the  31st  October,  1883,  had  not  the  right  to  grant 
such  right  of  way.  Telfer  v.  Jacobs  (1888),  16  O.R.  35,  cited  for 
the  defendants,  arose  under  a different  state  of  facts  and  is  not 
an  authority  here. 

The  plaintiff  and  his  predecessors  having  thus  acquired  this 
right  of  way,  the  onus  is  on  the  defendants  to  shew  that  the  right 
has  been  abandoned  or  has  ceased  to  exist  by  lapse  of  time,  non- 
user, etc.  They  have  pleaded,  by  amendment,  the  Statute  of  Limita- 
tions. They  also  allege  that  on  the  6th  April,  1911,  John  Maughan 
obtained  a conveyance  of  said  block  A,  and  that  from  that  time 
until  the  present  time  this  block  has  been  assessed  to  him  or  to  his 
estate  since  his  decease,  and  the  taxes  thereon  paid  by  them,  and 
that  for  several  years  prior  to  the  1st  April,  1911,  John  Maughan 
used  block  A and  a private  right  of  way  to  the  north  thereof  as  a 
way  leading  to  farm  property  owned  by  him ; and  that  at  no  time 
did  the  plaintiff  or  any  predecessor  in  title  of  his  exercise  any  right 
of  way  over  block  A,  but  that  for  many  years  it  was  wholly 
enclosed  by  fences. 

At  the  trial  there  was  much  conflicting  evidence  as  to  whether 
block  A was  enclosed  by  fences  or  otherwise  and  as  to  the  manner 
or  the  use  thereof  by  the  plaintiff  and  his  predecessors  in  title; 
and,  while  some  witnesses  say  or  indicate  that  it  has  not  been  used 
by  the  owners  for  the  time  being  of  the  plaintiff’s  lands,  others 
who  were  in  a position  to  know  tell  of  its  being  so  used  and  the 
manner  in  which  it  was  used.  The  defendants  have  not  satisfied 
the  onus  of  proving  that  the  plaintiff  and  his  predecessors  in  title 
have  lost,  through  abandonment  or  lapse  of  time,  the  right  of  way 
granted  by  the  conveyance  of  the  31st  October,  1883. 

The  plaintiff  is  entitled  to  succeed  with  costs. 

The  defendants  appealed  from  the  judgment  of  Kelly,  J. 

December  1,  1927.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee,  Hodgins,  Ferguson,  and  Grant,  JJ.A. 

J.  F.  Boland , for  the  appellants,  argued  that  the  learned  trial 
Judge  erred  in  disregarding  the  judgment  of  a Divisional  Court 
in  Maughan  v.  Casci,  5 O.R.  518,  and  in  holding  that  one  Charles 
Coxwell  Small  was  entitled  to  grant  to  the  plaintiff  a right  of  way 
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over  the  lands  in  question:  Telfer  v.  Jacobs,  16  O.R.  35.  Even 
if  such  right  of  way  could  have  been  granted,  it  was  a right  of  way 
solely  for  agricultural  purposes,  looking  to  the  user  which  existed 
at  that  time,  and  was  not  a right  of  way  to  be  used  in  connection 
with  a division  of  the  grantee’s  land  into  building  lots  and  appur- 
tenant to  a garage  erected  in  the  rear  of  an  apartment-house  upon 
a portion  of  the  lands,  when  of  necessity  the  easement  or  right  of 
way,  if  any,  ceased:  South  Metropolitan  Cemetery  Co.  v.  Eden 
(1855),  16  C.B.  42,  at  p.  57;  Wimbledon  and  Putney  Commons 
Conservators  v.  Dixon  (1875),  1 Ch.  D.  362.  The  learned  trial 
Judge  also  erred  in  holding  that  the  onus  was  on  the  appellants 
to  show  non-user  of  the  way,  notwithstanding  that  the  plaintiff 
based  his  claim  solely  upon  the  conveyance  dated  the  31st  October, 
1883,  and  disclaimed  any  user  entitling  him  to  the  relief  claimed. 

J . B.  Allen,  for  the  plaintiff,  respondent,  contended  that,  as  the 
respondent  and  his  predecessors  had  the  paper-title  to  the  right 
of  way  ever  since  the  31st  October,  1883,  the  onus  was  upon 
the  appellants  to  shew  that  the  plaintiff  or  his  predecessors 
had  lost  the  rights  which  they  so  acquired,,  and  the  learned  trial 
Judge  was  right  in  so  holding:  Regina  v.  Chorley  (1848),  12  Q.B. 
515,  at  p.  519;  Ward  v.  Ward  (1852),  7 Ex.  838,  at  p.  839;  Swan 
v.  Sinclair , [1924]  1 Ch.  254,  at  p.  266  ; Halsbury’s  Laws  of  Eng- 
land, vol.  11,  paras.  551*553;  Smith  v.  Baxter , [1900]  2 Ch.  138, 
at  p.  146.  For  the  appellants  to  say  that  Charles  C.  Small  could 
not  grant  the  right  of  way  in  question  is  to  derogate  from  the  grant 
of  their  own  predecessors  in  title.  The  right  of  way  so  granted 
was  not  limited  in  its  terms,  and  the  maxim  that  a grant  must  be 
construed  most  strongly  against  the  grantor  was  applicable : Gale 
on  Easements,  10th  ed.,  pp.  330  and  334;  Williams  v.  James 
(1867,),  L.R.  2 C.P.  577,  581;  Wood  v.  Saunders  (1875),  L.R.  10 
Ch.  582;  Cannon  v.  Villars  (1878),  8 Ch.  D.  415,  at  p.  420; 
Newcomen  v.  Coulson  (1877),  5 Ch.  D.  133. 

April  27.  The  judgment  of  the  Court  was  read  by  Grant, 
J.A. : — This  is  an  appeal  from  the  judgment  of  Kelly,  J.,  deliv- 
ered on  the  9th  July,  1927,  in  favour  of  the  plaintiff,  granting 
an  injunction  as  prayed,  with  the  costs  of  the  action. 

The  plaintiff  is  the  owner  of  lots  1 and  2 and  part  of  lots  3 
and  19,  plan  607E  (exhibit  3),  which  in  part  formed  lot  24  accord- 
ing to  an  earlier  plan,  No.  496  (exhibit  2),  which,  with  a strip 
of  land  10  feet  in  width  immediately  adjoining  the  above  lots  on 
the  west  thereof,  formed  part  of  parcel  No.  3 in  the  original  plan 
No.  282  (exhibit  1). 
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The  defendant  is  the  owner  of  block  A,  shewn  on  plan  60 7E, 
and  lying  immediately  to  the  west  of  the  strip  of  10  feet  already 
mentioned,  shewn  on  this  plan  as  “10-foot  reserve  by  reg.  plan 
496,  York.” 

The  plaintiff  claims  to  be  entitled  to  a right  of  way  over  a 
strip  of  land  running  north-westerly  from  the  Kingston-road,  30 
links  in  width,  shewn  on  the  original  plan  282  and  also  on  the 
plan  496,  upon  which  latter  plan  it  is  marked  with  the  word 
“lane.”  He  complains  that  the  defendants  have  obstructed  him, 
and  those  claiming  under  or  representing  him,  in  the  enjoyment 
of  the  right  of  way  over  this  lane  30  links  in  width,  and  he  asks 
an  injunction  restraining  them  from  so  doing  and  requiring  them 
to  restore  the  lane  to  its  former  state  and  condition  (a  trench 
having  been  opened  across  it),  and  the  learned  trial  Judge  has 
granted  the  plaintiffs  prayer. 

The  defendants  deny  that  the  plaintiff  has  any  such  right  of 
way  as  is  claimed,  contending  that  none  was  ever  acquired  by  the 
plaintiff  or  his  predecessors  in  title,  or,  in  the  alternative,  that,  if 
any  such  right  of  way  was  ever  acquired,  it  was  lost  by  abandon- 
ment and  non-user. 

A narrative  of  the  earlier  history  of  the  property  will  be  found 
in  the  report  of  the  case  MaugJian  v.  Casci,  5 O.R.  518,  where  the 
decisions  of  Osier,  J.,  the  trial  Judge,  and  of  the  Common  Pleas 
Divisional  Court,  will  be  found. 

Casci,  the  defendant  in  that  action,  was  the  owner  of  part  of 
parcel  No.  3,  plan  282,  above  mentioned,  and  as  such  claimed  to 
be  entitled  to  a right  of  way  appurtenant  to  parcel  3,  over  the 
lane  in  question.  The  then  trial  Judge,  Osier,  J.,  found  in  his 
favour,  but,  on  appeal,  that  decision  was  reversed,  the  Divisional 
Court  holding  that  the  right  of  way  was  not  appurtenant  to  such 
parcel. 

As  lot  24,  plan  496,  and  the  lots  into  which  the  same  was  sub- 
divided by  plan  607E,  formed  part  of  the  original  parcel  No.  3, 
but  for  a conveyance  hereafter  mentioned  (exhibit  11)  the  decision 
in  MaugJian  v.  Casci  would  dispose  of  the  issues  now  raised.  After 
that  action  was  brought  and  before  the  hearing  of  the  appeal  in 
the  Divisional  Court,  namely,  on  the  31st  October,  1883,  John 
Small,  the  owner  of  lot  24,  plan  496,  and  the  10-foot  reserve  as 
shewn  on  the  same  plan  (his  wife  barring  dower),  conveyed  the 
said  lot  and  lTLfoot  strip  to  J.  W.  G.  Whitney,  and  by  the  same 
deed  Charles  C.  Small  (his  wife  also  barring  dower)  joined  with 
the  said  John  Small  in  conveying  to  the  said  Whitney,  “his  heirs 
and  assigns,  and  his  and  their  tenants  and  servants,  with  cattle, 
horses  and  carriages,  free  right  of  way,  egress,  ingress  and  regress 
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in,  over,  upon  and  along  said  lane  in  common  with  all  others 
entitled  to  the  use  thereof.”  The  lane  just  mentioned  was  describ- 
ed in  the  earlier  portion  of  the  document  (exhibit  11)  as  being 
30  links  in  width  and  running  alongside  the  10-foot  reserved  strip 
already  mentioned. 

As  stated  in  the  report  of  Maughan  v.  Casci,  Charles  C.  Small, 
mentioned  in  exhibit  11  as  the  party  of  the  fourth  part,  and  grant- 
ing the  right  of  way  as  above  stated,  acquired  parcel  No.  1 accord- 
ing to  plan  282  in  the  partition  of  the  whole  property  which  was 
made  by  agreement  among  the  six  children  of  Charles  Coxwell 
Small,  who  had  been  the  owner  of  the  whole  property  known  as 
the  Berkley  farm  and  had  died  in  1862. 

Counsel  for  the  defendants,  in  his  written  argument,  contended 
that  the  fee  simple  in  the  strip  of  land  30  links  in  width,  referred 
to  as  the  lane  or  right  of  way,  was  retained  by  and  vested  in  the 
trustees  of  Charles  Coxwell  Small  under  his  will,  and  that  Charles 
C.  Small  the  younger,  who  joined  in  the  conveyance  to  Whitney 
(exhibit  11),  was  not  the  owner  of  the  fee.  In  this  I think  that 
the  defendants’  counsel  is  manifestly  in  error. 

The  strip  30  links  wide,  as  will  be  seen  on  plan  282  (exhibit 
1),  runs  through  parcels  1,  2,  and  6.  The  plaintiff  in  Maughan 
v.  Casci  was  the  owner  of  parcel  No.  2.  It  was  contended  by  the 
then  defendant  that  that  action  should  have  been  brought  by  the 
trustees,  apparently  upon  the  ground  that  the  trustees  were  the 
owners  of  the  fee  in  the  strip  of  land.  In  the  report  in  5 O.R.  at 
the  top  of  p.  530,  Osier,  J.,  stated  that  “the  plaintiff  is  clearly  the 
owner  of  the  land,  subject  to  the  right  of  way,  and  is  the  proper 
person  to  test  the  existence  of  the  right,  or  to  sue  for  any  improper 
user  of  it.”  And  then  in  the  Divisional  Court  Wilson,  C.J.,  at  the 
bottom  of  p.  534,  states:  “The  owners  of  parcels  Nos.  1,  2,  and  6 
own  the  fee  simple  of  the  roadway ; the  right  of  way  being  reserved 
by  the  grantors  of  these  parcels  in  the  partition  deeds  which  they 
executed,”  etc. 

That  this  was  the  view  of  the  learned  Judges  in  Maughan  v. 
Casci  is  made  abundantly  clear  by  a perusal  of  their  reasons  for 
judgment.  In  my  opinion,  there  is  no  room  for  any  doubt  upon 
the  point,  upon  the  construction  of  the  conveyance  (exhibit  19) 
made  by  the  trustees  under  the  will  of  Charles  Coxwell  Small  to 
Charles  Coxwell  Small  the  younger.  By  that  conveyance,  parcel 
No.  1,  described  by  metes  and  bounds,  was  conveyed  to  the  grantee 
therein,  including  as  part  of  the  parcel  within  the  metes  and 
bounds  the  strip  30  links  wide,  but  reserving  the  right  of  way. 

By  virtue  therefore  of  the  conveyance  (exhibit  11),  Whitney, 
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and  his  successors  in  title,  including  the  present  plaintiff,  acquired 
a right  of  way  over  the  strip  of  land  30  links  in  width,  as  shewn 
on  the  plan,  as  appurtenant  to  and  to  be  enjoyed  with  lot  24  and 
the  reserved  10  feet  in  width  according  to  plan  496. 

Whitney  conveyed  lot  24  and  the  10-foot  reserve  to  John 
Webber  in  1887  (exhibit  12),  “together  with  the  right  of  way 
over,  upon  and  along  said  lane  in  common  with  all  others  entitled 
to  the  use  thereof,”  the  lane  being  already  described  in  the  body 
of  the  document. 

John  Webber  by  his  will  devised  the  property  to  Susan  Lis- 
combe  (exhibit  13),  to  whom, the  property  was  conveyed  by  the 
executor  under  his  will,  the  Toronto  General  Trusts  Corporation, 
by  exhibit  15.  In  this  conveyance  also  the  right  of  way  over  the 
strip  30  links  in  width  is  expressly  included.  In  1924,  Susan 
Liscombe  conveyed  the  property  to  Walter  J.  Liscombe,  expressly 
including  the  right  of  way  (exhibit  17),  and  in  the  same  year  the 
Toronto  General  Trusts  Corporation,  by  quit-claim  deed,  corrected 
an  error  in  description  which  had  appeared  in  the  grant  from  that 
corporation  to  Susan  Liscombe  (exhibit  15).  This  quit-claim  deed 
(exhibit  18)  also  expressly  includes  the  right  of  way,  and  uses  the 
eApression  “part  of  the  said  lane  being  now  shewn  on  plan  435E 
as  block  A.” 

According  to  the  registered  title,  therefore,  the  plaintiff  is 
clearly  entitled  to  the  use  and  enjoyment  of  the  right  of  way  in 
connection  with  lot  24  and  the  10-foot  reserve  as  shewn  on  plan 
496.  There  remains  the  question  whether  or  not  the  paper-title 
to  the  enjoyment  of  the  right  of  way  has  been  lost  or  extinguished 
by  abandonment  or  non-user. 

Before  dealing  with  that  question,  I should  perhaps  refer  to  a 
contention  on  the  part  of  the  defendants,  that  Charles  C.  Small 
the  younger  had  no  right  to  grant  to  Whitney  by  the  conveyance 
(exhibit  11)  a right  of  way  over  the  lane  in  question,  in  support  of 
which  contention  counsel  cited  the  case  of  Telfer  v.  Jacobs,  16  O.R. 
35.  The  effect  of  that  decision  has  evidently  been  misunderstood. 
It  was  there  decided  that  the  owner  of  two  parcels  of  land,  in  con- 
nection with  one  of  which  he  enjoys  a right  of  way  over  a third 
parcel  of  land,  cannot  increase  the  burden  on  the  third  parcel  of 
land  by  using  the  right  of  way  in  connection  with  his  parcel  to 
which  the  right  of  way  was  not  appurtenant.  In  other  words,  the 
owner  of  the  dominant  tenement  cannot  increase  the  burden  on 
the  servient  tenement,  by  using  the  right  of  way  in  connection 
with  another  adjoining  property  to  which  in  itself  the  right  of  way 
is  not  appurtenant.  In  the  ca.se  at  bar  the  right  of  way  was  given 
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by  C.  C.  Small  the  younger,  the  owner  of  the  servient  tenement, 
and  the  well-settled  principle  followed  in  the  Telfer  case  has  no 
application  whatsoever. 

The  onus  of  establishing  the  loss  or  extinction  of  the  right  of 
way  by  abandonment  or  non-user  rests  upon  the  defendants.  The 
authorities  are  reviewed  in  the  8th  ed.  of -Goddard  on  Easements, 
p.  520  et  seq.  The  author  sums  up  the  effect  of  the  authorities 
in  the  following  words  (p.  520)  : “From  this  it  is  apparent  that 
the  only  way  in  which  an  easement  can  be  extinguished  by  the  act 
of  the  parties  interested  is  by  release,  actual  or  presumed;  that 
non-user  will  not  have  that  effect  unless  a release  can  be  implied 
from  such  non-user  and  the  surrounding  circumstances;  and  that 
when  an  easement  is  spoken  of  as  having  been  lost  by  abandonment, 
it  is  intended  that  the  circumstances  are  such  that  a release  is  to 
be  presumed.”  Non-user  may  be  explained  by  shewing  that  tha 
owner  of  an  easement  had  for  the  time  no  occasion  to  use  it,  he 
having  other  and  more  convenient  means  of  employing  his  land 
than  when  the  easement  was  of  use : Ward  v.  Ward , 7 Ex.  838 ; 
Crossley  and  Sons  Ltd.  v.  Lightowler  (1867),  L.R.  2 Ch.  478; 
and  other  cases  referred  to  by  Mr.  Goddard. 

As  was  stated  by  Lord  Denman,  C.J.,  in  Regina  v.  Chorley , 
12  Q.B.  at  p.  519:  “It  is  not  so  much  the  duration  of  the  cesser 
as  the  nature  of  the  act  done  by  the  grantee  of  the  easement,  or  of 
the  adverse  act  acquiesced  in  by  him,,  and  the  intention  in  him 
which  either  the  one  or  the  other  indicates,  which  are  material 
for  the  consideration  of  the  jury.” 

In  one  case,  Seaman  v.  Vawdrey  (1810),  16  Yes.  390,  non-user 
for  over  one  hundred  years  did  not  lead  to  the  presumption  of 
abandonment. 

In  his  reasons  for  judgment  in  Closs  v.  Ferguson  (1923),  24 
O.W.N.  199,  a decision  of  the  Second  Divisional  Court,  Middleton, 
J.,  is  reported  to  have  stated  that  “when  a right  of  way  has  its 
origin  in  express  grant,  it  is  not  lost  by  mere  non-user.  There 
must  be  evidence  of  some  intention  to  abandon  this  property- 
rjght;”  and  he  cites,  in  support  of  that  statement,  James  v.  Steven- 
son, [1893]  A.C.  162.  To  the  same  effect  is  the  decision  of  the 
First  Divisional  Court  in  Nantais  v.  Pazner  (1926),  59  O.L.R. 
318  ( vide  foot  of  p.  322). 

In  the  present  case  there  was  conflicting  evidence  upon  the 
question  of  non-user.  That  there  was  no  intention  to  abandon  the 
easement  seems  to  be  clearly  shewn  by  the  inclusion  thereof  in  the 
legistered  conveyances  in  respect  of  lot  24.  Two  of  the  witnesses 
called  for  the  defence,  namely,  Blair  and  Charles  E.  Lee,  referred 
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expressly  to  the  use  of  the  lane  as  the  means  of  approach  to  the 
barn  which  stood  partly  on  lot  24  and  partly  on  the  10-foot  strip. 
The  evidence  for  the  plaintiff,  supported  as  it  was  by  the  evidence 
of  at  least  these  two  defence  witnesses,  affords  ample  ground  for 
the  finding  of  the  learned  trial  Judge  that  the  defendants  had 
failed  to  satisfy  the  onus  resting  upon  them  of  proving  that  the 
plaintiff  and  his  ‘predecessors  in  title  had  lost  by  abandonment  or 
non-user  the  easement  of  right  of  way  granted  by  the  conveyance 
of  the  31st  October,  1883  (exhibit  11). 

Having  read  and  considered  the  effect  of  the  evidence,  includ- 
ing the  registered  documents  and  plans,  I am  clearly  of  opinion 
that  there  is  nothing  upon  the  record  of  this  case  to  indicate,  or 
from  which  could  be  presumed,  any  intention  to  abandon  or  release 
the  easement  in  question. 

The  defendants’  appeal  must,  therefore,  be  dismissed,  and  with 

costs. 

Appeal  dismissed. 


[APPELLATE  DIVISION  ] 

Rex  v.  Leroux. 

Criminal  Law — False  Pretences — Procuring  Execution  of  Document  so 
as  to  Convert  it  into  a Valuable  Security — Conviction  under  Crim- 
inal Code,  sec.  405,  Quashed — Offence  Actually  Covered  by  sec.  406 
— Powers  of  Appellate  Court — Substituted  Conviction — Sec.  1016(2) 
— Threat  of  Prosecution — Endeavour  to  Collect  Debt — Abuse  of  Pro- 
cess of  Court. 

The  defendant  was  convicted,  under  sec.  405  of  the  Criminal  Code,  of  the 
offence  of  obtaining  by  false  pretences  a promissory  note  for  $1,000 
from  one  B. 

The  evidence  shewed  that  the  defendant  procured  the  signature  of  B. 
to  a form  of  promissory  note,  giving  his  own  note  in  exchange  there- 
for. The  printed  form  was  not  the  property  of  B.:  — 

Held,  that  merely  inducing  B.  to  sign  his  name  was  not  “obtaining 
anything  capable  of  being  stolen,”  within  the  meaning  of  sec.  405. 

Regina  v.  Danger  (1857),  1 Dears.  & B.  307,  followed. 

Section  406  was  passed  for  the  express  purpose  of  providing  for  such 
cases  as  the  present;  but  an  appellate  court  could  not,  under  sec. 
1016(2),  substitute  for  the  conviction  under  405,  a conviction  under 
406. 

Rex  v.  Andevson  (1924),  55  O.L.R.  586,  followed. 

B.,  having  paid  to  the  holder  the  amount  of  the  note,  told  the  defendant 
that  if  he  did  not  get  the  matter  settled  he  would  swear  out  a warrant 
for  the  defendant’s  arrest: — 

Held,  that  endeavouring  in  this  way  to  obtain  payment  of  a debt  was 
an  intolerable  abuse  of  the  process  of  the  Court 

The  conviction  was  quashed. 
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February  15  and  16.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee,  Hodgins,  Ferguson,  and  Grant,  JJ.A. 

G.  A.  Stiles  and  R.  Danis , for  the  appellant,  argued  that  the 
promissory  note,  not  being  a valuable  security  in  the  hands  of  the 
maker,  was  not  capable  of  being  stolen,  and  therefore  an  indictment 
did  not  lie  under  sec.  405  of  the  Criminal  Code,  R.S.C.  1927,  ch. 
36.  The  renewals  of  the  note  and  the  extensions  granted  rebut 
any  idea  of  fraud.  The  indictment  cannot  now  be  amended  under 
sec.  1016  of  the  Code.  Reference  to  Regina  v.  Danger  (1857),  1 
Dears.  & B.  307;  Regina  v.  Gordon  (1889),  23  Q.B.D.  354;  Rex  v. 
Governor  of  Brixton  Prison , [1912]  3 K.B.  424;  Regina  v.  Rymal 
(1889),  17  O.R.  227;  Regina  v.  Hope  (1889),  17  O.R.  463;  Regina 
v.  Bradg  (1866),  26  U.C.R.  13;  Regina  v.  Connor  (1864),  14 
U.C.C.P.  529;  Rex  v.  Anderson  (1924),  55  O.L.R.  586;  Rex  v. 
Crew  (1926),  59  O.L.R.  201,  46  Can.  Crim.  Cas.  123. 

A.  W.  Rogers , for  the  Crown,  contended  that  if  it  can  be  said 
that  sec.  405  of  the  Code  includes  an  indictment  under  sec.  406, 
i.e.,  that  the  offence  against  sec.  406  is  a lesser  offence  than  that 
against  sec.  405,  the  Court  on  appeal  can  allow  the  conviction  to 
stand.  A promissory  note  is  something  that  is  capable  of  being 
stolen.  The  cases  cited  for  the  appellant  were  decided  under  a 
statute  which  is  not  our  statute  and  are  therefore  not  applicable. 
In  any  event  the  evidence  will  support  a conviction  under  sec.  405. 
Reference  to  Archbold’s  Criminal  Pleading,  26th  ed.,  p.  691; 
Larceny  Act,  R.S.C.  1886,  ch.  164,  sec.  77;  Rex  v.  Daigle  (1914), 
23  Can.  Crim.  Cas.  92;  Abeles  v.  The  King  (1915),  24  Can.  Crim. 
Cas.  308. 

April  27.  The  judgment  of  the  Court  (by  direction  of 
the  Chief  Justice)  was  read  by  Grant,  J.A. : — The  circum- 
stances as  narrated  by  the  complainant  were  as  follows.  On 
the  30th  June,  1927,  the  accused  went  to  Broderick,  the  com- 
plainant, and  asked  him  if  he  would  exchange  notes,  stating 
that  he,  the  accused,  wanted  the  money  for  a few  days,  but 
that  they  would  make  the  notes  for  one  month.  The  accused  stated 
by  way  of  explanation  that  he  and  his  brother-in-law  had  bought 
an  hotel  in  Montreal,  that  an  American  company  had  an  option 
on  the  property,  and  that  it  would  only  be  two  or  three  days  or 


An  appeal  by  the  defendant  from  his  conviction  by  the  Judge 
of  the  County  Court  of  the  United  Counties  of  Stormont  Dundas 
and  Glengarry,  dated  the  7th  February,  1928,  under  sec.  405  of 
the  Criminal  Code,  of  the  offence  of  obtaining  a promissory  note 
for  $1,000  from  one  James  E.  Broderick  by  false  pretences. 
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part  of  a month  until  he  would  settle  it  up.  This  story  as  to  the 
purchase  of  the  hotel  was  afterward  acknowledged  to  be  false.  The 
accused  had  brought  some  forms  of  promissory  note  with  him  and 
signed  one  of  .them  himself,  which  he  gave  to  the  complainant, 
and  also  secured  the  signature  of  the  complainant  to  another  form, 
which  the  accused  took  away  with  him.  Apparently  the  complain- 
ant accepted  and  relied  upon  the  statements  of  the  accused  in 
regard  to  the  alleged  hotel  purchase,  and  was  thereby  induced  to 
Exchange  notes”  with  the  accused.  The  notes  fell  due  at  the  end 
of  July  or  beginning  of  August,  and  the  complainant  signed  four 
renewals  in  July,  August,  September,  and  October. 

In  the  early  part  of  November,  the  complainant  with  his  soli- 
citor went  to  the  place  of  business,  of  the  accused  and  tried  to  get 
some  settlement  of  the  matter  from  him,  either  by  part  payment 
or  by  the  giving  of  security.  It  then  came  out  that  the  statements  of 
the  accused  regarding  the  supposed  purchase  of  the  hotel  property 
in  Montreal  were  false,  and  that  the  accused  had  simply  used  that 
story  to  enable  him  to  raise*  the  money,  of  which  he  was  in  urgent 
need.  The  complainant  tried  to  obtain  some  payments  on  account 
of  the  amount  of  the  note,  which  he  was  compelled  to  pay  to  the 
bank  at  which  it  had  been  discounted,  and  in  this  regard  the  com- 
plainant gives  his  evidence  quite  frankly.  Among  other  statements 
of  this  nature,  the  complainant  said : “I  tried  to  get  him  to  come 
to  some  terms  about  the  note ; I didn’t  want  to  take  any  proceedings 
against  him.  The  only  offer  he  made  was  that  he  had  $1,500  of 
some  mining  stock  that  he  paid  $100  for  and  they  had  dropped. 
He  was  satisfied  to  give  me  that  for  the  payment  of  my  note.  I 
didn’t  consider  that  right  and  didn’t  accept  it.” 

On  the  same  occasion,  the  complainant  informed  the  accused 
that  unless  he  arranged  the  matter  in  some  way  he  would  swear 
out  a warrant  for  his  arrest.  It  appears,  from  the  evidence  as  to 
the  dates  upon  which  certain  things  were  done,  that  the  complain- 
ant gave  the  accused  a few  days’  time  in  the  hope  that  he  might 
raise  the  money  or  part  of  it. 

On- cross-examination  as  to  the  discussion  about  the  time  the 
note  fell  due  in  November,  the  complainant  made  the  following 
statements : — 

“Q.  Was  there  any  suggestion  made  by  you  or  Mr.  McMahon 
or  Leroux  as  to  what  arrangements  would  be  agreeable?  A.  I did 
all  the  talking. 

“Q.  Hid  you  suggest  what  would  be  agreeable?  A.  I was  sat- 
isfied with  mostly  any  kind  of  arrangement. 
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“Q.  Was  there  any  concrete  suggestion  put  forward?  For 
instance,  did  you  say  to  him,  ‘Pay  me  a couple  of  hundred  dollars 
and  I will  carry  the  note  on?’  A.  Yes. 

“Q.  And  did  you  also  suggest  that  he  might  be  able  to  get  you 
some  security?  A.  Yes.” 

And,  again,  the  complainant  says  that  he  told  the  accused, 
“if  he  paid  up  there  would  be  no  warrant.” 

Sections  405  and  406  of  the  Criminal  Code  read  as  follows: — 
“405.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  years’  imprisonment  who,  with  intent  to  defraud,  by 
any  false. pretence,  either  directly  or  through  the  medium  of  any 
contract  obtained  by  such  false  pretence,  obtains  anything  cap- 
able of  being  stolen  or  procures  anything  capable  of  being  stolen 
to  be  delivered  to  any  other  person  than  himself. 

“406.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  years’  imprisonment  who,  with  intent  to  defraud  or 
injure  any  person  by  any  false  pretence,  causes  or  induces  any 
person  to  execute  make,  accept,  endorse  or  destroy  the  whole 
or  any  part  of  any  valuable  security,  or  to  write,  impress  or 
affix  any  name  or  seal  on  any  paper  or  parchment  in  order  that 
it  may  afterwards  be  made  or  converted  into  or  used  or  dealt 
with  as  a valuable  security.” 

It  is  at  once  apparent  upon  a perusal  of  the  two  sections  that 
the  charge  against  the  accused  in  this  case  should  have  been  laid 
under  sec.  406. 

The  objection  which  is  taken  to  the  conviction  under  sec.  405 
is  the  same  objection  as  was  taken  successfully  over  seventy  years 
ago  to  a conviction  under  a similar  section  of  the  statute  then  in 
force,  namely,  sec.  53  of  7 & 8 Geo.  IV.  c.  29,  “for  obtaining  a 
valuable  security  by  false  pretences Regina  v.  Banger,  1 Dears. 
& B.  307.  In  that  case  certain  false  representations  of  fact  were 
made  by  the  prisoner  to  the  prosecutor,  and  the  latter,  relying  on 
the  false  statement,  at  the  request  of  the  prisoner,  agreed  to  pur- 
chase certain  leather  from  him  and  to  accept  a bill  for  the  amount 
o,'f  the  purchase-money.  The  prisoner  shortly  afterwards  produced 
and  handed  to  the  prosecutor  a bill  duly  stamped,  signed  by  him- 
self as  drawer,  addressed  to  the  prosecutor,  and  made  payable  to 
the  prisoner’s  own  order  ; the  prosecutor  accepted  the  bill  and 
returned  it  to  the  prisoner,  who  subsequently  endorsed  and  nego- 
tiated it,  and  appropriated  the  proceeds  to  his  own  use.  It  was 
held  that  the  conviction  could  not  be  supported,  as  the  bill,  whilst 
in  the  hands  of  the  prosecutor,  was  of  no  value  to  him  nor  to  any 
one  else  unless  to  the  prisoner,  and  also  that  the  prosecutor  had 
in.  property  in  the  bill  as  a security,  or  even  in  the  paper  on  which 
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it  was  written.  The  section  of  the  statute  then  in  force  was,  in 
substance,  very  similar  to  sec.  405  of  the  Code.  The  matter  was 
very  fully  argued  before  a strong  Court,  the  decision  being  deliv- 
ered by  Lord  Campbell,  C.J.,  to  the  effect  that  the  conviction  could 
not  be  supported  under  the  section. 

In  consequence  of  this  decision  there  was  enacted  another  sec- 
tion, which  is  substantially  the  same  as  sec.  406  of  the  Code  above 
quoted.  The  new  section  was  24  & 25  Viet.  ch.  96,  sec.  90,  and  a 
conviction  under  somewhat  similar  circumstances  was  upheld  on 
appeal  in  Regina  v.  Gordon  (1889),  23  Q.B.D.  354.  At  the  foot 
of  p.  359,  Lord  Coleridge,  C.J.,  states  clearly  that  the.  making  of 
the  promissory  note  constituted  the  making  of  a valuable  security, 
as  was  charged,  within  the  new  section,  and  therefore  that  the 
conviction  was  not  open  to  the  objection  which  proved  fatal  in  the 
Danger  case. 

The  same  sections,  substantially,  are  to  be  found  in  the  Larceny 
Act,  R.S.C.  1886,  ch.  164,  secs.  77  and  78. 

The  Danger  case  was  followed  by  the  Court  of  Queen’s  Bench 
in  Upper  Canada  in  Regina  v.  Brady,  26  U.C.R.  13. 

It  was  later  followed  by  the  Queen’s  Bench  Division  in  this 
Province  in  Regina  v.  Rymal,  17  O.R.  227. 

The  difference  between  the  two  sections  in  the  Larceny  Act  is 
pointed  out  by  the  Common  Pleas  Division  in  Regina  v.  Burke 
(1893),  24  O.R.  64,  at  p.  73,  where  the  above  decisions  are  referred 
to  and  distinguished. 

The  decision  in  the  Danger  case  was  commented  upon  by  Lord 
Alverstone,  C.J.,  in  Rex  v.  Governor  of  Brixton  Prison,  [1912]  3 
K.B.  424,  at  p.  445,  but  the  learned  Chief  Justice  would  not  take 
the  responsibility  of  disregarding  it.  He  was  of  opinion,  as  were 
also  his  colleagues,  that  the  case  before  them  was  clearly  distin- 
guishable upon  the  facts  from  the  Danger  case. 

In  the  case  at  bar  the  note  forms  were  brought  by  the  accused 
and  were  his  property.  What  he  did,  in  substance,  was  to  procure 
the  signature  of  the  complainant  to  a form  of  promissory  note, 
giving  his  own  note  in  exchange  therefor.  The  printed  form  of 
note  was  not  the  property  of  the  complainant.  Merely  inducing 
the  complainant  to  sign  his  name  could  not  properly  be  said  to  be 
"obtaining  anything  capable  of  being  stolen.” 

It  is  clearly  manifest  that  sec.  406  of  the  Code  was  passed  for 
the  express  purpose  of  providing  for  such  cases  as  the  present.  The 
law  as  laid  down  in  the  Danger  case  has  been  recognised  by  Parlia- 
ment, as  already  mentioned,  and  has  been  followed  for  very  many 
yoars.  I do  not  think  it  should  be  departed  from  at  this  late  date, 


LXII.] 


ONTARIO  LAW  REPORTS. 


341 


especially  as  Parliament,  by  enacting  sec.  406,  has  made  it  unne- 
cessary to  do  so. 

It  was  conceded  by  Mr.  Rogers,  and  quite  properly,  that  an 
appellate  court  could  not,  under  sec.  1016(2)  of  the  Code,  sub- 
stitute for  the  conviction  under  sec.  405  a conviction  under 
sec.  406.  A similar  question  was  dealt  with  by  the  Second  Divi- 
sional Court  in  Rex  v.  Anderson , 55  O.L.R.  586,  and  the  reasons 
there  given  (at  the  foot  of  p.  588)  by  Middleton,  J.A.,  for  the 
Court,  are  equally  applicable  in  the  present  case. 

The  conviction  in  this  case  must  be  quashed.  It  will  be  for 
the  Crown  to  say  whether  or  not  a new  charge  shall  be  laid  under 
sec.  406. 

One  other  feature  of  this  matter  should  be  mentioned.  It  was 
abundantly  clear  from  the  evidence  of  the  complainant  that  he 
was  endeavouring  to  obtain  repayment  of  the  amount  which  he 
had  been  compelled  to  pay  to  the  bank  upon  his  promissory  note. 
He  admitted  quite  frankly  that  he  tried  to  get  the  matter  settled 
in  some  way  by  the  accused,  either  by  partial  payment  or  by  secur- 
ity or  otherwise,  and  that  he  told  the  accused  that  if  he  did  not 
get  it  settled  he  would  swear  out  a warrant  for  his  arrest.  In 
effect,  the  complainant,  by  threatening  prosecution,  endeavoured 
to  obtain  payment  of  a debt.  What  was  done  in  this  case  amounted 
to  an  abuse  of  the  process  of  the  Court  and  should  not  be  tolerated. 
Assuming  that  the  accused  was  guilty  of  a criminal  offence,  if  he 
had  made  some  settlement  with  the  complainant  in  consequence 
of  which  no  charge  had  been  laid,  the  complainant  would  have 
been  guilty  of  compounding  a felony.  The  criminal  law  was  not 
enacted  for  the  assistance  of  persons  seeking  to  collect  civil  debts. 

Conviction  quashed. 


[APPELLATE!  DIVISION.] 

Forrest  v.  Solloway. 

Contract — Sale  of  Seat  on  Exchange — Option  to  Re-purchase — Accept- 
ance within  Specified  Time — Specific  Performance  of  Contract — 
Whether  Price  Agreed  upon  must  he  Paid  within  Time — By-laws 
and  Practice  of  Exchange — Special  Damages  in  Addition  to  Specific 
Performance. 

The  plaintiff,  a member  of  and  the  holder  of  a seat  upon  a Stock  and 
Mining  Exchange,  in  July,  1927,  entered  into  an  agreement  with 
the  defendants  S.  and’  M.  for  the  sale  to  them  of  his  seat  for  the  price 
of  $20,000.  In  the  course  and  as  part  of  this  transaction,  a letter 
was  written  by  the  defendant  M.  to  the  plaintiff,  dated  the  27th 
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July,  1927,  stating,  “I  hereby  give  you  an  option,  and  guarantee 
same,  for  you  to  re-purchase  the  . . . seat  on  or  before  September 

15th,  1927,  at  the  price  of  $21,000:”— 

Held . that  the  giving  of  the  option  was  in  consideration  of  the  sale, 
and  an  option  so  given,  for  a valuable  consideration,  cannot  be  re- 
voked, and  is  open  for  acceptance  by  the  optionee  at  any  time  within 
the  period  for  which  the  option  is  given;  and  all  that  was  necessary 
to  operate  as  an  effectual  exercise  of  the  option  was  that  the  plaintiff, 
not  later  than  the  15th  September,  should  notify  the  defendant  M. 
of  his  acceptance  of  the  offer. 

Not  only  was  there  no  stipulation  for  payment  of  the  purchase-money 
at  the  time  of  the  exercise  of  the  option,  but  it  was  apparent  from 
the  circumstances,  regard  being  had  to  the  by-laws  and  practice  of 
the  Exchange,  that  it  was  not  intended  that  the  purchase-money 
should  be  actually  paid  over  on  or  before  the  15th  September — a 
notification  on  that  day  to  the  defendant  M.  and  to  the  Exchange 
of  the  plaintiff’s  acceptance  was  sufficient. 

And  held,  that  the  plaintiff  was  entitled  to  a judgment  for  specific 
performance  of  the  contract  for  the  resale  to  him  of  the  seat;  and, 
having  been  deprived  of  the  use  of  the  seat,  was  entitled,  in  addition, 
to  special  damages. 

Jaques  v.  Millar  (1877),  6 Ch.  D.  153,  applied  and  followed'. 

An  appeal  by  the  defendants  Solloway,  Mills,  and  Irvine  and 
a cross-appeal  by  the  plaintiff  from  the  judgment  of  Meredith, 
C.J.C.P.,  pronounced-  on  the  30th  November,  1927,  after  a trial 
without  a jnry,  whereby  it  was  declared  that  the  plain- 
tiff was  entitled  to  specific  performance  of  the  agree- 
ment in  the  pleadings  mentioned,  and  the  appellants 

were  ordered  to  surrender  to  the  Standard  Stock  and  Mining 
Exchange  the  seat  on  the  said  Exchange  which  was  in  question  in 
the  action.  The  judgment  further  provided  for  the  carrying  out 
of  the  transaction  as  between  the  parties,  and  directed  payment 
by  the  appellants  to  the  plaintiff  and  to  the  defendant  the  Stock 
Exchange  of  their  costs  of  the  action.  By  the  cross-appeal  the 
plaintiff  claimed  to  be  entitled  to  special  damages  in  addition  to 
specific  performance. 

February  27.  The  appeal  and  cross-appeal  were  heard  by 
Mulock,  C.J.O.,  Magee,  IIodgins,  and  Grant,  JJ.A. 

R.  IT.  Greer , K.C.,  for  the  appealing  defendants,  argued  that 
the  plaintiff  did  not  exercise  the  option  to  re-purchase  the  seat 
upon  the  Exchange  within  the  time-limit.  In  order  to  do  so  he 
must  have  placed  at  the  disposal  of  the  appellants  sufficient  funds 
for  that  purpose.  The  option  was  not  an  offer  which  crystallized 
into  a contract  on  acceptance,  but  was  a right  which  might  be  exer- 
cised on  certain  conditions.  The  giving  of  an  unmarked  cheque, 
for  which  there  were  not  sufficient  funds  in  the  bank,  was  not  a 
sufficient  exercise  of  the  option  and  the  appellants  incurred  no 
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obligation  by  reason  of  it.  In  any  event  damages  and  not  specific 
performance  was  the  proper  remedy  in  this  case.  Reference  to 
Brooke  v.  Garrod  (1857),  3 K.  & J.  608;  Barrell  v.  Sabine  (1684), 
1 Yern.  268;  Dawson  v.  Dawson  (1837),  8 Sim.  346;  Davidson  v. 
Norstrant  (1921),  57  D.L.R.  377;  Hollister  v.  Pouchet  (1921), 
66  D.L.R.  579. 

D.  L.  McCarthy,  K.C.,  and  R.  W . Hart,  for  the  plaintiff,  con- 
tended that  the  learned  trial  Judge  erred  in  apparently  finding 
that  a market  for  Exchange  seats  is  maintained,  but  he  was  right 
in  granting  to  the  plaintiff  the  remedy  of  specific  performance. 
The  option  was  properly  exercised  by  a mere  acceptance  on  the 
part  of  the  plaintiff.  It  was  not  necessary  that  there  should  have 
been  a tender  of  cash.  The  plaintiff,  in  addition,  was  entitled  to 
special  damages.  Reference  to  Mills  v.  Haywood  (1877),  6 Ch.  D. 
196,  at  p.  200;  Smith  v.  Gurnett  (1921),  49  O.L.R.  290;  Fry  on 
Specific  Performance,  5th  ed.,  para.  1307;  Jaques  v.  Millar 
(1877),  6 Ch.  D.  153;  Wesley  v.  Walker  (1878),  26  W.R.  368. 

Greer,  K.C.,  in  reply,  referred  to  Bastin  v.  Bidwell  (1881),  18 
Ch.  D.  238;  Davis  v.  Thomas  (1830),  1 Russ.  & My.  506;  Plevins 
v.  Downing  (1876),  1 C.P.D.  220. 

April  27.  The  judgment  of  the  Court  was  read  by  Grant, 
J.A. : — The  facts  are  briefly  as  follows.  The  plaintiff,  Forrest, 
was  a member  of  and  held  a seat  upon  the  Standard  Stoqk  and 
Mining  Exchange  in  Toronto.  The  defendants  Solloway  and  Mills 
are  brokers  carrying  on  business  also  in  Toronto,  one  of  them 
being  also  a member  of  the  said  Exchange. 

In  or  about  the  month  of  July,  1927,  the  plaintiff,  being  in 
financial  difficulties,  entered  into  an  agreement  with  Solloway  and 
Mills  for  the  sale  to  them  of  the  seat  standing  in  the  plaintiff’s 
name  on  the  Standard  Stock  and  Mining  Exchange,  for  the  price 
of  $20,000. 

In  the  course  and  as  part  of  this  transaction,  a letter  was 
written  by  the  defendant  Mills  to  the  plaintiff,  under  date  of  the 
27th  July,  1927,  which  reads  as  follows: — • 

“Mr.  Melvin  Forrest,  Toronto,  Ont. 

“Dear  Sir:— 

Re  Standard  Stock  and  Mining  Exchange  Seal. 

“In  the  event  that  Mr.  I.  W.  C.  Solloway  purchases  the  seat 
m your  name  on  the  Standard  Stock  and  Mining  Exchange,  at 
the  price  of  $20,000,  1 hereby  give  you  an  option,  and  guarantee 
same,  for  you  to  re-purchase  the  above  seat  on  or  before  September 
15th,  1927,  at  the  price  of  $21,000.” 
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This  letter  is  on  the  letter-paper  of  the  firm  of  Solloway  Mills 
& Co.,  and  is  marked  exhibit  1. 

It  should  be  stated  here  that  the  defendant  Irvine  is  a clerk  or 
employee  in  the  office  of  the  defendants  Solloway  Mills  & Co. 

On  or  about  the  8th  September,  1927,  the  defendant  Solloway 
wrote  to  the  president  of  the  Standard  Stock  and  Mining  Ex- 
change, making  application  to  have  the  seat  purchased  from  the 
plaintiff  transferred  into  the  name  of  Arthur  Irvine  (exhibit  5). 

Under  the  same  date,  the  defendant  Solloway  signed  the  formal 
printed  application  for  the  above  purpose  (exhibit  4)  by  which  he 
applied  for  leave  to  surrender  the  seat  and  membership  “now  held 
in  trust  for  me  by  the  corporation.” 

Under  date  of  the  14th  September  there  was  submitted  to  the 
board  of  directors  of  the  Exchange  a memorandum  of  agreement 
(exhibit  8)  between  Solloway  and  Irvine,  the  practical  effect  of 
which  was  to  provide  that  the  seat  and  membership  were  to  be  and 
remain  the  actual  property  of  Solloway,  that  all  contracts  under 
the  membership  agreement  should  be  entered  into  in  the  name  of 
Solloway  and  carried  out  and  completed  by  him,  Irvine  being  in 
his  employment ; that,  in  the  event  of  Irvine  leaving  the  employ  of 
Solloway,  Irvine’s  rights  should  ipso  facto  cease,  and  all  right  and 
title  to  the  seat  and  membership  revert  to  Solloway;  and  that  the 
regular  form  of  membership  agreement  should  be  signed  by  Irvine 
and  the  guarantee  by  Solloway,  but  subject  to  the  provisions  of 
the  letter  or  memorandum. 

It  will  be  noted  that  all  these  proceedings  or  arrangements  as 
between  the  defendant  Solloway  and  his  employee  Irvine  were 
made  and  thus  far  completed  before  the  15th  September,  up  to 
which  later  date  the  plaintiff  had  an  option  for  the  re-purchase 
of  the  seat. 

On  the  15th  September,  the  plaintiff  telephoned  to  the  defen- 
dant Mills  referring  to  his  option  and  asking  an  extension  for  a 
few  days,  in  order  that  he  might  arrange  for  the  money  which 
was  to  be  paid.  Mills  declined  to  allow  him  any  extension  of 
time,  and  the  plaintiff  then  asked  if  Mills  would  be  in,  as  he  wished 
to  come  down  and  see  him,  and  Mills  stated  that  he  would  be  there. 
The  plaintiff  went  down  to  the  office  of  Solloway  Mills  & Co.,  and 
when  he  got  there  found  that  Mills  had  gone  out.  The  explanation 
given  by  this  defendant  is  that  he  had  just  gone  out  for  a few 
minutes,  but  the  fact  remains  that  he  made  the  appointment  and 
did  not  keep  it.  However,  the  plaintiff  went  to  the  office  of  the 
defendants  and  saw  one  of  their  employees,  to  whom  he  stated  in 
effect  that  he  was  going  to  re-purchase  the  seat  under  the  option 
which  he  had  for  that  purpose,  and  he  left  at  the  defendants’ 
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offices  a cheque  for  $21,000.  On  the  same  date,  the  15th  Septem- 
ber, the  plaintiff  wrote  to  the  defendant  Mills  a -letter,  of  which  a 
copy  is  filed  as  exhibit  3,  and  which  reads  as  follows : — 

"Dear  Sir : — In  accordance  with  the  terms  of  the  option  granted 
me  by  you  dated  the  27th  July,  1927,  wherein  you  granted  me 
until  to-day  to  re-purchase  the  seat  sold  you  which  had  been 
previously  held  by  me  on  the  Standard  Stock  and  Mining  Ex- 
change, please  note  that  I have  to-day  tendered  to  the  Standard 
Stock  and  Mining  Exchange  my  cheque  for  the  amount  agreed 
upon,  viz.,  $21,000. 

“Would  you  kindly  sign  the  necessar}^  transfer  form,  so  that 
my  name  may  come  for  re-election  in  the  usual  way.” 

Also  on  the  same  date  the  plaintiff  wrote  the  secretary  of  the 
Stock  Exchange  a letter,  filed  as  exhibit  2,  which  reads  as  fol- 
lows 

“Dear  Sir : — Pursuant  to  an  agreement  dated  July  27th,  1927, 
attached  hereto,  signed  by  Harvey  Mills,  of  Messrs.  Solloway  Mills 
& Co.,  giving  me  an  option  to  re-purchase  the  seat  sold  him  by 
me  for  $21,000,  which  option  expires  to-day,  I hereby  tender  my 
cheque  for  the  said  $21,000,  and  would  ask  you  to  kindly  take 
the  necessary  steps  for  my  re-election.” 

With  this  letter  was  enclosed  the  cheque  for  $21,000. 

Shortly  thereafter,  the  plaintiff  learned  that  a meeting  of  the 
members  of  the  Stock  Exchange  had  been  called  for  the  23rd 
September,  to  consider  the  transfer  of  the  said  seat  and  member- 
ship to  Irvine. 

On  or  about  the  18th  or  19th  September,  the  plaintiff  deposited 
with  the  secretary  of  the  Exchange  a bank  draft  for  $21,000  to 
cover  and  guarantee  payment  of  the  amount  of  the  price  which 
he  was  to  pay  on  the  re-purchase  of  the  seat. 

On  the  21st  September,  the  secretary  of  the  Stock  Exchange 
wrote  to  the  plaintiff  a letter,  of  which  a copy  is  filed  as  exhibit  9, 
and  which  reads  as  follows: — 

“Dear  Sir: — On  instructions  of  the  board  of  directors  of  the 
Exchange  I am  returning  to  you  herewith : — 

“1.  Bank  draft  for  $21,000,  dated  the  19th  inst.,  drawn  by 
the  Royal  Bank  in  favour  of  the  Standard  Stock  and  Mining 
Exchange. 

“2.  Uncertified  cheque  for  $21,000  dated  the  15th  inst.,  drawn 
by  you  in  favour  of  the  Standard  Stock  and  Mining  Ekchange. 

“3.  Letter  dated  the  27th  July,  1927,  from  Harvey  Mills  to 
Mr.  Melvin  Forrest,  purporting  to  be  an  option  on  an  Exchange 
seat. 
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“As  Mr.  Solloway  has  not  made  any  surrender  of  a seat  under 
by-law  No.  18,  the  board  of  directors  can  take  no  action  in  the 
matter.” 

Having  learned  of  an  attempt  by  Solloway  to  turn  over  the 
seat  to  his  employee  Irvine,  the  plaintiff  commenced  action,  and 
on  the  23rd  September,  1927,  obtained  an  order  from  Logie,  J., 
granting  an  interim  injunction  to  restrain  the  transfer  of  the  seat. 

On  the-  10th  October,  Rose,  J.,  made  an  order,  a copy  of  which 
is  attached  to  the  record,  by  which  Irvine  was  added  as  a party 
defendant;  and,  subject  to  the  rules  of  the  Exchange,  the  seat  in 
question  was  permitted  to  be  transferred  to  Irvine,  to  be  held  by 
him  as  nominee  of  the  defendants  Solloway  and  Mills,  pending  the 
disposition  of  the  action;  and,  save  as  aforesaid,  the  defendants, 
including  Irvine,  were  restrained  from  dealing  with  the  seat  until 
the  disposition  of  the  action. 

The  plaintiff,  by  his  pleadings,  stated  the  facts  as  above  out- 
lined, alleging  that  on  the  15th  September  he  accepted  the  option 
to  re-purchase  the  seat,  and  that  the  defendants  refused  and  still 
refuse  to  transfer  the  seat  to  him..  The  plaintiff  further  alleged 
that,  by  reason  of  the  failure  of  the  defendant  Mills  to  carry  out 
his  agreement,  the  plaintiff  had  been  prevented  from  securing  his 
election  as  a member  of  the  Exchange,  and  was  thereby  prevented 
from  carrying  on  business  as  a member  thereof,  and  had  been  de- 
prived of  the  profits  which  he  would  have  earned ; and,  in  addition 
to  claiming  specific  performance,  he  asked  an  account  of  the  profits 
earned  by  the  defendants  by  reason  of  their  user  of  the  seat,  and 
damages. 

The  Stock  Exchange,  as  a defendant,  merely  submits  its  rights 
to  the  Court,  stating  that  it  has  acted  in  pursuance  of  its  consti- 
tution and  by-laws.  The  Stock  Exchange  was  not  represented 
upon  the  hearing  of  the  appeal. 

The  other  defendants  alleged,  inter  alia , that  the  plaintiff  did 
not  accept  the  option  on  the  15th  September,  as  was  necessary; 
that  cheques  were  presented  late  in  the  afternoon  of  the  15tli  Sep- 
tember, but  that  they  were  unaccepted  and  worthless,  and  were 
refused;  that  the  plaintiff  had  never  carried  out  the  terms  of  his 
option  so  as  to  entitle  him  to  re-purchase  the  seat;  that  he  had 
never  tendered  any  money  to  take  up  the  option ; that  time  was  of 
the  essence  of  the  agreement  of  the  27th  July;  that  the.  time  had 
expired  for  re-purchasing  the  seat;  and  that  the  plaintiff  had  done 
nothing  which  he  ought  to  have  done  if  he  desired  to  take  up  the 
option. 

In  order  to  a proper  understanding  of  the  situation  between 
the  parties,  it  is  necessary  to  consider  some  parts  of  the  rules  and 
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practice  of  the  Standard  Stock  and  Mining  Exchange.  Exhibit  6 
contains  the  by-laws  etc.  of  the  Exchange. 

In  sec.  4 is  a form  of  agreement  which,  by  the  provisions  of 
sec.  5,  is  required  to  be  executed  by  the  Exchange  and  by  the  mem- 
ber or  proposed  member,  setting  out  certain  rights  and  obligations 
of  the  parties.  In  paragraphs  Nos.  5,  6,  and  7 will  be  found 
provisions  for  the  transfer  of  seats  and  the  disposal  of  the  proceeds 
obtained  from  the  sale  thereof.  By-law  No.  18,  on  p.  34,  in  secs. 
1 and  2 thereof,  contains  provisions  regarding  the  withdrawal  of 
members  and  the  disposal  of  their  seats.  It  will  be  noted  that  by 
sec.  2 a transfer  by  a member  or  an  attempt  to  transfer  his  seat  is 
null  and  void.  The  provisions  of  the  by-laws  were  evidently  for 
the  protection  of  the  Exchange  in  regard  to  the  personnel  of  its 
membership,  as  well  as  against  default  on  the  part  of  any  member 
in  the  payment  of  his  obligations  incurred  upon  or  in  connection 
with  the  business  of  the  Exchange.  The  practice  followed  in  cases 
in.  which  members  desire  to  dispose  of  their  seats  is  set  out  in  the 
evidence  of  the  witness  Kingsmill,  the  assistant-secretary  of  the 
Exchange.  A member  desiring  to  sell  or  transfer  his  seat  must 
surrender  the  seat  to  the  Exchange,  and  propose  the  sale  thereof  by 
the  Exchange  to  the  new  member.  The  directors  first  pass  upon  the 
matter,  and  then  the  name  of  the  proposed  new  member  is  posted  up 
and  a meeting  called  at  which  he  must  be  elected  or  rejected.  The 
number  of  seats  is  limited  to  fifty.  If  the  proposed  new  member  is 
elected,  the  purchase-money  for  the  seat,  in  whatever  amount  may 
have  been  agreed  upon  between  the  old  member  and  the  proposed 
purchaser,  is  then  paid  to  the  Exchange.  All  fees  or  other  obliga- 
tions due  by  the  member  to  the  corporation  are  first  to  be  paid; 
the  balance  is  then  applied  in  payment  of  any  obligations  or  liabili- 
ties clue -or  owing  by  the  retiring  member  to  any  other  member  or 
members  of  the  Exchange  in  respect  of  any  Exchange  transactions ; 
and  any  surplus  which  there  may  be  is  then  accounted  for  by  the 
Exchange  to  the  member  or  his  legal  representatives,  subject  to  a 
lien  for  the  expenses. 

The  seat  on  the  Exchange  is  recognised  as  being  the  property 
of  the  member  which  he  is  permitted  to  dispose  of  in  the  manner 
above  described,  but  always  subject  to  the  right  of  the  Exchange 
to  prevent  the  transfer  of  the  seat  to  any  person  who  is  not  deemed 
desirable  as  a member  or  holder  of  the  seat. 

The  evidence  given  by  Mr.  Kingsmill  discloses  the  fact  that,  in 
or  about  September  and  October  of  1927,  four  seats  on  the  Ex- 
change were  disposed  of  to  his  knowledge.  The  first  on  the  1st 
September,  at  $20,000;  the  second  on  the  23rd  September,  at 
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$25,000;  the  third  on  the  23rd  October,  at  $26,500;  and  the  fourth 
on  the  28th  October,  at  $40,000.  A seat  on  the  Standard  Exchange, 
especially  at  a time  when  there  is  a good  market,  is  evidently  of 
very  considerable  value. 

It  appears  from  the  evidence  of  the  plaintiff  and  of  the  witness 
Yale,  with  whom  the  plaintiff  made  arrangements  to  finance  the 
re-purchase  of  the  seat,  that  these  arrangements  had  not  been  fully 
completed  on  the  15th  September,  but  were  completed  on  the  16th 
or  17th  of  that  month.  The  cheque  which  the  plaintiff  left  at  the 
office  of  Solloway  Mills  & Co.  on  the  15th  September  was  not  a 
marked  or  accepted  cheque,  and  the  plaintiff  acknowledged  on 
cross-examination  that  he  did  not  have  the  money  in  the  bank  at 
the  time  with  which  to  pay  the  cheque,  but  he  insisted  that  he  had 
his  arrangements  practically  completed,  whereby  the  money  would 
be  furnished.  That  sufficient  or  satisfactory  arrangements  were 
completed  either  then  or  within  a few  days  was  sufficiently  witnessed 
by  the  deposit  of  the  bank-draft,  for  the  full  purchase-price,  with 
the  Standard  Stock  Exchange. 

The  defence  sought  to  be  made  out  at  the  trial  was,  in  sub- 
stance, that  the  plaintiff  did  not  effectively  exercise  his  option  on 
the  15th  September,  and  that,  as  in  such  a transaction  time  is  of 
the  essence  of  the  contract,  his  right  to  re-purchase  was  lost. 

That  this  was  not  an  honest  defence  is  sufficiently  shewn  by  the 
fact  that  the  defendant  Solloway  took  steps  to  dispose  of  the  seat 
to  his  employee  on  the  8th  September,  a week  before  the  plaintiffs 
option  expired.  The  conduct  of  the  defendants  in  the  matter  was 
not  commendable.  The  learned  trial  Judge  came  to  the  conclusion 
that  their  defence  was  ill-founded,  and  I am  pleased  to  be  able  to 
agree  with  him  in  that  decision. 

The  defendants*  contention  apparently  was  that  the  plaintiff 
was  required  to  pay  the  amount  of  the  purchase-money  to  them  or 
at  least  to  the  Stock  Exchange  on  the  15th  September,  in  order 
effectually  to  exercise  his  option  of  re-purchase.  I do  not  so  under- 
stand the  law.  It  was  suggested  by  counsel  for  the  defendants 
that  there  was  no  consideration  for  the  giving  of  the  option.  I do 
not  think  there  is  any  force  in  that  contention,  as  the  giving  of  the 
option  was  very  evidently  part  of  the  original  transaction,  whereby 
the  seat  was  sold  by  the  plaintiff  to  the  defendants,  and  was  in 
consideration  of  such  sale. 

An  option  so  given,  and  for  a valuable  consideration,  cannot 
be  revoked,  and  is  open  for  acceptance  by  the  optionee  at  any  time 
within  the  period  for  which  the  option  is  given.  In  the  absence  of 
any  stipulations  or  conditions  to  the  contrary,  the  offer  made  by 
the  giving  of  the  option  may  be  accepted  in  the  same  manner  as 
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an  acceptance  can  lawfully  be  made  of  any  offer  which,  with  the 
acceptance,  will  form  a binding  contract.  In  the  present  case 
there  was  an  offer  by  Mills  to  sell  to  Forrest,  with  a provision  that 
the  offer  might  he  accepted  at  any  time  not  later  than  the  15th 
September.  All  that  wa^  necessary  to  operate  as  an  effectual  exer- 
cise of  the  option  was  that  Forrest,  not  later  than  the  1 5th  Sep- 
tember, should  notify  Mills  of  his  acceptance  of  the  offer  so  made 
to  him. 


App.  Div. 

1928. 

Forrest 
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That  an  option  may  be  thus  validly  exercised  has  been  held  in 
numerous  cases.  In  Bruner  v.  Moore,  [1904]  1 Ch.  305,  it  was 
held  by  Farwell,  J.,  that  the  mailing  on  the  28th  March  of  a letter 
which  did  not  reach  the  defendant  until  the  30th  March,  the  option 
having  expired  on  the  29th  March,  was  a valid  exercise  of  the 
option  to  purchase  certain  patent  rights.  In  this  he  applied  the 
rule  stated  by  Lord  Herschell  in  Henthorn  v.  Fraser,  [1892]  2 
Ch.  27,  33,  whereby  acceptance  by  mail  constitutes  a valid  and 
complete  acceptance  as  soon  as  the  letter  is  posted. 

In  Austin  v.  Tawney  (1867),  L.R.  2 Ch.  143,  it  was  held  by 
the  Master  of  the  Rolls,  in  a vendor  and  purchaser  proceeding, 
that  a letter  mailed  on  the  16th  June,  stating  the  intention  of  the 
writer  to  exercise  his  election,  was  a sufficient  and  valid  exercise 
of  his  option,  although  by  the  provisions  of  the  will  in  question  it 
was  provided  that  he  should  enter  into  an  agreement  for  completion 
within  the  time  limited.  On  appeal  Lord  Chelmsford,  L.C.,  stated, 
at  p.  147 : — 

“I  am  disposed  also  to  think  that  the  Master  of  the  Rolls  was 
right  in  the  view  that  the  letter  of  the  16th  of  June  was  a sufficient 
exercise  of  the  option.” 

In  Mills  v.  Haywood,  6 Ch.  D.  196,  it  was  contended  by  the 
appellant  that  the  option  to  purchase  in  that  case  was  not  validly 
exercised  until  the  money  was  paid.  The  respondent  had  given 
notice  by  letter  of  his  acceptance  of  the  option.  The  judgment  of 
the  Court  was  delivered  by  Cotton,  L.J.,  who  stated  as  follows 

(pp.  201,  202) 

“It  was,  indeed,  contended  by  the  appellant,  that  until  payment 
of  the  purchase-money  there  was  no  contract.  But  the  4th  clause 
of  the  agreement  of  December,  1861,  does  not,  in  our  opinion,  make 
payment  of  the  purchase-money  a condition  precedent  to  the  exist- 
ence of  a contract.  It  is  an  offer  of  the  property  to  the  plaintiff 
with  liberty  to  him  to  accept  it  at  any  time  during  his  term.  When 
he  sent  the  letters  of  July,  1867,  already  referred  to,  the  acceptance 
therein  contained  made  with  the  offer  in  the  4th  clause  of  the 
agreement  a complete  contract.” 


23 — 62 — o.l.r. 
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A perusal  of  the  statement  of  the  facts  of  that  case  shews  dis- 
tinctly that  what  was  given  to  Mills  was  an  option  to  purchase; 
and  the  letters  of  July  referred  to  in  the  excerpt  from  the  reasons 
for  judgment  were  merely  letters  stating  the  intention  of  Mills  to 
exercise  his  option  to  buy.  This  latter  decision  was  followed  by 
Rose,  J.,  in  Smith  v.  Gurnett  (1921),  49  O.L.R.  290,  at  p.  294. 

In  the  present  case  not  only  was  there  no  stipulation  for  pay- 
ment of  the  purchase-money  at  the  time  of  the  exercise  of  the 
option,  but  on  the  contrary  it  is  quite  apparent  from  the  circum- 
stances that  it  was  not  intended  that  the  purchase-money  should 
be  actually  paid  over  on  that  day.  All  parties  were  fully  aware 
that,  before  any  money  could  actually  be  paid,  a surrender  of  the 
seat  would  have  to  be  made  to  the  Stock  Exchange,  a meeting  of 
the  directors  called  and  held,  and  a meeting  of  the  members  of  the 
Exchange  called  for  the  purpose  of  electing  the  proposed  new  mem- 
ber. All  these  steps  had  to  be  taken  before  any  money,  the  proceeds 
of  the  sale  of  the  seat,  could  be  made  use  of.  The  principles 
enunciated  in  Mills  v.  Haywood  and  the  other  cases  above  men- 
tioned would  therefore  be  peculiarly  applicable  in  the  determination 
of  the  rights  of  the  parties  in  the  present  case. 

I am  therefore  of  opinion  that  the  judgment  of  the  learned  trial 
Judge  in  this  respect  should  be  affirmed;  that  the  plaintiff  should 
be  declared  entitled  to  specific  performance  by  the  defendants 
Solloway,  Mills,  and  Irvine,  of  the  agreement  to  re-sell  the  seat 
to  the  plaintiff,  and  that  for  this  purpose  these  defendants  should 
be  required  to  surrender  the  seat  to  the  Stock  Exchange  and  give 
the  necessary  direction  to  the  Exchange  officials,  looking  to  the 
election  of  the  plaintiff  or  his  nominee,  or  the  nominee  of  his  legal 
representative,  as  a member  of  the  Exchange,  in  order  that  the 
transaction  may  be  carried  through  in  accordance  with  the  consti- 
tution and  rules  thereof. 

Having  been  deprived  of  the  use  of  the  seat  on  the  Exchange, 
the  plaintiff  alleges  that  he  has  suffered  special  damage,  having 
been  thereby  prevented  from  carrying  on  his  brokerage  business 
on  the  Exchange.  In  the  ordinary  case,  where  specific  performance 
is  decreed,  damages  are  not  also  given.  But  in  cases  in  which  a 
certain  intended  use  of  the  property  by  the  proposed  purchaser 
was  in  the  contemplation  of  the  parties,  on  his  refusal  to  carry 
out  the  sale,  the  vendor  has  been  made  to  pay  the  special  damages, 
ic  any,  suffered  by  the  purchaser,  in  addition  to  having  the  decree 
oi:  specific  performance  registered  against  him.  Such  a case  was 
Jaques  v.  Millar,  6 Ch.  D.  153,  a decision  of  Fry,  J.  In  that 
case  the  plaintiff  agreed  with  the  defendant  to  take  a lease  of 
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certain  premises  belonging,  to  the  defendant  for  the  purpose,  as 
the  defendant  knew,  of  carrying  on  a trade  which  the  plaintiff  was 
about  to  commence.  In  consequence  of  the  defendant’s  refusal  to 
fulfil  his  agreement,  the  plaintiff  was  unable  for  fifteen  weeks  to 
commence  his  trade.  It  was  held  that,  in  addition  to  judgment 
for  specific  performance,  the  plaintiff  was  entitled  to  damages  in 
respect  of  his  loss  of  profits  from  his  trade  during  the  fifteen  weeks. 
This  decision  has  been  followed  in  numerous  cases  both  here  and 
in  England.  See  also,  upon  this  point,  Fry  on  Specific  Perform- 
ance, 6th  ed.,  p.  605,  and  cases  noted. 

As  there  is  no  evidence  upon  the  record  which  would  enable 
this  Court  to  determine  what,  if  any,  special  damages  the  plaintiff 
has  suffered,  a reference  should  be  directed  to  the  Master  for  their 
assessment. 

The  defendants’  appeal  will  be  dismissed  with  costs.  The 
plaintiff  may  have  a reference  for  the  assessment  of  his  special 
damages,  if  any,  and  the  costs  of  the  reference  and  further  direc- 
tions should  be  reserved. 

Order  accordingly. 


[APPELLATE  DIVISION.] 

Cowie  v.  Robinson. 

Libel — Newspaper — Privilege — Libel  and  Slander  Act , R.S.O.  191 4,  eh. 
71,  sec.  11(1) — Report  of  Proceedings  before  Magistrate — Criminal 
Charge  — Preliminary  Inquiry  — Criminal  Code,  secs.  679,  681 — 
“ Publicly  Heard ” — “Court”  — Information  not  Read  — Matters 
Stated  in  Information  Published  as  Part  of  Report — Verdict  of 
Jury — Judge's  Charge. 

An  information  having  been  laid  before  a police  magistrate  charging 
the  plaintiff  with  procuring,  by  fraud  and  misrepresentation,  the 
registration  as  a first  mortgage  of  a mortgage  intended  to  be  a second 
mortgage,  the  magistrate  issued  a warrant  upon  which  the  plaintiff 
was  arrested  and  brought  before  the  magistrate  at  the  office  of  the 
chief  of  police  of  a town,  where  the  warrant  was  read  to  the  plaintiff, 
two  sureties  gave  a bail-bond,  and  the  plaintiff  was  remanded  for 
6 days  and  allowed  to  depart.  On  the  following  day,  there  appeared 
in  the  defendants’  newspaper  an  article  purporting  to  be  a report 
of  the  proceedings  before  the  magistrate  and  reciting  what  was 
contained  in  the  information.  The  plaintiff  was  subsequently 
brought  to  trial  and  acquitted.  He  brought  this  action  for  libel,  ana 
the  defendants  pleaded  that  the  article  was  a fair  and  accurate 
report  of  proceedings  publicly  heard  before  a court  of  justice,  and 
was  therefore  privileged  under  sec.  11  (1)  of  the  Libel  and  Slander 
Act,  R.S.O.  1914,  ch.  71:— 

Held,  having  regard  to  the  language  of  secs.  679  and  681  of  the  Crim- 
inal Code,  that  it  is  only  on  the  preliminary  inquiry  that  the  magis- 
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trate  has  power  to  remand  an  accused  person;  it  was  upon  the 
opening  of  the  preliminary  inquiry  that  the  remand  and  release  on 
bail  were  granted;  the  place  where  the  magistrate  is  sitting  is  “the 
court:”  sec.  679  (d) ; and  what  took  place  before  the  magistrate  was 
part  of  the  preliminary  inquiry. 

No  order  having  been  given  for  the  exclusion  of  the  public,  the  pro- 
ceedings were  “publicly  heard,”  and  the  publication  was  made  “con- 
temporaneously,” within  the  meaning  of  sec.  11(1)  of  the  Libel  and 
Slander  Act. 

At  the  trial  of  the  action  a general  verdict  for  the  defendants  was 
found  by  the  jury,  and  the  action  was  dismissed.  Upon  appeal  it 
was  contended  that  the  matters  published  were  not  given  in  evidence 
before  the  magistrate:  — 

Held , that  the  question  “libel  or  no  libel”  was  for  the  jury;  and  the 
question  whether  the  article  complained  of  was  or  was  not  a fair 
and  accurate  report  without  comment  was  for  them. 

Notwithstanding  that  the  information  was  not  read  aloud  before  the 
magistrate  at  the  preliminary  inquiry  in  the  office  of  the  chief  of 
police,  it  was  a part  of  the  proceedings  “publicly  heard.” 

Gazette  Printing  Co.  v.  Shallow  (1909),  41  Can.  S.C.R.  339,  and  Hansen 
v.  Nugget  Publishers  Ltd.  (1927),  61  O.L.R.  239,  followed. 

The  trial  Judge  might  have  asked  the  jury  to  answer  questions  and 
thereby  find  the  facts  for  him,  to  serve  as  a basis  for  his  decision 
upon  the  question  of  privilege;  or  he  might,  as  he  did,  instruct 
the  jury  as  to  the  law  bearing  upon  the  question,  for  use  upon  and 
application  to  the  facts  as  they  might  find  them  to  be. 

The  jury,  having  regard  to  the  Judge’s  instructions,  must  be  taken  to 
have  found  by  their  verdict  that  what  took  place  before  the  magis- 
trate was  the  beginning  of  the  preliminary  proceedings,  which,  as 
he  told  them  (thus  deciding  the  question  of  law  involved),  would 
make  the  occasion  privileged. 


An  appeal  by  the  plaintiff  from  the  judgment  of  Meredith, 
C.J.C.P.,  upon  the  verdict  of  a jury,  in  the  defendants’  favour,  in 
an  action  for  damages  by  reason  of  the  publication  of  what  was 
alleged  to  be  a libel  in  a newspaper  published  in  Toronto,  the 
Evening  Telegram. 

The  words  complained  of  were  as  follows: — 

“Oakville  Man  Arrested  on  Five  Charges. — A.  C.  Cowie, 
insurance  broker,  alleged  to  have  manipulated  mortgages — re- 
manded on  bail  of  $7,000. 

“Alleged  to  have  manipulated  mortgages  in  a real  estate 
deal  with  William  Quinn,  an  elderly  resident  of  Oakville, 
A.  A.  Cowie,  one  of  Oakville’s  most  prominent  business  men  and  a 
member  of  the  firm  of  Jarvis  & Cowie,  insurance  brokers,  was 
arrested  by  Chief  Constable  David  Kerr  in  Hamilton  and  appeared 
before  Magistrate  J.  H.  Shields  of  Oakville  late  last  night.  He 
faces  five  charges,  the  context  of  which  were  theft,  false  registra- 
tion, fraud  and  misrepresentation.  He  was  remanded  until  Thurs- 
day, bail  being  set  at  $7,000. 
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“Mrs.  Clare  Louise  Cowie,  his  wife,  in  whose  name  the  prop- 
erty was  made  out,  was  also  charged  on  four  counts,  as  an  accom- 
plice of  her  husband. 

“Leal  in  April  Last. 


1928. 

COWIE 

V. 

Robinson. 


“The  deal  is  alleged  to  have  taken  place  in  April,  1925,  and 
concerned  property  owned  by  Mr.  Quinn,  the  sale-price  of  which 
was  nominally  $4,000.  Quinn  did  not  retain  a lawyer,  and  Cowie 
handled  the  transaction  for  him.  It  is  stated  the  sale  was  to  be 
consummated  by  a cash  payment  and  a first  mortgage  to  cover  the 
balance. 

“Last  week,  seeking  to  raise  some  money  on  his  mortgage,  Mr. 
Quinn  discovered  he  only  held  a second  mortgage,  there  being  a 
prior  mortgage  of  about  $1,700  against  his  property.  His  second 
mortgage  is  said  to  be  in  the  amount  of  $2,750. 


“Mortgage  and  Property. 

“In  addition  it  is  alleged  that  the  second  mortgage  only  covers 
80  feet  of  the  property,  the  balance  of  50  feet  having  been  sold 
by  Cowie.” 

Pursuant  to  the  jury’s  verdict,  the  action  was  dismissed  with 
costs. 

February  3 and  4.  The  appeal  was  heard  by  Magee  and 
Hodgins,  JJ.A.,  Logie  and  Fisher,  JJ.,  and  Grant,  J.A. 

D.  O.  Cameron,  for  the  appellant,  argued  that  the  proceedings 
of  which  the  publication  by  the  defendants  purported  to  be  an 
account  were  not  proceedings  in  a court  of  justice,  and  therefore 
the  report  in  the  newspaper  was  not  privileged.  The  proceedings 
were  in  the  office  of  the  local  chief  of  police,  where  the  public  had 
no  right  to  go,  and  were  for  the  purpose  of  fixing  bail  only.  The 
learned  trial  Judge  erred  in  leaving  to  the  jury  the  question 
whether  or  not  it  was  a public  court.  He  should  have  decided  it 
himself  as  a matter  of  law  and  directed  the  jury  accordingly.  Even 
if  it  were  a court  of  justice,  none  of  the  facts  set  out  in  the  article 
complained  of  were  brought  out  in  those  proceedings.  The  learned 
trial  Judge  also  erred  in  directing  the  jury  that,  if  the  defendants 
had  waited,  they  could  have  published  the  article  with  impunity. 
Reference  to  Galley  on  Libel  and  Slander,  pp.  125,  298,  and  305; 
Geary  v.  Alger  (1925-6),  57  O.L.R.  218,  58  O.L.R,  39;  Boys  v. 
Star  Printing  and  Publishing  Co.  (1927),  60  O.L.R.  592;  Hansen 
v.  Nugget  Publishers  Ltd.  (1927),  61  O.L.R.  239. 

D.  L.  McCarthy,  K.O.,  for  the  defendants,  respondents,  con- 
tended that  from  the  moment  a warrant  is  issued  or  an  in  forma- 
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tion  laid  the  proceedings  in  connection  therewith  are  proceedings 
in  a conrt:  Hebditch  v.  Macllwaine , [1894]  2 Q.B.  54,  at  p.  58. 
There  was  a dispute  as  to  what  took  place  before  the  magistrate. 
It  was  proper  therefore  for  the  Judge  to  leave  the  question  to  the 
jury.  The  finding  of  the  jury  must  necessarily  include  a finding 
that  it  was  a public  court:  Bottomley  v.  Brougham , [1908]  1 K.B. 
584;  Kimber  v.  Press  Association  Ltd.,  [1893]  1 Q.B.  65;  Usill 
v.  Hales  (1878),  3 C.P.D.  319.  It  was  quite  properly  left  to  the 
jury  to  say  whether  the  statements  complained  of  were  or  were  not 
true.  The  appellant  has  not  proved  any  damage.  Where  there 
is  no  damage  there  can  be  no  verdict.  The  article  was  a fair  and 
accurate  report  of  proceedings  in  a public  court,  and  that  brings 
the  respondents  within  sec.  11(1)  of  the  Libel  and  Slander  Act,* 
Those  statements  which  were  not  such  were  statements  of  fact 
which  the  appellant,  according  to  the  jury’s  verdict,  had  failed  to 
prove  were  false. 

D.  0.  Cameron,  in  reply,  said  that  by  reason  of  admissions  in 
the  statement  of  defence  the  appellant  was  absolved  from  proving 
that  the  statements  were  untrue. 

April  27.  The  judgment  of  the  Court  was  read  by  Grant, 
J.A. : — Various  grounds  were  set  out,  at  considerable  length,  in 
the  plaintiff’s  notice  of  appeal,  many  of  which  would  be  pertinent 
only  where  the  quantum  of  the  damages  is  the  subject  of  appeal, 
and  therefore  do  not  require  consideration  by  this  Court,  the  ver- 
dict having  been  for  the  defendants. 

Counsel  for  the  plaintiff  pressed  upon  us  the  following, 
namely : — 

1.  That  the  proceedings  reported  were  not  “publicly  heard  be- 
fore a court  .of  justice”  within  the  meaning  of  sec.  11  (1)  of  the 
Libel  and  Slander  Act,  R.S.O.  1914,  ch.  71,  and  therefore  that  the 
publication  of  the  report  was  not  privileged; 

2.  That,  even  if  it  was  a court,  the  matters  published  were  not 
given  in  evidence  before  the  magistrate; 

3.  That  the  trial  Judge  should  himself  have  decided  whether  or 
not  it  was  a court,  and  therefore  whether  the  publication  was 
privileged  or  not. 

— (i)  a fair  and  accurate  report  without  comment  in  a news- 
paper of  proceedings  publicly  heard  before  a court  of  justice  if  pub- 
lished contemporaneously  with  such  proceedings  shall  be  absolutely 
privileged,  unless  the  defendant  has  refused  or  neglected  to  insert  in 
the  newspaper  in  which  the  report  complained  of  appeared  a reasonable 
letter  or  statement  of  explanation  or  contradiction  by  or  on  behalf  of 
the  plaintiff. 
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In  order  to  an  appreciation  of  these  grounds  of  appeal,  a brief  App.  Div. 
statement  of  the  circumstances  is  necessary.  1928. 

The  plaintiff,  a real  estate  agent,  resided  and  carried  on  busi-  Cowi£ 

ness  in  Oakville.  One  Quinn,  a man  65  years  of  age,  living  in  v. 
the  same  town,  owned  some  property  which  he  wished  to  sell.  Cowie  P°BINS0N- 
arranged  a sale  to  his  own  wife,  drew  an  offer  and  acceptance,  and  Grant,  J.A. 
had  them  signed  by  his  wife  and  by  Quinn.  The  consideration  was 
$4,000,  of  which  $250  was  to  be  paid  to  Cowie  as  agent;  and  $1,000 
“to  be  paid  from  proceeds  of  $1,700  to  be  raised  as  first  mortgage 
on  house  and  what  land  remains  after  the  westerly  50  feet  has 
been  staked  off.  The  balance  of  $2,750  to  be  on  second  mortgage 
. . . on  house  and  what  land  remains  after  50  feet  has  been 

staked  off.”  The  total  frontage  is  stated  in  the  agreement  to  have 
been  about  130  feet.  There  would  therefore  be  about  80  feet  front- 
age with  the  house,  after  “the  westerly  50  feet  has  been  staked 
off.”  Briefly  stated,  Cowie’s  wife  got  Quinn’s  house  and  lot,  took 
50  feet  clear  of  all  encumbrance,  mortgaged  the  house  and  80  feet 
for  $1,700,  of  which  Quinn  received  $1,250  only,  and  Cowie  or  his 
wife  the  other  $450,  and  Quinn  received  a second  mortgage  for 
$2,750  on  the  house  and  80  feet  for  the  balance  of  his  selling  price. 

In  other  words,  Cowie  or  his  wife  got  50  feet  of  land  clear  and 
$450  out  of  the  property  which  had  been  Quinn’s,  and,  in  addition, 

Cowie  and  his  partner,  as  agents,  got  $125  commission  out  of 
Quinn  for  doing  it.  Quinn  got  $125  of  the  $250  deposit,  $1,000 
out  of  the  first  mortgage,  and  a second  mortgage  for  $2,750  on 
part  only  of  the  property,  the  whole  of  which,  before  this  wonder- 
ful transaction,  he  had  owned  free  of  encumbrance. 

Some  months  later,  according  to  Quinn,  when  he  tried  to  raise 
some  money  on  the  $2,750  mortgage,  he  learned,  as  he  alleged  for 
the  first  time,  that  it  was  merely  a second  mortgage.  He  then 
went  and  laid  one  or  more  informations  before  the  magistrate, 
who  issued  a warrant,  and  Cowie  was  arrested.  This  was  on  the 
12th  February,  1926.  The  police  officer  brought  the  plaintiff  to 
the  office  of  the  chief  of  police,  the  magistrate  attended,  the  war- 
rant was  read  over  to  the  plaintiff,  two  sureties  gave  a bail-bond, 
the  magistrate  remanded  the  accused  for  6 days  (until  the  18th 
February),  and  he  was  allowed  to  go. 

Subsequently  on  the  24th  February,  his  preliminary  hearing 
before  the  magistrate  was  completed,  and  he  was  committed  for 
trial,  having  elected  trial  by  jury.  At  his  trial  he  was  acquitted. 

It  appears  in  evidence  that  there  were  several  charges  made 
against  the  plaintiff,  by  Quinn,  all  arising  out  of  the  above  tran- 
saction. The  charge  recited  in  the  warrant  reads  that  he  “did  un- 
lawfully on  or  about  April  3,  1924,  by  fraud  and  misrepresenta- 


356 


ONTARIO  LAW  REPORTS. 


YOL. 


App.  Div. 

1928. 

COWIE 

V. 

Robinson. 
Grant,  .T.A. 


tion,  knowingly,  and  with  intent  to  defraud  and  deceive  William 
Quinn,  obtain  the  registration  of  a mortgage  dated  the  3rd 
day  of  April,  1924,  for  the  sum  of  $1,700,  prior  to  the  mortgage 
dated  the  2nd  day  of  April,  1924,  for  the  sum  of  $2,750,  which 
last  mentioned  mortgage  was  to  be  registered  as  a first  mortgage 
on  the  property  sold  by  me  to  Clare  Louise  Cowie,  being  part  of 
lot  5,  block  C,  located  in  instrument  number  9129-0,  Halton.” 

In  the  issue  of  the  13th  February,  the  Telegram  published  the 
article  of  which  the  plaintiff  complains.  When  he  was  acquitted, 
the  fact  was  duly  announced  in  the  newspaper,  and,  when  he  made 
complaint  regarding  the  report  published  on  the  13th,  regret  was 
expressed  if  he  had  been  damaged  thereby.  The  plaintiff  says  this 
was  not  a satisfactory  apology,  and  that  it  was  not  given  the  prom- 
inence which  had  been  accorded  to  the  original  article.  As  that 
merely  goes  to  the  question  of  mitigation  of  damages,  we  need  not 
discuss  it  here. 

The  first  of  the  grounds  of  appeal  put  forward  by  counsel  for 
the  plaintiff  is  that  what  occurred  before  the  magistrate  on  the 
12th  February  was  not  a proceeding  in  a court  of  justice,  and 
therefore  that  the  report  thereof  was  not  privileged.  The  power 
to  remand  is  given  by  sec.  679  (c)  of  the  Criminal  Code,  R.S.C. 
1927,  ch.  36,  which  reads  as  follows:— 

“A  justice  holding  a preliminary  inquiry  may,  in  his  discretion, 


“(c)  adjourn  the  hearing  of  the  matter  from  time  to  time, 
and  change  the  place  of  hearing,  if  from  the  absence  of  witnesses, 
the  inability  of  a witness  who  is  ill  to  attend  at  the  place  where 
the  justice  usually  sits,  or  from  any  other  reasonable  cause,  it 
appears  desirable  to  do  so,  and  may  remand  the  accused,  if  re- 
quired, by  warrant  in  form  1 7 : Provided  that  no  such  remand  shall 
be  for  more  than  eight  clear  days,  the  day  following  that  on  which 
the  remand  is  made  being  counted  as  the  first  day;” 

Clause  ( d ) and  subsec.  2 are  also  of  interest: — 

“(d)  order  that  no  person  other  than  the  prosecutor  and  ac- 
cused, their  counsel  and  solicitors,  shall  have  access  to  or  remain 
in  the  room  or  building  in  which  the  inquiry  is  held,  if  it  appears 
to  him  that  the  ends  of  justice  will  be  best  answered  by  so  doing; 


“2.  If  any  remand  under  this  section  is  for  a time  not  ex- 
ceeding three  clear  days  the  justice  may  verbally  order  the  con- 
stable or  other  person  in  whose  custody  the  accused  then  is,  or  any 
other  constable  or  person  named  by  the  justice  in  that  behalf,  to 
keep  the  accused  person  in  his  custody  and  to  bring  him  before 
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him  or  such  other  justice  as  shall  then  be  acting  at  the  time  ap-  App~  1>lv~ 
pointed  for  continuing  the  exami nation/’  1928. 

Section  681  authorises  the  giving  of  bail  on  remand  : — Cowie 

“If  the  accused  is  remanded  as  aforesaid,  the  justice  may  dis-  R ^g0N 
charge  him,  upon  his  entering  into  a recognizance  in  form  18,  with  J_l_ 
or  without  sureties  in  the  discretion  of  the  justice,  conditioned  for  Orant,  J.A 
his  appearance  at  the  time  and  place  appointed  for  the  continu- 
ance of  the  examination.” 

From  the  language  of  these  sections  it  is  manifest  that  it  is 
only  on  the  preliminary  inquiry  that  the  magistrate  has  any  power 
to  remand  the  accused,  and  that  it  was  upon  the  opening  of  the 
preliminary  inquiry  that  the  remand  and  release  on  bail  were 
granted  in  the  case  at  bar.  The  remand  is  an  essential  part  of 
the  adjournment  of  the  proceedings  before  the  magistrate.  That 
wherever  the  magistrate  is  sitting,  there  is  the  court,  is  recognised 
by  clause  ( d ) of  sec.  679,  where  it  speaks  of  the  “room  or  build- 
ing” in  which  the  inquiry  is  held. 

It  appears  to  me  to  be  beyond  any  doubt  that  what  took  place 
before  the  magistrate  in  this  case  on  the  12t,h  February  was  part 
of  the  preliminary  inquiry;  were  it  not,  then  the  remand  was  un- 
authorised. “ Omnia  prmumuntur  rite  esse  acta 

There  is  no  suggestion  upon  the  record  that  any  order  or  di- 
rection (clause  ( d ) of  sec.  679)  was  given  for  the  exclusion  of  the 
public.  The  proceedings  were  therefore  publicly  heard,  within  the 
meaning  of  sec.  11  (1)  of  the  Libel  and  Slander  Act.  The  publica- 
tion complained  of  was  made  on  the  13th  February,  reporting  the 
proceedings  on  the  12th  of  that  month,  and  therefore  “contemp- 
oraneously” with  such  proceedings. 

As  the  facts  of  the  case  do  not  make  applicable 
the  provisions  of  the  latter  part  of  sec.  11(1),  the  re- 
maining essential  condition  to  absolute  privilege  is  that  the 
publication  be  “a  fair  and  accurate  report  without  comment.”  This 
comes  within  the  second  ground  of  appeal  put  forward  by  the 
plaintiff  (supra).  The  obvious,  and,  in  my  opinion,  the  complete, 
answer  to  this  ground  of  appeal  is  that  the  question  “libel  or  no 
libel”  is  for  the  jury,  who  gave  their  verdict  for  the  defendants. 

The  jury  heard  all  the  evidence  and  had  before  them  in  the  plead- 
ings a copy  of  the  article  complained  of,  and  the  question  whether 
or  not  it  was  a fair  and  accurate  report  without  comment  was  for 
them. 

The  bail-bond  entered  into  before  the  magistrate  referred  to 
the  charge,  in  plain  language,  as  stealing.  The  charge  in  the  war- 
rant, as  recited  above,  goes  into  the  facts  in  some  detail.  It  ap- 
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pears  in  evidence  that  further  details  were  given  in  the  informa- 
tion which  formed  the  basis  of  the  proceeding,  and  was  an  essential 
part  of  it.  The  article  as  published  appears  to  have  given  an  out- 
line of  the  material  facts  as  summarised  in  the  information  and 
subsequently  sworn  to  on  the  continuance  of  the  inquiry  when  the 
accused  was  committed  for  trial.  The  mere  fact  that  the  informa- 
tion was  not  read  aloud  before  the  magistrate  on  the  12th  does  not 
make  it  any  the  less  a part  of  the  proceedings  “publicly  heard.” 
These  words,  “publicly  heard,”  refer  to  the  proceedings,  and  merely 
indicate  that  the  public  were  not  excluded  as  may  be  directed  by 
the  magistrate  (sec.  679  (d)).  It  seems  to  me  that  an  affidavit 
filed  on  a motion  in  court,  and  “taken  as  read,”  is  quite  as  truly  a 
part  of  the  proceedings  on  the  hearing  of  the  motion  as  it  would 
be  if  it  were  read  aloud.  I think  the  same  holds  good  with  respect 
to  an  information  which  is  the  foundation  of  the  proceeding  before 
the  magistrate.  This  must  not  he  understood  as  extending  the 
privilege  so  as  to  cover  the  publishing  of  extracts  or  quotations 
from  pleadings  or  other  papers  or  writings  on  the  fyles  of  the  Court, 
but  which  have  not  been  read  or  even  “taken  as  read”  as  part  of 
proceedings  in  open  court.  Upon  this  see  Gazette  Printing  Co.  v. 
Shallow  (1909),  41  Can.  S.C.R.  339.  Hansen  v.  Nugget  Publish- 
ers Ltd.,  61  O.L.R,  239,  a decision  of  the  Second  Divisional  Court, 
is  an  analogous  case,  but  under  sec.  10  (1)  of  the  Libel  and  Slan- 
der A,ct.  It  was  there  held  that  a document  containing  certain 
charges  against  the  plaintiff,  though  not  actually  read  at  the 
council  meeting,  was  before  the  council,  was  part  of  the  proceed- 
ings at  the  meeting,  and  so  was  privileged.  However  that  may  be, 
in  my  opinion  the  verdict  of  the  jury,  found  after  a charge  by 
the  presiding  Judge  which  was  more  than  fair  to  the  plaintiff, 
must  be  a complete  answer  to  this  groiind  of  appeal,  dealing  with 
what  was  entirely  a question  of  fact  and  for  decision  by  them. 

The  remaining  ground  of  appeal  was  that  the  trial  Judge  should 
have  decided  whether  or  not  it  was  a court,  and  therefore  the  pub- 
lication privileged  or  the  contrary.  The  facts  as  to  what  took 
place  before  the  magistrate  were  in  dispute  at  the  trial.  In  such 
a case  the  facts  are  to  be  found  by  the  jury,  and  the  question  of 
privilege  or  no  privilege  is  to  be  decided  by  the  Judge:  Hebditch 
v.  Macllwaine,  [1894]  2 Q.B.  54,  at  p.  58  (C.A.) 

The  trial  Judge,  as  I understand  the  practice,  might  have  asked 
the  jury  to  answer  certain  questions,  thereby  finding  the  facts  for 
him,  to  serve  as  a basis  for  his  decision  upon  the  question  of 
privilege;  or  he  might,  as  he  did  in  the  present  case,  instruct  the 
jury  as  to  the  law  hearing  upon  the  question,  for  use  upon  and 
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application  to  the  facts  as  they  might  find  them  to  be.  The  fol-  App.  Div. 
lowing  excerpts  from  the  charge  illustrate  what  is  meant: — 1928. 

“Generally  that  is  done  at  a sitting  of  the  regular  court — q^e 

police  courts  and  other  courts : if  a man  is  brought  to  such  a court,  v. 
one  might  easily  come  to  the  conclusion  that  it  was  a proceeding  L°BINS0N- 
that  should  take  place  there;  even  though  the  magistrate  might  Grant,  .T.A, 
not  make  an  inquiry  into  the  case;  even  though  he  at  once,  upon 
the  request  of  either  the  prosecution  or  the  accused,  remanded  the 
prisoner,  or  adjourned  the  case  until  some  subsequent  day.  Now, 
if  that  did  take  place,  I tell  you  as  a matter  of  law  that  it  was  a 
public  court,  a public  proceeding. 

“If  you  come  to  the  conclusion  that  that  was  really  intended 
to  be  and  was  the  beginning  of  this  investigation,  then  you  are 
perfectly  justified  in  saying  that  it  was  a court,  the  proceedings 
of  which  are  laid  down  in  this  statute. 

“If,  on  the  contrary,  you  come  to  the  conclusion  that  there  was 
no  intention  to  proceed  with  the  case  at  all,  at  that  time,  then  no 
such  proceedings  were  taken.  If  it  was  merely  to  allow  the  man 
to  go  on  bail,  then  I tell  you,  you  may,  if  you  so  find,  conclude  that 
this  was  not  a proceeding  of  that  character.  If  it  was  not  a pro- 
ceeding of  that  character,  then  the  defendants  are  not  entitled  to 
the  protection  of  this  Act.  If  it  was  a proceeding  of  that  char- 
acter, then  the  defendants  are  entitled  to  the  protection  of  this  Act, 

And  if  it  was  a fair  and  accurate  report,  without  comment,  upon 
the  proceedings,  then  they  are  entitled  to  your  verdict,  no  matter 
what  you  may  think  of  the  case.” 

Thus  instructed,  the  jury,  in  the  light  of  their  verdict,  must 
be  taken  to  have  found  that  what  took  place  before  the  magistrate 
on.  the  12th  February  was  the  beginning  of  the  preliminary  pro- 
ceedings, which  the  learned  trial  Judge  had  told  them  (thus  de- 
ciding the  question  of  law  involved)  would  constitute  it  a privileged 
occasion. 

I do  not  think  that  any  exception  can  he  taken  to  the  course 
thus  followed,  and,  in  my  opinion,  this  ground  of  appeal  must  also 
fail. 

Having  in  mind  the  nature  of  the  transaction  put  through  by 
the  plaintiff,  as  previously  outlined,  it  is  not  with  any  reluctance 
that  I reach  the  conclusion  that  his  appeal  must  be  dismissed,  and 
with  costs. 


Order  accordingly . 
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[APPELLATE  DIVISION.] 

[IN  BANKRUPTCY.] 

Re  Reynolds. 

Bankruptcy  — Jurisdiction  — Partnership  — Claim  by  Trustee  against 

Stranger — Bankruptcy  Act,  R.S.C.  1927,  ch.  11,  sec.  152. 

An  appeal  by  the  trustee  in  bankruptcy  of  the  estate  of  Roy 
Reynolds  from  the  order  of  Fisher,  J.,  ante  271. 

April  30.  The  appeal  was  heard  hy  Latchford,  C.J.,  Riddell, 
Middleton,  Masten,  and  Orde,  JJ.A. 

H.  8.  Rosenberg,  for  the  appellant,  argued  that  under  sec.  63 
of  the  Bankruptcy  Act,  1019,  9 & 10  Geo.  Y.  ch.  36,  as  amended 
in  1921  by  11  & 12  Geo.  Y.  ch.  17,  sec.  45,  and  in  1922  by  12  & 
13  Geo.  Y.  ch.  8,  sec.  8,  now  R.S.C.  1927,  ch.  11,  sec.  152,  the 
Court  had  jurisdiction  in  the  bankruptcy  proceeding  to  determine 
whether  Thistle  was  a partner  of  the  bankrupt,  and  that  it  was 
not  necessary  to  resort  to  an  action  to  determine  this:  In  re  Sir 
R.  M.  Mansel  (1888),  4 Times  L.R.  410. 

Lewis  Duncan,  for  A.  J.  Thistle,  the  respondent,  was  not  called 
upon. 

The  Court,  at  the  close  of  the  argument  for  the  appellant, 
dismissed  the  appeal,  for  the  reasons  stated  b}^  Fisher,  J. 

Appeal  dismissed  with  costs. 

Note:  In  the  report  of  the  judgment  of  Fisher,  J.,  ante  271,  what 

is  now  sec.  152  of  the  Act  is  referred  to  as  sec.  63,  meaning  sec.  63  of 

the  original  Act  of  1919,  as  amended.  In  the  catch-words  preceding 

the  report,  “R.S.C.  1927,  ch.  11“  should  be  “9  & 10  Geo.  V.  ch.  36,  as 

amended.” 


[APPELLATE  DIVISION.] 
Benner  v.  Benner. 
MoDougall  v.  Benner. 


Mortgage — Action  by  Widow  of  Mortgagor  to  Set  aside — Widow  Joining 
in  Mortgage  to  Bar  Dower — Estoppel — Short  Forms  of  Mortgages 
Act,  sched.  B.1 — Whether  Moneys  Actually  Advanced  by  Mort- 
gagees— Finding  of  Judicial  Officer — Reversal  on  Appeal — Onus— 
Cross-action  to  Enforce  Mortgage — Affidavit  Proving  Claim  oj 
Mortgagees — Evidence — Entry  in  Book  of  Deceased  Mortgagor. 

The  plaintiff,  the  wife  of  the  mortgagor,  alleging  that  nothing  was 
advanced  upon  a mortgage  made  by  him  to  his  two  sisters,  in  which 
she  had  joined  to  bar  her  dower,  brought  this  action  against  the 
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mortgagees  to  set  aside  the  mortgage.  It  appeared  that,  after  the 
making  of  the  mortgage,  the  mortgagor  had  conveyed  his  interest 
in  the  property  to  himself  and  his  wife  as  joint  tenants:  — 

Held,  that  the  plaintiff  was  not  estopped  from  asserting  that  the  money 
was  not  actually  advanced:  the  statutory  bar  of  dower,  as  expanded 
in  the  Short  Forms  of  Mortgages  Act,  R.S.O.  1927,  ch.  145,  sched.  B.l, 
does  not  operate  an  estoppel  except  as  to  the  right  to  dower  itself; 
and,  in  any  event,  would  not  operate  in  respect  of  the  estate  which 
she  took  under  the  conveyance  from  her  husband  or  of  that  which 
she  obtained  upon  his  death. 

In  the  action  brought  by  the  plaintiff,  the  onus  was  upon  her;  and.  in 
an  action  brought  by  the  sisters  to  enforce  their  mortgage  by  fore- 
closure, the  ordinary  affidavit  filed  by  the  mortgagees  on  taking  the 
accounts  placed  upon  her  the  same  onuns. 

An  Assistant  Master,  to  whom  a reference  was  in  both  actions  directed, 
found  that  nothing  had  been  advanced;  but  this  finding  was  reversed 
by  a Judge  upon  appeal;  and  upon  a further  appeal  it  was  held, 
upon  evidence  not  wholly  satisfactory,  that  the  plaintiff  had  failed 
to  prove  that  the  money  had  not  been  advanced. 

The  Court  is  unwilling  to  reverse  the  finding  of  a judicial  officer 
on  a question  of  fact,  when  he  has  had  and'  the  Court  has  not 
the  advantage  of  seeing  the  witnesses;  and  this,  whether  or  not 
he  states  that  his  decision  is  based  on  his  observation  of  their  con- 
duct and  demeanour;  but  the  Court  does  not  abdicate  its  right  and 
duty  to  examine  all  the  evidence,  and,  if  manifest  error  appears,  to 
rectify  the  mistake. 

And  held,  that  an  entry  by  the  deceased  mortgagor  in  his  own  book 
in  his  own  interest  was  not  evidence  against  the  mortgagees. 

Appeal  in  both  actions  by  Alice  May  Benner,  the  plaintiff  in 
the  first  action  and  one  of  the  defendants  in  the  second  action, 
from  an  order  of  Rose,  J,,  in  Weekly  Court,  upon  appeal  from  the 
report  of  an  Assistant  Master,  varying  the  report,  dismissing  the 
action  brought  by  the  appellant,  and  directing  a reference  back  to 
the  Assistant  Master  in  the  second  action  to  take  the  accounts. 

The  first  action  was  to  set  aside  a mortgage  made  by  William 
George  Benner  to  his  sisters  Margaret  Ann  McDougall  and  Edwina 
Phillips — the  appellant,  who  was  the  wife  of  the  mortgagor,  join- 
ing therein  to  bar  her  dower — the  appellant  alleging  that  no  money 
was  actually  advanced  upon  the  mortgage.  In  that  action  a refer- 
ence was  directed  to  determine  whether  there  had  or  had  not  been 
an  advance.  The  second  action  was  an  ordinary  action  of  foreclos- 
ure, brought  upon  the  mortgage  by  the  mortgagees;  the  usual  judg- 
ment Avas  pronounced  with  a reference  to  determine  the  amount,  if 
any,  due  upon  the  mortgage.  The  Assistant  Master  found  that 
nothing  had  been  advanced,  but  this  finding  was  reversed  by  Rose, 
J.,  and  Alice  May  Benner  (now  a widow)  appealed. 

April  20.  The  appeal  was  heard  by  Riddell,  Middleton, 
Masten,  and  Grant,  JJ.A. 
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R.  T.  Harding , K.C.,  for  the  appellant,  argued  that  the  learned 
Judge,  not  having  seen  the  witnesses,  should  not  have  interfered 
with  the  findings  of  the  Assistant  Master,  that  no  money  was  lent 
or  advanced  by  the  mortgagees,  and  that  the  mortgage  was  not 
given  in  satisfaction  of  any  debt  of  William  George  Benner  to  the 
mortgagees. 

R.  I.  Ferguson , for  Margaret  Ann  McDougall  and  Edwina 
Phillips,  respondents,  contended  that,  although  the  rule  is  that,  if 
the  decision  of  a question  of  fact  depends  altogether  on  the  credit  to 
be  given  to  direct  testimony  of  conflicting  witnesses,  the  Court  will 
not  reverse  the  finding  of  the  Master,  yet  where  it  can  be  clearly 
shewn  that  error  exists  in  the  finding,  the  Court  will  reverse  the 
finding:  Morrison  v.  Robinson  (1872),  19  Gr.  480.  The  onus  of 
proving  her  side  of  the  case  in  both  actions  was  upon  the  appel- 
lant, and  she  had  not  discharged  it:  Elliott  v.  Hunter  (1876),  24 
Gr.  430. 

May  1.  Riddell,  J.  A. : — On  the  20th  April,  1921,  William 
George  Benner  executed  a mortgage  of  $7,000  to  his  sisters  Mar- 
garet Ann  McDougall  and  Edwina  Phillips,  his  wife,  Alice  May 
Benner,  joining  therein  to  bar  her  dower;  and  on  the  15th  June, 
1921,  he  conveyed  his  interest  in  the  property  to  himself  and  his 
wife  as  joint  tenants. 

The  wife  is  the  plaintiff  in  the  first  action,  brought  by  her 
against  the  mortgagees  to  set  aside  the  mortgage,  etc.,  alleging 
that  no  money  was  actually  advanced;  in  that  action  a reference 
was  ordered  to  determine  the  fact  of  advance  aut  non . The  second 
action  is  an  ordinary  action  of  foreclosure,  in  which  the  usual 
order  has  been  made  with  a reference  to  determine  the  amount, 
if  any,  due  and  owing  on  the  mortgage — the  two  references  were, 
quite  properly,  conducted  together.  The  Assistant  Master  found 
that  nothing  had  been  advanced;  but  this  was  reversed  by  Mr. 
Justice  Rose;  and  the  wife  (now  a widow)  appeals. 

The  argument  that  she  is  estopped  from  asserting  that  the 
money  was  not  actually  advanced  was  urged  before  the  Assistant 
Master ; it  was  not  pressed  before  us,  and  could  not  succeed  in  any 
event. 

The  long  form  given  in  the  Short  Forms  of  Mortgages  Act, 
R.S.O.  1927,  ch.  145,  schedule  B.l,  p.  1448,  is  simply  a release  of 
dower,  actual  or  possible;  this  does  not  operate  an  estoppel  except 
as  to  the  right  to  dower  itself : Bigelow  on  Estoppel,  6th  ed.  (1913), 
p.  484;  and,  in  any  event,  it  would  not  operate  in  respect  of  the 
estate  she  received  by  grant  from  her  husband  in  June,  or  of  that 
she  obtained  on  his  recent  death. 
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It  is  to  be  observed,  in  the  first  place,  that  in  the  first  action, 
the  onus  is  npon  the  plaintiff;  and  that  in  the  second  action  the 
ordinary  affidavit  of  the  mortgagees  filed  on  taking  the  accounts 
placed  on  her  the  same  onus : Elliott  v.  Hunter , 24  Or.  430. 

This  her  counsel  recognised  and  cross-examined  the  deponents  and 
the  mortgagor,  their  brother,  at  length  concerning  the  whole  Rid$ep,  .T.A. 
transaction  in  the  endeavour  to  prove  that  no  money  was  actually 
advanced. 

It  cannot  be  said  that  the  evidence  is  wholly  satisfactory,  but 
I agree  with  Mr.  Justice  Rose  that  the  plaintiff  failed  to  prove 
that  the  money  had  not  been  advanced. 

The  Court  is  always  loath  to  reverse  the  findings  of  a judicial 
officer  on  questions  of  fact,  when  he  has  and  the  Court  has  not 
the  advantage  of  seeing  the  witnesses;  and  this,  whether  or  not 
he  states  that  his  decision  is  based  on  his  observation  of  their  con- 
duct and  demeanour:  Booth  v.  Ratte  (1892),  21  Can.  S.C.R.  637, 
any  many  other  cases.  But  this  does  not  mean  or  imply  that  the 
Court  abdicates  its  right  and  duty  to  examine  all  the  evidence, 
and,  where  there  appears  manifest  error,  to  rectify  the  mistake; 
this  is  so  even  in  the  case  of  two  concurring  Courts  below : City 
of  Montreal  v.  Cadieux  (1899),  29  Can.  S.C.R.  616;  North  British 
and  Mercantile  Insurance  Co.  v.  Tourville  (1895),  25  Can.  S.C.R. 

177;  and  see  our  Ontario  case  of  Morrison  v.  Robinson,  19  Gr. 

480,  487. 

I have  read  the  evidence  in  the  light  of  the  arguments,  and  am 
quite  in  accord  with  the  opinion  of  Mr.  Justice  Rose;  and  I can- 
not add  anything  of  value.  As  to  the  supposed  recently  discovered 
evidence,  it  is  sufficient  to  say  that  it  is  an  entry  by  the  deceased 
mortgagor  in  his  own  book  in  his  own  interest,  and,  while  it  would 
be  evidence  against  him,  it  is  not  evidence  against  the  mortgagees. 

Were  Benner  still  alive,  it  might  be  in  order  to  permit  him  to  be 
examined  on  the  meaning  of  the  entry,  and  so  furnish  evidence, 
but  that  is  impossible. 

I would  dismiss  the  appeal. 

Middleton,  Masten,  and  Grant,  JJ.A.,  agreed  in  the  result. 
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[APPELLATE  DIVISION.] 

Newport  Industrial  Development  Co.  v.  Heughan. 

Landlord  and  Tenant — Lease  for  20  Years  by  Corporation — Absence 
of  Corporate  Seal — Statute  of  Frauds — Action  for  Rent — Covenant 
— Possession  not  Taken  by  Lessee — Negotiations  for  Lease  not 
Resulting  in  'Agreement — Estoppel. 

In  an  action  for  rent  upon  a covenant  contained  in  a document  pur- 
porting to  be  a lease  under  seal  for  20  years,  but  not  actually  having 
tbe  plaintiffs’  corporate  seal  or  any  seal  upon  it,  though  signed  by 
the  defendant  as  tenant,  she  never  having  been  in  possession,  it 
was  held , that  the  instrument  was  void  under  the  Statute  of  Frauds 
and  inoperative  and  of  no  effect  because  not  under  the  corporate 
seal  of  the  plaintiffs;  and,  there  never  having  been  a lease  at  all, 
the  action  upon  the  covenant  could  not  be  maintained. 

Held , also,  that  there  never  was  an  enforceable  contract  to  accept  a 
lease — there  were  negotiations,  but  no  completed  contract — and  after 
the  negotiations  had  been  declared  by  the  defendant  to  be  completely 
off,  the  plaintiffs  purported  to  waive  a term  upon  which  they  had  in 
the  negotiations  insisted,  and  ineffectually  signed  the  document. 

Per  Riddell.  J.A.: — There  was  no  evidence  upon  which  an  estoppel 
could  be  effectively  set  up  by  the  plaintiffs. 

An  appeal  by  the  defendant  from  the  judgment  of  Kelly,  J., 
in  favour  of  the  plaintiffs  for  the  recovery  of  $3,467  in  an  action 
for  arrears  of  rent. 

April  4.  The  appeal  was  heard  by  Latchford,  C.J.,  Riddell, 
Middleton,  Hasten,  and  Orde,  JJ.A.. 

D.  L.  McCarthy , K.C.,  and  8.  A.  Hay  don,  for  the  appellant, 
argued,  first,  that  she  never  signed  the  lease ; that  the  signature 
was  a forgery.  If,  however,  it  should  be  held  that  it  was  her  sig- 
nature, then  it  was  not  a signature  to  a lease,  and  so  would  not 
bind  her.  That  the  document  was  not  a lease  was  shewn  by  the 
fact  that  it  was  not  executed  by  the  plaintiffs,  they  not  having 
attached  their  seal,  and  so  there  was  no  transfer  of  interest: 
Swatman  v.  Ambler  (1852),  8 Ex.  72.  The  appellant  never  took 
possession,  and  so  could  not  be  held  liable  on  her  covenant. 

F.  C.  Betts,  for  the  plaintiffs,  respondents,  contended  that  the 
Heughan  company’s  possession  was  the  possession  of  the  appellant, 
and  so  she  was  liable.  Also,  tbe  evidence  shewed  that  she  had  made 
Percy  Short  her  agent  so  as  to  be  bound  by  his  signature  for  her. 
The  learned  Judge’s  finding  that  the  appellant  signed  the  lease 
was  borne  out  by  the  evidence  and  should  not  be  disturbed. 

May  1.  Riddell,  J.A. : — The  facts  in  this  case  have  been  fully 
ventilated  and  discussed  at  the  trial  and  before  us;  and,  as  it  seems 
to  me,  the  result  must  depend  upon  the  law.  I accept  the  finding 
of  the  learned  trial  Judge  that  the  defendant  actually  signed  the 
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lease  in  question  (although  it  is  probable  that  she  has  forgotten  the 
circumstance);,  and  that  any  defence  based  upon  the  proposition 
that  the  signature  is  a forgery  must  fail. 

We  have  then  a document  called  a “lease”  signed  by  the  de- 
fendant, not  under  seal,  in  which  she  purports  to  covenant  to  pay 
rent ; the  absence  of  the  seal  would  make  no  difference  as  to  the  lia- 
bility— the  action,  in  the  old  nomenclature,  would  be  in  assumpsit 
and  not  in  covenant,  a difference  in  the  present  day  of  no  import- 
ance whatever.  If,  then,  this  document  was  ever  an  effective  lease, 
the  defendant  has  no  defence. 

Moreover,  if  she  could  have  been  compelled  by  an  action  of 
specific  performance  to  execute  the  document  as  a lease,  she  is 
in  the  same  case  as  if  she  had  done  so:  Equity  looks  upon  that  as 
done  which  ought  to  have  been  done:  Walsh  v.  Lonsdale  (1882), 
21  Ch.  D.  9.  Here,  there  is  no  enforceable  contract  to  accept  a 
lease ; and  the  plaintiffs  must  rely  upon  their  document  as  actually 
executed,  subject,  of  course,  to  what  might  be  said  as  to  estoppel. 
The  lease  was  signed  by  the  defendant  on  or  about  its  date,  namely, 
the  20th  April,  1926,  apparently  at  London;  and  delivered  to  the 
plaintiffs  shortly  thereafter  by  Short;  it  was  not  executed  by  the 
plaintiffs  at  all  until,  at  the  earliest,  the  26th  February,  1927,  and 
not  then  or  ever  under  seal.  It  is  for  a term  of  20  years  and 
is  i onsequently  void  by  the  Statute  of  Frauds,  which  is  in  force 
in  Rhode  Island,  in  which  State  the  land  is  situated:  Rawlins  v. 
Turner  (1669),  1 Ld.  Raym.  736  (91  E.R.  1392). 

The  liability  of  an  alleged  tenant  under  a void  document  is 
well  settled  — if  he  enters,  he  becomes  tenant  from  year  to  year 
upon  the  terms  of  the  void  document,  so  far  as  they  are  applicable 
to  and  not  inconsistent  with  a yearly  tenancy;  while,  “if  the  lessee 
do  not  enter,  he  will  not  be  liable  to  an  action  for  not  taking 
possession :”  Woodfall  on  Landlord  and  Tenant,  21st  ed.,  p.  160, 
and  cases  cited.  Of  course,  the  liability  to  pay  compensation, 
whether  under  the  name  of  rent  or  otherwise,  depends  on  the 
possession,  and  where  there  is  no  possession  there  can  be  no  liability 
to  pay  compensation. 

In  the  present  case,  the  defendant  did  not  take  possession, 
either  by  herself  or  by  agent,  and  I can  find  no  ground  upon  which 
to  hold  her  liable. 

The  payments  of  rent  were  made  hy  her,  as  she  says,  simply 
as  an  intermediary. 

Remains  only  the  question  of  estoppel;  and  I can  find  nothing 
in  all  the  voluminous  evidence,  whereby  an  estoppel  can  be  effec- 
tively set  up  by  the  plaintiffs. 

24 — 62 — o.l.b.  -f- 
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There  are  other  cogent  grounds  upon  which  the  judgment  can 
be  successfully  attacked;  but,  in  my  opinion,  the  above  is  suffi- 
cient to  dispose  of  the  appeal. 

I think  that  the  appeal  should  be  allowed  and  the  action  dis- 
missed with  costs  in  this  Court  and  below. 

Middleton,  J.A. : — I agree  that  the  finding  of  the  learned 
trial  Judge  that  Mrs.  Heughan  actually  signed  the  lease  cannot 
be  disturbed.  There  is,  however,  no  seal  and  no  indication  that 
there  ever  had  been  a seal  to  the  document,  although  it  purports 
to  he  under  seal.  Had  it  been  otherwise  operative  and  the  de- 
fendant had  taken  possession  under  it,  it  might  well  be  held  that 
she  would  have  been  liable  upon  her  covenant,  upon  the  principle 
indicated  in  the  case  of  Wright  v.  Sun  Mutual  Life  Insurance  Co. 
(1880),  5 A.R.  218. 

The  lease,  however,  was  not  adequately  executed  by  the  plain- 
tiffs. Their  corporate  seal  was  not  attached,  and  so,  there  never 
having  been  a lease  at  all,  an  action  upon  the  covenants  contained 
in  it  cannot  be  maintained:  Swatman  v.  Ambler,  8 Ex.  72;  Morgan 
v.  Pike  (1854),  14  C.B.  473. 

This  defect  in  the  execution  of  the  lease  by  the  lessor  has  a 
double  operation.  The  lease  is  void  under  the  Statute  of  Frauds, 
for  it  is  for  a term  exceeding  three  years.  It  is  also  inoperative 
and  of  no  effect  because  the  corporation,  the  lessors,  could  only 
execute  a lease  under  their  corporate  seal. 

For  these  reasons,  I think  the  action  fails  and  this  appeal  must 
be  allowed. 

I am  further  of  opinion  that  the  action  must  also  fail  upon  a 
somewhat  wider  ground.  The  negotiations  between  the  parties 
never  got  beyond  the  stage  of  mere  negotiation.  There  never  was 
any  actually  completed  transaction.  It  was  originally  proposed 
that  the  rent  should  be  secured  by  the  bond  of  a surety  company. 
This  was  found  to  be  impracticable,  yet  the  lessors  never  waived 
this  essential  condition  of  the  negotiation.  The  defendant  then 
withdrew  from  the  transaction  altogether,  and  it  was  too  late  for 
the  plaintiffs  to  accomplish  anything  by  what  they  then  did.  After 
the  negotiations  had  been  declared  by  the  defendant  to  be  com- 
pletely off,  the  plaintiffs  purported  to  waive  that  which  they  had 
been  insistent  upon,  the  guarantee  bond,  and  executed  the  lease. 
This  was  obviously  futile. 

Latchford,  C.J.,  and  Masten  and  Orde,  JJ.A.,  agreed  with 
Middleton,  J.A. 


Appeal  allowed. 
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[IN  BANKRUPTCY.] 

Re  Hardy. 

Bankruptcy — Preferred  Claim  of  Crown  ( Province ) against  Estate  of 
Debtor — Timber  Cut  by  Debtor  as  Licensee  upon  Crown  Lands — 
“Rates”  Payable  by  Licensee — Croion  Timber  Act , secs.  2(1),  18 
— “Taxes,  Rates , or  Assessments ” — Bankruptcy  Act,  secs.  125,  138 
— Crown — Lien — Provincial  and  Dominion  Powers. 

The  word  “rates”  in  sec.  2(1)  of  the  Crown  Timber  Act,  R.S.O.  1927, 
ch.  38,  means  the  price  which  any  licensee  is  required  to  pay  for  the 
timber  to  be  cut  under  his  licence,  and  does  not  mean  the  ‘taxes, 
rates,  or  assessments”  which,  under  sec.  125  of  the  Bankruptcy  Act, 
R.S.C.  1927,  ch.  11,  may  be  levied  or  imposed  upon  the  debtor  or 
upon  any  property  of  a bankrupt  under  any  law  of  the  Dominion 
or  of  the  Province. 

Section  18  of  the  Crown  Timber  Act,  which  gives  the  Crown  a right 
to  follow  the  timber  cut  under  licence  until  all  dues  are  paid,  has 
no  application  to  a case  where  the  timber  cut  was  all  sold  by  the 
debtor  before  the  authorised  assignment,  and  so  never  came  into 
the  possession  of  the  trustee.  Sernble,  if  the  timber  had  come  into 
the  possession  of  the  trustee,  sec.  18  would  apply,  and  the  Crown 
would  be  entitled  to  a lien  such  as  is  preserved  by  sec.  125. 

A lien  is  not  to  be  considered  to  be  imposed  without  a plain  declara- 
tion of  the  intention  of  the  Legislature  to  impose  it,  shewn  by  clear 
and  unambiguous  language. 

Reading  sec.  188  of  the  Bankruptcy  Act  in  connection  with  sec.  125, 
the  word  “Crown”  in  sec.  188  means  the  Crown  in  right  of  the 
Dominion  and  of  all  the  Provinces  of  the  Dominion. 

As  the  Dominion  had  the  right  to  pass  the  Bankruptcy  Act  and  to 
bind  the  Crown  in  right  of  the  Province,  the  Crown  (Province) 
was  entitled  to  rank  upon  the  estate  of  the  debtor  as  an  ordinary 
creditor  only. 

In  re  Cardston  District  U.  F.  A.  Co-operative  Association  Ltd.,  In  re 
Province  of  Alberta  (1925),  7 G.B.R.  413,  approved  and  followed. 

Appeal  by  the  Crown  (Province  of  Ontario)  from  the  dis- 
allowance, by  the  trustee  of  the  bankrupt  estate  of  Jackson  B. 
Hardy,  of  the  claim  of  the  Crown  to  rank  on  the  estate  as  a pre- 
ferred creditor  in  respect  of  a claim  for  timber  cut  on  Crown  lands, 
and  for  dues  and  bonus. 


April  3.  The  appeal  was  heard  by  Fisher,  J. 

Edward  Bayly,  K.C.,  for  the  Attorney-General  for  Ontario. 

G.  A.  Urquhart,  for  the  Dominion  Government. 

S.  A.  Shoemaker,  for  the  trustee. 

May  2.  Fisher,  J. : — The  debtor,  prior  to  his  assignment,  on 
the  11th  November,  1927,  was  a licensee  from  the  Province  of 
Ontario  of  two  timber  limits  under  the  Crown  Timber  Act,  now 
R.S.O.  1927,  ch.  38.  The  Crown  filed  with  the  trustee  a claim  to 
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Fisher,  J.  rank  as  a preferred  creditor  for  about  the  sum  of  $5,000  for  wood 
2928.  cut,  dues,  and  bonus. 

ReTurdy  The  trustee  in  his  notice  of  disallowance  admitted  the  Crown’s 
right  to  rank  as  an  ordinary  creditor  only,  and  this  appeal  followed. 

Section  2 ( 1 ) of  the  Act  reads : — - 

“The  Minister,  or  any  officer  or  agent  authorised  by  him  to  do 
so,  may  grant  licences  to  cut  timber  on  the  ungranted  public  lands, 
and  timber  on  patented  lands  where  the  timber  on  them  remains 
the  property  of  the  Crown,  at  such  rates,  and  subject  to  such  con- 
ditions, regulations  and  restrictions  as  may  from  time  to  time  be 
prescribed  by  the  Lieutenant-Governor  in  Council.” 

For  the  Province  it  was  argued  that  the  word  “rates”  means 
taxes,  rates,  or  assessments  payable  by  or  levied  or  imposed  upon 
the  debtor  or  upon  any  property  of  the  debtor,  and  therefore  any 
amount  found  due  for  these  rates  is  a preferred  claim  under  sec. 
125  (formerly  sec.  51  (6))  of  the  Bankruptcy  Act;  that  the  Crown, 
in  right  of  the  Province,  has,  under  the  British  North  America 
Act,  a right  to  impose  any  kind  of  direct  taxation  and  to  raise 
money  under  licence;  that  money  raised  under  a timber  licence  is 
a tax,  and  therefore  a debt  in  the  nature  of  “rates ;”  and  also  that 
the  word  “Crown”  in  sec.  188  (formerly  sec.  86)  of  the  Bank- 
ruptcy Act  means  the  Crown  in  right  of  the  Dominion  and  not  the 
Crown  in  right  of  the  Province;  and  therefore  the  Province  is 
not  bound  and  its  common  law  prerogative  right  to  priority  re- 
mains. 

Section  188  is  as  follows : — 

“Save  as  provided  in  this  Act,  the  provisions  of  this  Act  relat- 
ing to  the  remedies  against  the  property  of  a debtor,  the  priorities 
of  debts,  the  effect  of  a composition  or  scheme  of  arrangement,  and 
the  effect  of  a discharge,  shall  bind  the  Crown.” 

On  the  argument  I thought  that  sec.  18  of  the  Crown  Timber 
Act,  which  gives  to  the  Crown  a right  to  follow  the  timber  cut 
under  licence  until  all  dues  are  paid,  had  the  effect  of  giving  to 
the  Crown  a lien  within  the  meaning  of  sec.  125*  of  the  Bank- 
ruptcy Act;  but  I find  that  sec.  18  has  no  application,  because, 
as  I understand,  the  timber  never  came  into  the  possession  of 
the  trustee,  was  all  sold  by  the  debtor  prior  to  the  assignment, 
and  therefore  any  lien  the  Crown  had  was  lost.  If  the  timber  was 

125.  Nothing  in  the  four  last  preceding  sections  shall  interfere 
with  the  collection  of  any  taxes,  rates  or  assessments  payable  by  or 
levied  or  imposed  upon  the  debtor  or  upon  any  property  of  the  debtor 
under  any  law  of  the  Dominion,  or  of  the  Province  wherein  such 
property  is  situate,  or  in  which  the  debtor  resides,  nor  prejudice  or 
affect  any  lien  or  charge  in'  respect  of  such  property  created  by  any 
such  laws. 
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in  the  possession  of  the  trustee,  sec.  18  would  apply  and  the  Crown 
would  be  entitled  to  a lien  thereon. 

I am  unable  to  give  effect  to  Mr.  Bayly’s  contention  that  the 
word  “rates”  in  sec.  2 (1),  supra,  comes  within  the  category  of 
“taxes,  rates,  or  assessments”  mentioned  in  sec.  125.  The  word 
“rates”  in  sec.  2 (1)  in  my  opinion  refers  to  and  means  the  price 
any  licensee  is  required  to  pay,  if  his  tender  be  accepted  by  the 
Department,  for  the  timber  to  be  cut  under  his  licence.  The  words 
“taxes,  rates,  or  assessments”  in  sec.  125  must  be  confined  to  any 
taxes,  rates,  or  assessments  imposed  by  some  statute  of  the  Domin- 
ion or  of  a Province,  such  as  the  Assessment  Act  for  municipal 
taxes,  or  the  Public  Utilities  Act  for  power,  light,  and  water  rates. 

I find  nothing  in  the  Crown  Timber  Act  providing  that  claims 
arising  and  due  to  the  Crown  are  to  be  classed  as  “taxes,  rates,  or 
assessments,”  and,  unless  for  a business  tax,  I do  not  see  what 
other  rates  or  assessments  could  be  imposed  on  the  debtor,  as  he 
was  not  the  owner  of  the  timber-lands.  The  Crown  Timber  Act 
may  be  a revenue  Act,  but  it  is  not  a taxation  Act,  and  it  is  a well- 
settled  rule  of  law  that  a lien  shall  not  be  considered  to  be  imposed 
without  a plain  declaration  of  the  intention  of  the  Legislature  to 
impose  it,  and  the  intention  to  impose  must  be  shewn  by  clear  and 
unambiguous  language:  Oriental  Bank  Corporation  v.  Wright 
(1880),  5 App.  Cas.  842,  and  Mersey  Docks  and  Harbour  Board 
y.  Lucas  (1881),  51  L.J.Q.B.  114. 

If  sec.  188  means  the  Crown  in  right  of  the  Province  as  well 
as  of  the  Dominion,  Mr.  Bayly’s  other  contention  must  fail,  as  that 
section  places  the  Crown  in  exactly  the  same  position  as  ordinary 
creditors,  subject  to  the  reservations  mentioned  therein. 

Orde,  J.,  in  Be  F.  E.  West  & Co.  (1921),  50  O.L.R.  631,  2 
C.B.R.  3,  held  that  any  prerogative  rights  possessed  by  the  Crown 
for  Crown  debts,  whether  in  the  nature  of  taxes  or  otherwise,  and 
either  in  respect  of  the  remedies  which  it  possessed  against  the 
property  of  the  debtor  or  in  respect  of  any  priority  over  other 
creditors,  were  taken  away  except  in  so  far  as  they  may  be  pre- 
served for  the  purpose  of  enabling  the  Crown  to  collect  taxes, 
rates,  or  assessments  under  sec.  125  (sec.  51  (6)). 

Counsel  for  the  Crown  frankly  admitted  that,  if  sec.  188  in- 
cluded and  meant  the  Crown  in  right  of  the  Province,  the  Province 
was  bound  by  that  section,  as  the  Dominion  clearly  had  the  right 
to  pass  the  Bankruptcy  Act  and  to  bind  the  Crown  in  right  of  the 
Province.  See  Cushing  v.  Dupuy  (1880),  5 App.  Cas.  409. 

As  sec.  188  must  be  read  in  connection  with  sec.  125,  it  seems 
to  me  to  be  quite  clear  that  the  word  “Crown”  in  sec.  188  includes 
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the  Crown  in  right  of  the  Dominion  and  the  Crown  in  right  of  all 
the  Provinces  of  the  Dominion. 

Tweedie,  J.,  in  In  re  Cardston  District  U.F.A.  Co-operative 
Association  Ltd.,  In  re  Province  of  Alberta  (1925),  7 C.B.B.  413, 
fully  considered  the  meaning  of  sec.  188,  and  I agree  with  his 
construction  and  the  reasons  for  the  same.  At  pp.  415  and  416, 
he  says : — 

“It  is  quite  true  that  the  section  is  not  in  express  words  made 
applicable  to  the  Crown  in  the  right  of  the  Province,  but,  if  the 
intention  of  the  Act  as  a whole  is  to  place  the  Crown  in  regard  to 
priorities  in  the  same  position  as  private  creditors,  then  the  ex- 
pression ‘Crown’  must  be  construed  so  as  to  include  both  the  right 
of  the  Dominion  and  that  of  the  Province.  If  the  contention  of 
the  appellant  were  to  be  given  effect,  it  would  lead  to  the  unjust 
result  that  the  Crown  in  the  right  of  the  Province  would  receive 
payment  of  its  claim  in  full  while  the  other  unsecured  creditors 
would  receive  practically  nothing  and  to  the  absurd  result  that 
the  Parliament  of  Canada  intended  that  debts  owing  to  the  Crown 
in  the  right  of  the  Dominion  must  rank  pari  passu  with  other 
creditors  while  those  owing  to  the  Crown  in  the  right  of  the  Prov- 
ince must  be  paid  in  priority  to  all  others,  including  the  Crown 
in  the  right  of  the  Dominion.” 

The  result  is,  that  the  Crown,  in  right  of  the  Province,  is  en- 
titled to  rank  as  an  ordinary  creditor  only,  and  the  appeal  is  dis- 
missed with  costs.  This  is  not  a case  for  allowing  counsel  repre- 
senting the  Dominion  Government  any  costs. 


[IN  CHAMBERS  ] 

Fong  Young  v.  Shing  Wah. 

Libel — interlocutory  Judgment  Signed  for  Default  of  Defence  and 
Action  Set  down  for  Assessment  of  Damages — Effect  of  Judgment 
— Notice  under  Rule  158  of  Particulars  of  Evidence  to  be  Given 
by  Defendants  in  Mitigation  of  Damages — Rule  336 — Attempt  to 
Examine  Plaintiff  for  Discovery — Examination  a^s  to  Character — 
Motion  to  Postpone  Assessment — Defendant  Leaving  Jurisdiction 
after  Judgment — Whether  Necessary  Witness. 

In  an  action  for  libel  the  defendants,  the  publishers  of  a newspaper 
printed  in  the  Chinese  language  which . contained  the  alleged  defam- 
atory words,  appeared  but  delivered  no  statement  of  defence,  and 
the  plaintiff  caused  an  interlocutory  judgment  to  be  entered  for 
damages  to  be  assessed.  The  defendants  served  a notice,  pursuant 
to  Rule  158,  giving  particulars  of  matters  which  they  intended  to 
give  in  evidence  at  the  trial  (or  assessment)  with  a view  to  mitiga- 
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tion  of  damages:  they  alleged  in  the  notice  that  the  article  was  1928. 

published  in  the  newspaper  in  the  usual  course  of  business,  in  good  

faittr,  and  without  malice,  and  that  the  defamatory  statements  had,  Fong 

at  the  time  of  publication,  already  a wide  circulation  in  the  Chinese  Young 

community.  They  then  attacked  the  plaintiff’s  character,  and,  ad-  gHING  ’^ah. 
mitting  the  untruthfulness  of  the  particular  defamatory  things 
alleged  in  the  article,  sought  to  avoid  payment  of  damages  by  saying 
that  there  were  many  other  equally  defamatory  things  they  might 
have  said  concerning  the  plaintiff.  After  this  notice,  the  action 
being  set  down  for  assessment  of  damages  at  a jury  sittings,  the 
defendants  sought  to  examine  the  plaintiff  for  discovery  in  order 
to  obtain  disclosure  of  matters  which  might  be  used  to  reduce  the 
damages:  — 

Held,  that  the  effect  of  the  default  judgment  was  that  the  defendants 
admitted  the  publication  of  the  article  and  that  it  was  false  and 
maliciously  published;  and  the  defendants  were  not  entitled  to  the 
discovery  they  sought. 

Rule  336,  though  not  happily  worded,  is  predicated  upon  the  fact  that 
there  is  a trial  yet  to  take  place;  but  here  there  was  to  be  no  trial, 
in  the  strict  sense;  and  a party  against  whom  a judgment  has  been 
signed  has  no  right  to  examine  for  discovery. 

Further,  the  plaintiff  in  an  action  for  libel  cannot  properly  be  exam- 
ined for  discovery  as  to  his  character;  and,  in  the  absence  of  a 
plea  of  justification,  there  is  nothing  concerning,  which  the  plaintiff 
can  properly  be  interrogated. 

The  plaintiff  could  therefore  not  be  required  to  submit  to  examination. 

Two  of  the  defendants  departed  for  China  pending  the  action  and 
after  judgment  had  been  entered;  and  the  defendants  asked  for  a 
postponement  of  the  assessment  on  the  ground  that  the  presence  of 
one  of  the  two  to  give  evidence  at  the  assessment  was  necessary  in 
the  interests  of  the  defendants.  There  was  no  suggestion  as  to 
what  that  evidence  would  be:  — 

Held,  that  there  was  no  ground  for  a postponement. 

Maxwell  v.  Keun,  [1928]  1 K.B.  645,  distinguished. 

An  appeal  by  the  defendants  from  an  order  of  the  Master  (1) 
refusing  to  compel  the  plaintiff  to  submit  to  examination  for  dis- 
covery and  (2)  refusing  the  defendants’  application  for  a post- 
ponement of  the  trial. 

May  11.  The  appeal  was  heard  by  Middleton,  J.A.,  in 
Chambers. 

Fraser  Haney,  for  the  defendants. 

J.  M.  Duff,  for  the  plaintiff. 

May  14.  Middleton,  J.A. : — The  defendants  appeal  from  an 
order  of  the  Master  dealing  with  two  totally  independent  matters : 
first,  refusing  an  order  to  compel  the  plaintiff  to  submit  to  exam- 
ination for  discovery;  secondly,  refusing  the  application  of  the 
defendants  to  postpone  the  trial  of  the  action.  Taking  these  in 
order : — 

The  action  is  for  libel.  The  statement  of  claim  sets  out,  in 
the  Chinese  language,  words  which  it  is  said  were  published  in  a 
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Middleton,  daily  newspaper  having  a large  circulation  in  Ontario.  This  is 

J A'  followed  by  a translation.  Those  who  have  had  a morbid  curiosity 

1928.  as  to  the  ability  of  the  Chinese  printed  language  really  to  convey 

Fong  ideas  may  now  rest  assured  that,  as  an  instrument  of  vituperation, 

Young  the  Chinese  tongue  lacks  nothing.  Put  shortly,  the  article  describes 

Suing*  Wail  h°w  lascivious  fellow  met  with  the  punishment  of  castration.” 
The  article  following  describes  an  episode  in  which  the  plaintiff 
played  a conspicuous  part.  The  gist  of  it  is  thal  the  plaintiff,  who 
is  a restaurant-keeper,  became  acquainted  with  the  wife  of  a prom- 
inent doctor.  In  the  result  the  plaintiff  visited  the  doctor’s  house 
“to  commit  an  intimacy,”  and  the  doctor  unexpectedly  appearing, 
“a  pair  of  pitiable  worms”  (should  not  this  be  “reptiles”?)  “ap- 
peared naked.”  The  doctor,  being  naturally  “furiously  mad,” 
and  resenting  the  plaintiff’s  “animal  actions,”  took  summary  venge- 
ance and  in  the  result  castrated  the  plaintiff,  presumably  without 
the  use  of  anaesthetics.  The  plaintiff,  by  innuendo,  suggests  that 
this  article  accuses  him  of  “committing  bigamy”  and  “being  an 
adulterous  seducer  of  women”  and  “of  low  moral  character,”  and 
so  he  resorts  to  the  Court  to  recover  damages. 

The  defendants  appeared,  but  deliberately  refrained  from  en- 
tering any  defence,  and  interlocutory  judgment  has  been  signed  for 
damages  to  be  assessed.  The  action  is  now  upon  the  jury-list  for 
the  assessment  of  damages. 

The  effect  of  the  default  judgment  is  that  the  defendants  ad- 
mit the  publication  of  this  article  and  that  it  is  false  and  was 
published  maliciously.  The  defendants  have,  however,  adopted  the 
course  of  serving  notice,  pursuant  to  Rule  158,  giving  particulars 
of  matters  which  they  intend  to  give  in  evidence  at  the  trial  with 
a view  to  mitigation  of  damages.  In  this  notice  they  allege  that 
the  article  was  published  “in  the  usual  course  of  business,  in  good 
faith,  and  without  malice,”  and  that  the  defamatory  statements 
had,  at  the  time  of  publication,  already  a wide  circulation  in  the 
Chinese  community.  The  defendants  then  attack  the  plaintiff’s" 
character,  and,  quite  ignoring  the  decision  in  Scott  v.  Sampson 
(1882),  8 Q.B.D.  491,  and  many  other  cases,  adopt  the  tactics  of 
admitting  the  untruthfulness  of  the  particular  defamatory  things 
alleged  in  the  article,  and  then  seek  to  avoid  payment  of  damages 
by  saying,  “There  were  many  other  equally  defamatory  things  we 
might  have  said  concerning  you.”  For,  in  this  instance,  they 
accuse  the  plaintiff  of  “bootlegging,”  “opium  smuggling,”  and 
“having  immoral  relations  with  Canadian  women  of  low  character,” 
without  giving  any  particulars,  and  of  having  acquired  “notoriety 
in  Hamilton”  by  reason  of  being  a defendant  in  an  action  of  crim. 
con.,  of  having  served  a term  for  an  offence  upon  a young  girl, 
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and  of  being  a party  to  divorce  proceedings  at  Ottawa.  This  Middleton, 
notice,  while  not  lacking  in  defamatory  nature,  does  not  comply 
with  Rule  158  or  with  what  is  generally  regarded  as  necessary  in  3928. 
any  pleading  in  mitigation  of  damages,  in  that  it  gives  no  par-  FoNG 

ticulars  concerning  the  new  defamatory  matter  now  published.  It  Young 

may  well  be  that  its  sole  result  will  be  to  augment  the  damages  gHING\yAH. 
that  may  be  awarded  as  supplementing  the  admission  of  malice 
by  a demonstration  of  malicious  intention. 

What  the  defendants  now  seek,  although  judgment  has  passed 
against  them,  is  an  examination  for  discovery  of  the  plaintiff,  to 
enable  them  to  rake  over  the  plaintiff’s  entire  life-history  and  so 
to  furnish  them  with  ammunition  which  may  be  used  to  reduce  the 
damages.  The  suggestion  is  that  by  the  time  the  plaintiff  has  re- 
vealed his  true  career  the  article  published  will,  under  the  circum- 
stances, be  regarded  as  rather  complimentary. 

I do  not  think  that  this  is  the  true  function  of  discovery.  Dis- 
covery is  a preliminary  proceeding  to  aid  in  the  determination  of 
the  issues  at  the  trial.  There  is  to  be  no  trial  in  this  case,  in  the 
strict  sense.  Judgment  has  passed,  and  all  that  remains  is  an  as- 
certainment of  the  amount  of  damages.  It  is  true  that  Rule  336* 
is'  not  very  happily  worded,  but  it  is  altogether  predicated  upon 
the  fact  that  there  is  a trial  yet  to  take  place.  A defendant  may 
make  default,  yet  he  may  be  examined  for  discovery  notwithstand- 
ing the  default,  because  in  this  way  alone  in  many  cases  can  the 
plaintiff  obtain  the  information  necessary  to  enable  him  to  prose- 
cute his  action  against  other  defendants.  This  is  particularly  true 
in  the  cases  of  fraudulent  conveyances  which  are  attacked  by 
creditors.  It  was  never  contemplated  that  a party  in  default, 
against  whom  the  pleadings  have  been  noted  as  closed,  or  against 
whom  a judgment  has  been  signed,  should  have  the  right  to  ex- 
amine for  discovery. 

Furthermore,  what  is  being  sought  here  is  clearly  a gross' abuse 
of  the  right  to  examine  for  discovery.  The  plaintiff  in  an  action 
of  libel  cannot  properly  be  examined  for  discovery  as  to  his  char- 
acter. In  cases  where  there  is  justification  there  may  be  much  to 
examine  the  plaintiff  about;  but,  in  the  absence  of  a plea  of  jus- 
tification, it  is  hard  to  conceive  anything  concerning  which  the 
plaintiff  can  properly  be  interrogated. 

Then  as  to  the  motion  to  postpone.  Two  of  the  in- 
dividual defendants,  admittedly  publishers  of  the  paper,  departed 

* 336.  Examination  for  discovery  may  take  place  at  any  time  after 
the  statement  of  defence  of  the  party  examining  or  to  be  examined 
has  been  delivered  or  after  the  pleadings  have  been  noted  as  closed, 
and  the  examination  of  a party  to  an  issue  may  take  place  at  any 
time  after  the  issue  has  been  filed. 

24 — 62 — o.l.r.  a 
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Middleton,  for  China  pending  the  action  and  after  the  judgment  had  been 

—1—1  signed.  Chu  Loui  Foo,  one  of  the  defendants,  makes  an  affidavit 

1928.  upon  which  alone  this  motion  is  based.  The  notice  of  assessment 

Fong  °f  damages  was  served  on  the  16th  March  and  the  affidavit  is 

Young  sworn  on  the  10th  April,  1928.  In  that  interval  Mr.  Foo  says 

Shing  Wah.  ^ has  not  been  possible  to  get  instructions  from  his  co-defendant 
Ping,  who  left  at  the  end  of  February.  He  is  “instructed”  by 
the  solicitor  for  the  defendants  that  it  will  be  necessary  in  the  in- 
terests of  the  defendants  that  he  be  present  and  give  his  evidence 
at  the  trial  of  this  action.  On  this  affidavit  the  learned  Master 
refuses  to  postpone  the  trial. 

The  appeal  was  rested  largely  upon  the  supposed  significance 
of  the  decision  of  the  Court  of  Appeal  in  England  in  Maxwell  v. 
Keun;  [1928]  1 K.B.  645,  which  is  said  to  he  on  all  fours  with 
this  case.  I cannot  agree  with  this  contention.  There  the  plain- 
tiff sued  for  libel,  and  he  was,  before  the  case  could  be  taken  to 
trial,  unexpectedly  commanded  to  go  abroad  with  his  regiment. 
The  plaintiff  applied  for  postponement  of  the  trial  of  his  own 
action,  and  it  was  refused.  Upon  appeal  this  decision  was  re- 
versed upon  the  ground  that,  having  regard  to  the  issues  raised 
in  the  action,  the  refusal  to  permit  the  plaintiff  to  be  present 'at 
the  hearing  was  tantamount  to  denying  him  justice.  The  case  was 
said  to  be  exceptional  and  not  establishing  any  general  principle. 
I cannot  see  that  it  throws  any  light  upon  this  case,  where  the 
cause  of  action  is  admitted  and  there  is -nothing  to  try.  All  that 
is  open  is  a mere  assessment  of  damages.  The  defendants,  after 
judgment  pronounced,  choose  to  leave  the  jurisdiction,  and  there 
is  no  suggestion  as  to  the  evidence  which  they  can  give  or  why 
their  presence  at  the  trial  is  necessary  or  desirable.  One  cannot 
help  surmising  that  the  evidence  is  really  desired  in  aid  of  the 
supplementary  defamatory  statements  contained  in  the  notice  re- 
ferred to. 

I think  the  learned  Master’s  order  is  clearly  right  and  that  the 
appeal  should  be  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

1928.  Cassidy  y.  Stuart. 

May  16.  Solicitor — Lien  on  Fund  Recovered  in  Litigation  in  another  Court — 

Jurisdiction  of  Supreme  Court  of  Ontario — Declaratory  Judgment 
— Judicature  Act , R.S.O.  19V/,  ch.  88,  sec.  16(b). 

Upon  appeal  by  the  plaintiff  from  so  much  of  the  judgment  of  Raney, 
J.,  61  O.L.R.  480,  as  declared  the  plaintiff  not  entitled  to  a lien 
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for  his  costs  upon  a sum  recovered  for  his  client  (the  defendant) 
in  the  Exchequer  Court  of  Canada,  that  judgment  was  affirmed,  upon 
several  grounds,  but  mainly  upon  the  grounds  that  the  fund  in 
respect  of  which  the  lien  was  claimed  was  one  with  which  the 
Supreme  Court  of  Ontario  had  nothing  to  do,  and  that  that  Court 
should  not,  in  the  exercise  of  the  powers  conferred  by  sec.  16  ( & ) 
of  the  Ontario  Judicature  Act,  pronounce  a declaratory  judgment 
which  would  be  in  effect  an  interference  with  matters  over  which 
it  had  no  control. 

The  declaration  of  a lien  by  the  Court  is  a method  of  protecting  the 
solicitor,  who  is  its  officer,  against  being  deprived  of  the  fruits  of 
his  labours  in  the  Court  by  improper  dealing  with  funds  or  property 
over  which  the  Court  has  some  control. 

An  appeal  by  the  plaintiff  (a  solicitor)  from  the  judgment  of 
Raney,  J.,  61  O.L.R.  480,  ill  so  far  as  the  plaintiff  was  thereby 
declared  not  to  be  entitled  to  a lien  for  his  costs  upon  an  amount 
recovered  for  his  client,  the  defendant,  in  expropriation  pro- 
ceedings. 

May  16.  The  appeal  was  heard  by  Riddell,  Middleton, 
Masten,  and  Orde,  JJ.A. 

R.  Cassidy , K.C.,  the  appellant,  in  person,  argued  that  he  was 
entitled  to  a common  law  lien  for  his  costs  upon  the  moneys  coming 
to  his  clients  in  the  expropriation  proceedings,  under  the  judgment 
of  the  Exchequer  Court  of  Canada.  This  Court  has  jurisdiction, 
in  its  discretion,  to  declare  such  a lien  in  the  circumstances,  under 
the  provisions  of  sec.  15  ( b ) formerly  16  (b)  of  the  Ontario  Judi- 
cature Act,  and  should  make  such  a declaratory  order  even  though 
it  could  not  render  such  order  effective,  because  the  power  to  pro- 
nounce declaratory  judgments  is  expressly  given  “whether  any 
consequential  relief  is  or  could  be  claimed  or  not.”'  Reference  -to 
Bailey  v.  Birchall  (1865),  2 H.  & M.  371;  Guaranty  Trust  Co.  of 
New  York  v.  Hanna’)  & Co.,  [1915]  2 K.B.  536;  The  Manor, 
[1903]  P.  95;  Yearly  Practice  for  1928,  p.  1886;  Atkinson  on 
Solicitors’  Liens,  pp.  1,  39,  42;  Fisher  v.  Albert  (1921),  50  O.L.R. 
68. 

G.  F.  Henderson,  K.C.,  for  the  defendant,  respondent,  was  not 
called  upon. 

May  16.  Riddell,  J.A.:  — The  plaintiff,  a barrister  and 
solicitor  of  British  Columbia,  was  retained  by  the  defendant 
in  connection  with  certain  expropriation  proceedings.  He  per- 
formed services,  presumably  of  value,  and  his  client  became  entitled 
to  receive  some  money  from  the  Crown.  He  applied  to  the  Ex- 
chequer Court  for  protection  in  respect  of  his  costs,  claiming  a lien 
for  the  amount  of  his  costs  upon  the  money  which  his  client  was 
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entitled  to  receive.  That  Court  considered  that  it  had  no  juris- 
diction in  the  premises,  whereupon  this  action  was  brought.  * Mr. 
Justice  Raney  granted  certain  relief,  but  declined  to  declare  that 
the  plaintiff  had  a lien  upon  the  fund;  and  this  refusal  is  the 
ground  of  the  present  appeal. 

It  is  assumed  that  the  plaintiff  has  a rightful  claim  for  his 
costs;  and,  in  this  appeal,  the  only  question  is  whether  we  should 
declare  that  the  plaintiff  has  a lien  for  his  costs,  i.e.,  a “common 
law  lien,”  which  is  all  'he  asks  and  is  what  he  insists  upon. 

It  is  clear  that  “a  solicitor  has  at  common  law,  and  apart  from 
any  order  of  the  Court  or  statute,  a lien  over  property  recovered 
or  preserved  or  the  proceeds  of  any  judgments  obtained  for  the 
client  by  his  exertions :”  Halsbury’s  Laws  of  England,  vol.  26, 
p.  820,  para.  1342.  The  terminology  is  inaccurate,  for,  as  is  pointed 
out  in  the  House  of  Lords  decision  in  Shaw  v.  Neale  (1858),  6 
II.L.C.  581,  at  p.  601,  “there  can  be  no  lien  upon  any  property 
unless  it  is  in  the  possession  of  the  party  who  claims  the  lien.”  And 
in  many  cases  the  correctness  of  the  term  “lien”  as  applied  to  this 
kind  of  claim  is  questioned.  For  example,  we  find  such  expres- 
sions of  opinion  as  the  following  from  Erie,  J.,  in  Brunsdon  v. 
Allard  (1859).  2 E.  & E.  19,  at  p.  27 : “ ‘ Lien/  properly  speaking, 
is  a word  which  applies  only  to  a chattel;  ‘lien  upon  a judgment’ 
is  a vague  and  inaccurate  expression.”  We  need  not  trouble  as  to 
the  language  employed : “common  law,  lien”  is  sufficiently  estab- 

lished in  legal  language. 

This  lien  was  first  put  on  a legal  basis  by  the  case  of  Welsh  v. 
Hole  (1779),  1 Doug.  238,  in  which  Lord  Mansfield  said: — 

* “An  attorney  has  a lien  on  the  money  recovered  by  his  client, 
for  his  bill  of  costs ; if  the  money  comes  to  his  hands,  he  may  retain 
to  the  amount  of  his  bill.  He  may  stop  it  in  transitu  if  he  can  lay 
hold  of  it.  If  he  apply  to  the  court,  they  will  prevent  its  being  paid 
over  till  his  demand  is  satisfied.  I am  inclined  to  go  still  farther, 
and  to  hold  that,  if  the  attorney  give  notice  to  the  defendant  not 
to  pay  till  his  bill  should  be  discharged,  a payment  by  the  defendant 
after  such  notice  would  be  in  his  own  wrong,  and  like  paying  a 
debt  which  has  been  assigned,  after  notice.  But  I think  we  cannot 
go  beyond  those  limits.” 

The  same  great  Judge  in  a previous  case  of  Wilkins  v.  Car- 
michael (1779),  1 Doug.  101,  at  p.  104,  said  “that  the  practice,  in 
that  respect,  was  not  very  ancient,  but  that  it  was  established  on 
general  principles  of  justice,  and  that  courts  both  of  law  and 
equity  have  now  carried  it  so  far,  that  an  attorney  or  solicitor 
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may  obtain  an  order  to  stop  his  client  from  receiving  money  re- 
covered in  a suit  in  which  he  has  been  employed  for  him,  till  his 
bill  is  paid.” 

But  he  would  not  carry  the  doctrine  further  and  give  a lien 
to  one  who  was  not  acting  as  a solicitor,  e.g.,  a clerk  of  assize; 
in  Rex  v.  May  (1779),  1 Doug.  193,  at  p.  195,  Lord  Mansfield 
said  “he  should  be  very  unwilling  to  determine  that  a clerk  of 
assize  has  a lien  on  the  records  of  the  court  for  his  fees,  for  that 
he  foresaw  great  inconvenience  from  such  doctrine.” 

The  beginning  of  the  modern  line  of  cases  is  Barker  v.  St. 
Quintin  (1844),  12  M.  & W.  441,  in  which  Parke,  B.,  at  p.  451, 
says : — 

“The  lien  which  an  attorney  is  said  to  have  on  a judgment 
(which  is,  perhaps,  an  incorrect  expression)  is  merely  a claim 
to  the  equitable  interference  of  the  Court  to  have  that  judgment 
held  as  a security  for  his  debt.  The  doctrine  of  an  attorney’s  lien 
on  a judgment  was  first  established  in  the  case  of  Welsh  v.  Hole , 
where  it  was  held  that  an  attorney  has  a lien  on  money  of  his 
client  in  his  hands,  and  that  he  may  retain  the  amount  of  his 
bill;  and  that  if  the  plaintiff  gave  notice  to  the  defendant  not 
to  pay  the  money  to  the  attorney,  the  Court  would  probably  assist 
him  by  compelling  the  defendant  to  pay  the  money  over  again.” 

But  the  principle  does  not  go  so  far  as  to  make  the  client 
trustee  for  his  solicitor — “the  protection  the  Courts  afford  to  the 
attorney  stops  very  far  short  of  putting  him  in  the  position 
of  cestui  que  trust  to  his  client:”  Mercer  v.  Graves  (1872),  L.R. 
7 Q.B.  499,  per  Blackburn,  J.,  at  p.  504.  All  that  can  be  said 
is  that  “to  some  extent  the  Courts,  both  of  law  and  equity,  will 
protect  the  attorney’s  interests,  so  as  not  to  deprive  him  of  his 
costs ib.,  at  p.  504.  “It  is  plain  . . . that  the  client  and 

attorney  are  not  in  the  position  of  trustee  and  cestui  que  trust:” 
ib.,  per  Quain,  J.,  at  p.  508;  and  cf.  Ex  p.  Morrison  (1868),  L.R. 
4 Q.B.  153;  The  Leader  (1868),  L.R.  2 Ad.  & Ecc.  314;  and  the 
strong  language  of  Jessel,  M.R.,  in  Chick  v.  Nicholls  (1877),  26 
W.R.  231. 

We  invited  reference  to  any  case  in  any  court  in  which  a lien 
of  this  kind  had  been  declared  in  favour  of  any  one  but  a solicitor 
or  attorney  of  the  court  so  declaring — no  such  case  was  cited  to 
us,  and  I know  of  none.  We  also  invited  a reference  to  any  case 
in  which  it  had  been  declared  except  in  respect  of  proceedings  in 
that  Court — we  have  found  no  such  case,  nor  is  there  any  pre- 
cedent for  declaring  a lien  on  any  fund  with  which  the  Court  has 
nothing  to  do,  directly  or  indirectly. 
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It  would  seem  that  the  declaration  of  lien  by  the  Court  is 
simply  a method  of  protecting  the  solicitor,  who  is  its  officer, 
against  being  deprived  of  the  fruits  of  his  labours  in  the  Court  by 
improper  dealing  with  funds  or  property  over  which  the  Court 
has  some  control.  Here  we  have  (1)  an  application  by  a person 
who  does  not  apply  as  a solicitor  of  this  Province,  (2)  who  does 
not  apply  in  respect  of  costs  in  our  Court,  and  (3)  the  fund  in 
respect  of  which  the  lien  is  claimed  is  one  with  which  the  Court 
has  nothing  to  do.  Not  to  press  the  point  that  there  is  nothing 
to  indicate  that  any  declaration  we  might  make  would  be  any- 
thing more  than  a mere  brutum  fulmen , with  no  legal  effect  what- 
ever, I cannot  see  that  this  is  a case  in  which  such  a declaration 
should  be  made.  Of  course,  The  labourer  is  worthy  of  his  hire,” 
whether  in  the  vineyard  or  the  law-office,  and  we  must,  as  all 
honest  men  must,  dislike  to  see  a labourer,  solicitor  or  otherwise 
—perhaps,  the  solicitor  more  especially,  certainly  not  less  than 
others — deprived  of  the  legitimate  reward  for  his  faithful  workr; 
and  we  should  do  all  in  our  power  to  assist  him  in  preventing 
such  a result;  but  we  can  give  that  assistance  only  in  the  methods 
permitted  and  directed  by  the  law,  either  as  declared  by  the  Legis- 
lature or  as  laid  down  for  us  by  binding  authority;  and  I can 
find  no  authority,  in  precedent  or  principle,  justifying  our  making 
the  declaration  asked  for  here. 

The  appeal  must  be  dismissed  with  costs. 


Middleton,  J.A. : — I agree  in  the  dismissal  of  the  appeal. 
In  my  view  the  equity  which  the  plaintiff  seeks  to  invoke  is  one 
which  he  is  not  entitled  to  claim.  It  is  a peculiar  jurisdiction 
exercised  by  the  Court  for  the  protection  of  its  officers  with  respect 
to  the  fruits  of  litigation  over  which  the  Court  has  jurisdiction. 
The  Court  will  not  suffer  the  plaintiff  to  defraud  his  solicitor  by 
using  the  Court  to  recover  his  claim  and  at  the  same  time  to 
deprive  the  solicitor  by  whose  exertions  recovery  is  made  of  the 
fruits  of  his  labour. 

I also  agree  that  a declaratory  judgment  should  not  be  pro- 
nounced. The  fund  is  one  over  which  this  Court  has  no  control, 
and  any  declaration  that  could  be  made  would  be  to  the  effect 
that,  this  Court  having  no  control  over  the  fund,  the  plaintiff 
is  not  entitled  to  the  lien  sought;  but  beyond  this,  this  Court 
has  no  jurisdiction  to  pronounce  a declaratory  decree  and  so 
attempt  to  interfere  with  matters  over  which  it  has  no  control. 
If  the  Exchequer  Court  has  power  to  protect  its  own  officers,  as 
our  Courts  have  the  power  to  protect  their  officers,  it  is  the  duty 
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of  that  Court  to  exercise  that  power  without  any  suggestion  from 
us.  If  it  has  no  such  power,  we  certainly  have  none.  Any  decree 
that  we  might  pronounce  would  be  gratuitously  impertinent. 

Master  J.A. : — By  his  statement  of  claim  the  plaintiff,  as 
a solicitor  and  barrister  of  British  Columbia,  practising  in  the 
Exchequer  Court  of  Canada,  claims : — - 

“That  it  be  adjudged  and  declared  that  the  plaintiff  has  a 
common  law  lien  upon  all  the  moneys  awarded  to  or  recovered  by 
the  defendant  by  the  judgment  of  the  Exchequer  Court  of  Can- 
ada for  the  amount  ascertained  to  be  due  by  the  defendant  to  the 
plaintiff  herein.” 

By  the  judgment  pronounced  at  the  trial  a reference  was 
directed  to  the  local  Master  at  Ottawa  to  inquire  and  report  the 
balance,  if  any,  due  from  the  defendant  to  the  plaintiff,  and  the 
claim  for  a lien  was  dismissed  on  the  ground  that  there  is  no 
fund  to  which  the  plaintiff’s  lien  could  attach,  the  whole  of  the 
moneys  recovered  being  eaten  up  by  charges  which,  under  agree- 
ment binding  on  the  plaintiff,  have  priority  over  his  alleged  lien. 

This  appeal  relates  only  to  the  question  of  the  appellant’s 
right  to  a lien  and  his  right  to  obtain  from  this  Court  a judgment 
declaratory  of  such  lien. 

There  appear  to  be  several  obstacles  in  the  way  of  the  appel- 
lant’s success,  and  I prefer  to  rest  my  opinion  in  favour  of  dis- 
missal on  the  ground  that  the  granting  of  a declaratory  judgment 
under  sec.  15  (5),  formerly  16  (6),  of  the  Ontario  Judicature  Act 
is  discretionary,  and  that,  in  the  circumstances  here  existing,  our 
discretion  should  be  exercised  by  refusing  the  declaration  sought. 
The  provision  in  question  reads  as  follows:— 

“No  action  or  proceeding  shall  be  open  to  objection  on  the 
ground  that  a merely  declaratory  judgment  or  order  is  sought 
thereby,  and  the  Court  may  make  binding  declarations  of  right, 
whether  any  consequential  relief  is  or  could  be  claimed  or  not.” 

The  exercise  of  the  jurisdiction  rests  in  the  judicial  discretion 
of  the  Court  according  to  the  uniform  practice  as  laid  down  in 
decided  cases,  and  it  will  only  be  exercised  with  care  and  caution. 
“Claims  for  declaration  should  be  carefully  watched:”  per  Lord 
Sterndale,  M.R.,  in  Gray  v.  Spyer , [1922]  2 Ch.  22,  at  p.  27;  and 
the  jurisdiction  will  not,  as  a rule,  be  exercised  where  the  declara- 
tion would  be  useless  or  embarrassing  or  where  some  other  statu- 
tory mode  of  proceeding  is  provided. 

Assuming  for  the  moment  that  the  appellant  possesses  a right 
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App.  Div.  to  a common  law  lien,  his  contention  is  that  the  Exchequer  Court 
has  no  jurisdiction  to  deal  in  any  way  with  that  right.  On  that 
point  the  appellant’s  argument  has  failed  to  satisfy  me  that  the 
Exchequer  Court  is  as  powerless  in  that  regard  as  he  contends. 

The  law  with  respect  to  a solicitor’s  lien  is  well  settled,  and, 
Masten.  J.A.  as  stated  in  the  Yearly  Practice  for  1928,  at  p.  1886,  and  in  Hals- 
bury’s  Laws  of  England,  vol.  26,  para.  1342,  accords,  I think, 
with  the  law  of  Ontario. 

The  solicitor’s  lien  on  the  proceeds  of  any  judgment  obtained 
for  his  client  is  a particular  lien  on  the  fund  recovered,  and  is 
not  therefore  available  for  the  general  balance  of  account  between 
the  solicitor  and  the  client,  but  extends  only  to  the  costs  of  re- 
covering or  preserving  the  property  in  question : Mackenzie  v. 
Mackintosh  (1891),  64  L.T.R.  706.  Hence  the  plaintiff’s  lien 
cannot  in  this  case  extend  beyond  his  costs  in  the  Exchequer  Court 
and  the  Supreme  Court  of  Canada. 

The  principle  on  which  the  common  law  lien  is  founded  is  that 
the  client  should  not  run  away  with  the  fruits  of  the  action  without 
satisfying  the  claim  of  his  solicitor,  and  that  the  Court  protects 
the  just  rights  of  its  own  officers:  Armstrong  v.  Storer  (1859),  27 
Beav.  471. 

If  there  is  a fund  in  this  case  coming  to  the  defendant  and 
if,  contrary  to  the  finding  of  the  trial  Judge,  the  solicitor  has  a 
lien  on  it  in  priority  to  the  Alexander  estate,  I can  see  no  reason 
why  the  Exchequer  Court  does  not  possess  inherent  jurisdiction 
to  protect  the  plaintiff  as  its  own  officer.  (See  sec.  17  of  the 
Exchequer  Court  Act,  R.S.C.  1927,  ch.  34). 

If  the  Exchequer  Court  has  jurisdiction,  it  would  certainly  be 
embarrassing,  and  perhaps  might  be  characterised  as  impertinent, 
for  this  Court  to  assume  to  declare  how  the  Exchequer  Court 
ought  to  exercise  its  jurisdiction.  As  pointed  out  by  my  brother 
Orde,  in  the  course  of  the  argument,  this  Court  could  not  presume 
to  assume  jurisdiction  to  make  such  a declaration  except  upon  a 
formal  order  from  the  Exchequer  Court  requesting  the  assistance 
of  this  Court  by  determining  the  right  claimed  and  certifying  to 
that  Court  a declaration  of  its  conclusion. 

But,  if  the  appellant’s  contention  is  well-founded  and  the 
Exchequer  Court  is  powerless  to  deal  with  the  right  asserted  by 
him,  and  if  this  Court  were  to  make  a declaration  as  prayed,  the 
Crown  would  still  be  under  no  obligation  to  pay  any  attention 
to  that  declaration,  and  the  law  officers  of  the  Crown  might  well 
determine  for  themselves,  on  a consideration  of  all  the  facts  and 
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circumstances,  whether  practical  effect  ought  to  be  given  to  the 
appellant’s  contention. 

For  these  reasons,  I think  that  this  Court  ought  to  exercise 
its  discretionary  authority  by  declining  the  appellant’s  request  to 
us  to  supply  him  with  an  advisory  opinion  for  use  with  the 
Dominion  Treasury — more  particularly  where  that  opinion  is  use- 
less Recause  it  does  not  bind  the  Crown  in  any  way  and  because 
the  facts  and  circumstances  on  which  he  founds  his  claim  to  a 
lien  can  be  presented  directly  to  the  Crown  without  the  inter- 
vention of  any  declaration  from  this  Court. 

While  I would  dismiss  the  appeal  on  the  ground  already  in- 
dicated, I desire  to  express  my  entire  concurrence  in  the  con- 
clusions and  in  the  reasons  of  my  brothers  Riddell  and  Middleton. 

Orde,  J.A. : — The  action  is  brought  by  the  plaintiff,  who  is 
a solicitor  and  barrister  practising  in  British  Columbia,  to  recover 
fees  for  professional  services  rendered  to  the  defendant  in  prosecu- 
ting the  defendant’s  claim  against  the  Government  of  Canada  for 
compensation  for  certain  lands  in  British  Columbia  expropriated 
by  the  Government.  The  claim  went  to  the  Exchequer  Court  of 
Canada,  and,  after  an  appeal  to  the  Supreme  Court  of  Canada 
and  a reference  back  to  the  Exchequer  Court,  judgment  was  pro- 
nounced fixing  the  compensation  for  the  expropriated  lands  at 
$15,000.  The  proceedings  were  complicated  by  the  presence  of 
other  parties  in  the  litigation,  but  it  is  sufficient  for  the  under- 
standing of  the  question  involved  in  this  appeal  to  state  the  situa- 
tion in  its  simplest  form. 

The  plaintiff  acted  as  solicitor  and  counsel  for  the  defendant 
throughout  the  proceedings  until  after  the  judgment  of  the 
Supreme  Court  referring  the  action  back  to  the  Exchequer  Court. 
At  that  stage  other  solicitors  and  counsel  were  retained,  and  the 
plaintiff  ceased  to  act. 

The  moneys  awarded  have  not  yet  been  paid  by  the  Crown. 

There  is  no  provision  in  the  statutes  and  rules  governing  the 
Supreme  and  Exchequer  Courts  of  Canada  for  the  taxation  of 
costs  as  between  solicitor  and  client;  and,  so  far  as  I am  aware, 
the  Exchequer  Court  has  no  jurisdiction  to  entertain  an  action 
by  a solicitor  for  the  recovery  of  his  costs  upon  the  basis  of  a 
quantum  meruit  in  respect  of  services  rendered  in  proceedings 
taken  in  that  Court.  So  that  a solicitor,  in  order  to  recover  for 
services  rendered  in  either  of  such  two  Federal  Courts,  must  have 
recourse  to  such  Provincial  Courts  as  have  jurisdiction  over  the 
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subject-matter  of  his  claim,  as  was  done  in  O’Connor  v.  Gemmill 
(1897-99),  29  O.R.  47,  26  A.R.  27. 

By  the  prayer  of  his  statement  of  claim  the  plaintiff  asks,  in 
addition  to  judgment  for  the  amount  claimed  to  be  due,  for  a 
declaration  that  he  “has  a common  law  lien  upon  all  the  moneys 
awarded  to  or  recovered  by  the  defendant  by  the  judgment  of  the 
Exchequer  Court  of  Canada  for  the  amount  ascertained  to  be 
due”  him  by  the  defendant  and  for  his  costs  of  this  action,  for 
an  injunction  restraining  the  defendant  from  receiving  any  part 
of  such  moneys  until  his  lien  is  satisfied,  and  for  a receiver  of 
such  moneys  “to  protect  and  effectuate  said  lien.” 

By  his  judgment,  the  learned  trial  Judge  has  referred  it  to 
the  Local  Master  at  Ottawa  “to  ascertain  and  report  to  what 
amount  the  plaintiff  is  entitled  as  against  the  defendant  for  ser- 
vices and  for  disbursements  in  respect  to  the  matters  in  question 
in  this  action  and  what  sums  the  plaintiff  has  received  on  account 
thereof;”  and  the  claim  for  a declaration  that  the  plaintiff  “is 
entitled  to  a common  law  lien”  is  dismissed. 

There  is  no  appeal  by  either  party  from  the  judgment  of  refer- 
ence, but  the  plaintiff  appeals  from  so  much  of  the  judgment  as 
dismissed  his  claim  for  a'  lien.  The  ground  for  such  dismissal 
given  by  the  learned  trial  Judge  was  that,  having  regard  to  cer- 
tain charges  upon  the  fund  to  which,  according  to  the  terms  of 
the  plaintiff’s  retainer  by  the  defendant,  any  claim  of  the  plaintiff 
was  necessarily  subject,  there  could  be  no  moneys  left  in  the  fund 
upon  which  the  alleged  lien  could  attach.  This  ground,  if  sound, 
would  of  course  effectually  dispose  of  the  plaintiff’s  claim  to  a 
lien,  even  if  otherwise  nominally  entitled  to  it. 

That  ground  was  not  discussed  before  us,  the  plaintiff’s  argu- 
ment being  confined  solely  to  the  question  whether  or  not,  in  the 
circumstances,  he  was  entitled,  either  of  right  or  in  the  exercise 
of  the  Court’s  discretion,  to  any  such  declaration  as  that  prayed 
for. 

Now  it  is  quite  clear,  and  the  plaintiff  admitted  it,  that  this 
Court  has  no  power  whatever  to  give  effect  to  any  right  in  the 
nature  of  a lien  to  which  the  plaintiff  claims  to  be  entitled  upon 
the  fund  in  question.  The  term  “lien,”  in  its  strict  sense,  is, 
of  course,  applicable  only  to  property  in  the  actual  possession  of 
the  solicitor  claiming  the  lien,  called  in  the  text-books  “the  re- 
taining lien:”  Poley  on  Solicitors,  p.  325.  The  lien  which  the 
plaintiff  seeks  to  establish  is  “the  charging  lien Poley,  p.  353 ; 
often  called  the  solicitor’s  “common  law  lien:”  Halsbury’s  Laws 
of  England,  vol.  26,  p.  820. 
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The  plaintiff,  while  admitting  that  there  is  no  power  in  this 
Court  to  give  effect  to  the  alleged  lien  by  any  judgment  which  it 
can  pronounce,  nevertheless  strenuously  argues  that  under  the 
provisions  of  para,  (b)  of  sec.  15  of  the  Ontario  Judicature  Act, 
R.S.O.  1927,  ch.  88,  the  Court  ought  to  pronounce  the  declaratory 
judgment  which  he  seeks.  He  argues  that  the  fact  that  the 
Court  cannot  make  its  order  effective  ought  not  to  stand  as  a 
bar,  because  the  power  to  pronounce  declaratory  judgments  is 
expressly  given  “whether  any  consequential  relief  is  or  could  be 
claimed  or  not.” 

But  the  section  expressly  limits  the  Court’s  powers  to  the 
making  of  “binding  declarations  of  right.”  Before  the  Court 
can  act,  the  plaintiff  must  first  establish  some  “right”  upon  which 
the  judgment  may  be  founded.  What  right  has  he  established 
here  ? The  “lien”  which  he  claims  is  merely  the  right  of  a 
solicitor  to  come  to  a Court  possessing  some  power  or  control 
over  the  fund  which  is  sought  to  be  charged,  or  over  the  person 
in  whose  possession  it  is,  for  an  order  charging  the  fund  in  favour 
of  the  solicitor,  or  otherwise  preventing  its  payment  over  to  the 
person  entitled  until  the  solicitor’s  costs  are  paid. 

If  we  look  for  the  “right”  to  justify  the  intervention  of  this 
Court,  it  will  be  found  to  have  no  existence  apart  from  the  exercise 
of  the  Court’s  power  to  enforce  it.  The  so-called  “common  law 
lien”  is  here  merely  a right  to  a charging  order.  If  this  Court 
cannot  make  a charging  order,  then,  so  far  as  this  Court  is  con- 
cerned, no  “right”  to  the  so-called  lien  exists,  and  there  can  be 
no  foundation  whatever  for  any  such  declaratory  judgment  as 
that  claimed. 

What  the  plaintiff  is  asking  us  to  do  is  to  pronounce  a judg- 
ment upon  a hypothetical  case  and  not  upon  the  actual  circum- 
stances of  the  present  case.  He  wishes  us  to  say  that  because  an 
Ontario  solicitor  would  be  entitled  to  come  to  an  Ontario  Court 
and  obtain  a charging  order  against  a fund  within  the  control  of 
the  Ontario  Court,  therefore  we  should  declare  that  he,  a British 
Columbia  solicitor,  ought  to  have  a charging  order  upon  a fund 
which  is  under  the  control  of  another  Court,  and  over  which  we 
have  no  control  whatever. 

In  my  judgment,  sec.  15  (b)  of  the  Judicature  Act  confers  no 
such  power  upon  us. 

There  are  many  other  grounds  upon  which  the  appeal  might 
be  dismissed,  hut  I see  no  necessity  for  discussing  them. 

The  plaintiff  asserted  on  the  argument  that  the  Exchequer 
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Court  was  awaiting  our  judgment  upon  this  point.  This  asser- 
tion was  denied  by  counsel  for  the  defendant.  Whether  or  not 
even  a formal  request  from  the  Exchequer  Court  for  a declaratory 
judgment  of  this  nature  could  confer  jurisdiction  upon  us  or 
justify  any  such  judgment  may  be  open  to  question.  In  the 
absence  of  any  such  request,  it  would  be  grossly  impertinent  for 
us  to  do  what  the  plaintiff  asks. 


Appeal  dismissed  with  costs. 
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Writ  of  Summons — Renewal — Service  after  Expiry  of  Renewal  Period — 
Extension  of  Time  after  Expiry — Depriving  Defendant  of  Statutory 
Defence — ■ Action  for  Malpractice — Limitation  of  Time  for  Bringing 
— Medical  Act,  sec.  39 — Rules  9,  176 — Fatal  Accidents  Act. 


May  14. 


An  action  was  brought  by  the  daughter  of  a person  who  died  on  the 
15th  April,  1924,  for  damages  for  negligence  in  the  treatment  of 
the  deceased  by  the  defendant,  her  medical  attendant.  The  writ 
of  summons  was  issued  on  the  14th  April,  1925.  It  was  not  served 
within  the  year  for  which  it  was  current,  and  on  the  14th  April, 
1926,  an  ex  parte  order  was  obtained  by  which  it  was  renewed  for 
12  months.  The  writ  not  having  been  served  within  that  extended 
time,  another  order  was  obtained,  dated  the  12th  April,  1927,  by 
which  it  was  again  renewed  for  a period  of  12  months  from  the  date 
of  the  order.  The  writ  was  served  on  the  13th  April,  1928,  and 
the  service  was  set  aside  by  an  order  of  the  Master  because  the  writ 
had  expired  on  the  previous  day:  — 

Held,  on  appeal,  that  the  service  was  properly  set  aside,  and  the  time 
for  service  should  not  be  extended  after  the  expiry. 

The  power  of  the  Court  to  extend  the  time  for  doing  an  act  will  not 
be  exercised  in  such  a way  as  to  deprive  the  opposite  party  of  a 
statutory  right  or  defence;  and,  under  the  provisions  of  the  Medical 
Act,  R.S.O.  1914,  ch.  161,  sec.  39,  an  action  for  malpractice  will  not 
lie  unless  brought  within  one  year  from  the  time  when  the  profes- 
sional service  terminated. 

Qucere,  whether  the  Court  had  power  to  extend  the  time  after  the 
expiry  of  the  writ:  Rule  9 provides  that  the  order  must  be  obtained 
before,  the  expiry;  and,  semble,  this  takes  it  out  of  the  category  of 
cases  to  which  Rule  176  applies. 

The  action  was  said  to  be  brought  under  the  Fatal  Accidents  Act; 
but  an  action  for  malpractice  is,  semble,  an  action  based  upon  breach 
of  contract. 


An  appeal  by  the  plaintiff  from  an  order  of  the  Master  setting 
aside  the  service  of  the  writ  of  summons  in  this  action. 


May  11.  The  appeal  was  heard  by  Middleton,  J.A.,  in 
Chambers. 

Everett  Bristol,  for  the  plaintiff. 

II.  A.  Harrison,  for  the  defendant. 

May  14.  Middleton,  J.A.:— The  Master  made  the  order 
upon  the  ground  that  the  writ,  which  had  twice  been  renewed, 
expired  the  day  before  the  day  upon  which  the  service  was  made. 
This  fact  was  admitted.  No  motion  to  extend  the  time  for  service 
was  in  fact  made,  but  counsel  for  the  plaintiff  urged  that  I should 
deal  with  the  matter  as  though  such  a motion  had  been  made. 

I am  of  opinion  that  the  appeal  fails  and  should  be  dismissed. 

The  action  is  brought  by  a daughter  of  the  late  Elizabeth  Pres- 
cott, who  died  on  the  15th  April,  1924,  for  damages  for  negligence 
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in  her  treatment  by  the  defendant,  who  is  said  to  have  been  her 
medical  attendant.  Under  the  provisions  of  the  Medical  Act, 
R.S.O.  1914,  ch.  161,  sec.  39,  an  action  for  malpractice  will  not 
lie  unless  brought  within  one  year  from  the  time  the  professional 
service  terminated.  The  writ  was  issued  on  the  14th  April,  1925, 
that  is,  on  the  last  day  of  the  year.  It  was  not  served  within  the 
year  for  which  it  was  current,  and  an  ex  parte  order  was  ob- 
tained on  the  14th  April,  1926,  by  which  the  writ  was  renewed 
for  a period  of  12  months.  This  order  was  made  upon  an  affidavit 
of  the  plaintiff,  in  which  she  stated  that  her  reason  for  not  pro- 
ceeding with  the  action  was  that  there  was  a contest  over  the  will 
of  her  mother  and  that  probate  had  not  yet  been  issued,  and,  sec- 
ondly, that  she  had  not  been  able  to  obtain  from  the  hospital  a “clin- 
ical report  of  my  deceased  mother  shortly  before  her  death.”  What 
this  means  is  not  explained.  The  writ  not  having  been  served 
within  that  extended  time,  another  order  was  obtained,  dated  the 
12th  April,  1927,  by  which  the  writ  was  again  renewed  for  a period 
of  12  months  from  the  date  of  this  order.  This  was  upon  an  affi- 
davit made  by  the  plaintiff  in  which  she  states  that  she  has  not  yet 
been  able  to  complete  the  chain  of  evidence  necessary  to  proceed 
with  her  action,  and  that,  litigation  and  difficulties  having  arisen 
in  connection  with  her  mother’s  estate,  it  was  not  advisable  to 
proceed  with  this  action  until  these  matters  were  “cleaned  up.” 

I was  told  by  counsel  upon  the  argument  that  another  applica- 
tion to  renew  had  been  made  ex  parte  to  the  Master,  but  he  had 
refused  it,  and  the  writ  had  been  served  on  the  13th  April,  1928, 
upon  the  erroneous  assumption  that  it  had  been  renewed 
so  as  to  be  current  on  that  day,  instead  of  having  expired  accord- 
ing to  the  terms  of  the  order  on  the  12th  April. 

Whatever  power  the  Court  may  have  as  to  extending  time,  it 
has  long  been  settled  that  an  extension  will  not  be  granted  in  such 
a way  as  to  deprive  the  opposite  party  to  the  litigation  of  a statutory 
right  or  defence:  Hudson  v.  Fernyhough  (1889),  61  L.T.R.  722; 
Joss  v.  Fairgrieve  (1914),  32  O.L.R.  117. 

If  I should  be  tempted  to  grant  any  indulgence  to  the  plain- 
tiff, I should  be  compelled  to  grant  a similar  indulgence  to  the 
defendant,  and  I think  that  the  ex  parte  orders  renewing  the  writ 
would  in  that  case  be  set  aside.  The  Medical  Act  was  intended 
to  protect  the  qualified  practitioner  against  stale  claims  and  de- 
mands, when  made  after  such  a lapse  of  time  as  to  make  it  diffi- 
cult and  probably  impossible  for  him  to  obtain  satisfactory  evidence 
to  defend  himself.  Here,  by  the  action  of  the  plaintiff  behind  the 
defendant’s  back,  he  is  now  called  upon  to  answer  some  alleged 
default  which  took  place  4 years  ago.  The  renewing  of  the  writ 
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is  practically  a fraud  upon  the  statute  passed  for  the  defendant's 
protection. 

The  intention  of  the  Rule  is  that  the  writ  shall  be  served  within 
the  time  limited  by  it,  that  is,  12  months  from  the  date  of  its 
issue.  The  Court  has  power  to  extend  when  the  failure  to  serve  is 
for  a sufficient  reason  within  that  time.  All  the  cases  shew  that 
the  Court  shall  be  exceedingly  reluctant  to  grant  a renewal.  Where 
there  are  extraordinary  conditions,  and  there  is  no  difficulty  in 
notifying  the  defendant,  I think  it  would  be  wise  to  require  notice 
to  be  given.  The  pendency  of  other  litigation  might  sometimes 
render  it  inexpedient  that  the  action  should  be  at  once  proceeded 
with,  but  the  defendant  should  be  made  aware  of  the  existence  of 
the  action  and  should  have  some  voice  when  the  question  of  the 
expediency  of  the  delay  is  to  be  considered. 

I very  much  doubt  whether  the  Court  has  power  in  this  case 
to  extend  the  time  for  the  making  of  the  application  or  for  the 
making  of  service  after  the  writ  has  actually  expired,  because  Rule 
9 provides  that  the  order  must  be  obtained  before  the  expiration 
of  the  writ,  and  I think  this  takes  it  out  of  the  category  of  cases 
in  which  the  general  rule  (Rule  176)  applies. 

I would  also  draw  attention  to  the  fact  that  the  plaintiff  would 
have  had  great  difficulty  in  maintaining  her  action  at  all.  It  is 
said  that  the  action  is  brought  under  Lord  Campbell's  Act,  but 
an  action  for  malpractice  is,  I think,  an  action  based  upon  breach 
of  contract. 

For  all  these  reasons  the  order  should  be  affirmed  with  costs. 


[APPELLATE  DIVISION.] 

Hudson-Mattagami  Exploration  Mining  Co.  Ltd.  v. 
Wettlaufer  Bros.  Ltd. 

Sale  of  Goods — Representations — Warranties — Breach — Contract , with 
whom  Made — Company  to  be  Formed — Sale  for  Cash — Contract  not 
Complete  until  Company  Formed  and  Price  Paid  by  it — Liability 
of  Vendors  to  Company — Assignment  pendente  Lite — Claim  over  by 
Defendants  against  Third  Parties — Whether  Representations  Justi- 
fied by  Instructions  of  Third  Parties  as  Principals. 

A person  cannot  be  the  agent  of  a projected  but  actually  as  yet  non- 
existent company;  and  the  company  when  formed  cannot  take  ad- 
vantage of  any  contract  entered  into  by  a person  purporting  to  act 
as  its  agent,  whether  by  attempted  ratification  or  otherwise;  but  a 
person  may  make  a provisional  contract  not  to  become  binding — i.e., 
not  to  be  a contract  at  all — unless  and  until  the  company  becomes 
entitled  to  commence  business. 
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l\n  re  “ Otto ” Electrical  Manufacturing  Co.  (1905)  Ltd.,  [1906]  2 Ch. 
390,  followed. 

M.  was  one  of  a group  of  persons  associated  with  a scheme  to  operate 
a mine,  and  as  part  of  the  scheme  to  form  a company.  It  was  not 
proposed  to  d'o  any  work  until  the  company  should  be  formed;  but, 
in  preparation  for  operations  on  the  formation  of  the  comapny,  M. 
was  authorised  by  his  associates  to  procure  plant  and  machinery 
for  the  company  to  be  formed.  He  went  to  the  defendants’  place  of 
business,  explained  that  he  wanted  a motor  for  use  in  a manner 
which  he  described,  and  was  assured  that  a particular  kind  of  motor, 
sold  by  them,  was  the  article  he  wanted.  He  explained  that  a com- 
pany was  about  to  be  formed  and  that  the  motor  was  for  it,  not 
for  himself.  In  order  that  a motor  should  be  on  hand  for  the  com- 
pany when  it  came  into  existence,  he  signed  an  order  in  his  own 
name;  but  the  sale  was  not  to  be  complete  until  it  was  paid  for — 
it  was  a cash  transaction.  The  company  was  incorporated,  and 
directions  were  given  to  the  defendants  by  M.  to  ship  the  motor  to 
his  address,  and  to  go  to  B.,  who  was  president  of  the  company,  to 
be  paid.  They  were  paid  the  price  of  the  motor  by  B.  out  of  the 
company’s  money:  — 

Held,  that  the  sale,  being  a cash  sale,  was  then  complete,  and  was  a 
sale  to  the  company  and  not  to  M. — the  tentative  contract  was  with 
the  company  and  became  effective  when  the  incorporation  of  the 
company  was  completed  and  the  price  paid. 

The  defendants  were  therefore  directly  liable  to  the  company  for  the 
breach  of  warranties  given  upon  the  sale  of  the  motor. 

Semble,  that  an  assignment  to  the  company,  made  by  M.  during  the 
course  of  the  trial,  of  all  his  rights  in  the  premises,  did  not  improve 
the  company’s  position  as  plaintiffs  in  the  action:  their  enforceable 
rights  must  depend  upon  the  state  of  matters  at  the  time  the 
action  was  begun,  and  the  Court  had  no-  power  to  make  the  assign- 
ment retroactive  as  against  the  defendants. 

The  defendants  claimed  relief  over  against  another  company  brought 
in  as  third  parties,  on  the  ground  that  the  defendants  in  the  sale 
were  acting  as  agents  for  the  third  parties,  and  that  any  misrepre- 
sentations or  warranties  made  by  the  defendants  were  made  by  them 
for  the  third  parties:  — 

Held,  that  the  right  to  indemnity  existed  only  if  what  was  said  by  the 
defendants,  and  which  formed  the  inducement  for  the  purchase  of 
the  motor,  was  justified  by  the  instructions  of,  the  third  parties. 

The  actuating  inducement  was  that  the  motor  could  do  the  work  re- 
quired of  it  in  the  premises  upon  which  it  was  to  work;  and,  as 
there  was  nothing  in  the  printed  literature  or  in  the  instructions 
furnished  to  the  defendants  which  would  justify  such  a representa- 
tion, the  claim  over  could  not  be  maintained. 

Action  to  recover  the  sum  paid  by  the  plaintiffs  to  the  de- 
fendants as  the  price  of  a snow-motor,  on  the  ground  of  misrepre- 
sentations alleged  to  have  been  made  by  the  defendants  upon  the 
sale,  and  warranties  given  but  not  fulfilled,  or  for  damages. 

The  defendants  claimed  indemnity  or  relief  over  from  Snow 
Motors  Inc.,  brought  in  as  third  parties. 
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The  action  was  tried  before  Logie,  J.,  without  a jury,  at  a 1928. 

Hudson- 
Mattagami 
Explora- 
tion Mining 
Co.  Tyro. 
v. 

Wettlaufer 

February  28.  Logie,  J.: — Oil  the  30th  December,  1925,  one  ^ros.  Ltd. 
C.  M.  McCarthy,  a member  of  a mining  exploration  syndicate, 
having  heard  about  a snow-motor,  went  to  the  defendants  “to 
see  if  it  was  any  good,”  and  he  there  saw  the  circular  (exhibit  3) 
for  a snow-motor,  which  was  handed  to  him  there.  Certain  oral 
representations  were  made  in  addition.  He  described  the  country 
in  which  the  snow-motor  was  to  operate,  what  he  wanted  it  for, 
and  where  he  wanted  to  take  it.  The  defendants  thought  the  snow- 
motor  would  do  the  work,  and  the  elder  Wettlaufer  said  that  it 
would  work,  that  it  would  haul  supplies  and  machinery  over  the 
45  miles  from  the  end  of  the  steel  of  the  Temiskaming  and  North- 
ern Ontario  Railway  to  the  plaintiffs’  camp.  McCarthy  was  taken 
over  to  see  a moving  picture  of  the  snow-motor  in  operation  in 
deep  snow,  and  when  this  exhibition  was  concluded  McCarthy  said, 

“If  those  machines  will  do  what  the  pictures  shew,  I am  sold.” 

Thereupon  he  signed  an  offer,  without,  as  he  alleged,  reading  it 
over.  This  offer  was  for  the  purchase  of  one  snow-motor  with 
accessories,  at  $2,045.05.  It  was  the  ordinary  form  of  Wettlaufer 
Bros.’  conditional  sale  agreement,  and  contained  a clause,  “I/we 
hereby  declare  that  the  foregoing  embodies  all  the  agreements  made 
between  us  in  any  form.”  It  was  not  binding  on  the  defendants 
until  ratified  by  them. 

T find  that  the  following  representations  were  made  by  the 
defendants  to  McCarthy : that,  instead  of  sinking  in  snow,  the 
snow-motor  floats  or  glides  over  it,  leaving  a wide  track  on  each 
side ; that  it  packs  down  the  snow  and  makes  roads  over  which 
other  vehicles  can  travel;  that  it  would  pull  sleds  heavily  loaded; 
that  running  the  engine  15  minutes  in  the  morning  would  heat 
up  the  oil  in  the  transmission  so  that  it  would  steer  easily;  and, 
further,  that  the  buyer,  McCarthy,  expressly  made  known  to  the 
seller  the  particular  purpose  for  which  the  snow-motor  was  re- 
quired and  that  the  buyer  relied  on  the  sellers’  skill  or  judgment; 
and  that  the  snow-motor  was  of  a description  which  it  was  in 
the  course  of  the  sellers’  business  to  supply. 

T also  find  as  a fact  that  none  of  the  above  representations 
were  true,  and  that  the  show-motor  was  not  reasonably  fit  for 


Toronto  sittings. 

IT.  R.  Wadsworth , for  the  plaintiffs. 
R.  Wherry,  for  the  defendants. 

Lyle  Ramsey,  for  the  third  parties. 
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the  purpose  communicated  by  the  buyer  to  the  sellers  for  which 
the  buyer  required  it. 

The  plaintiff  company  was  incorporated  on  the  21st  January, 
1926,  and  on  that  day  McCarthy  discussed  the  circular  (exhibit 
3 ) with  Bartram,  the  president  of  the  plaintiff  company,  and 
Bartram  says  he  went  over  it  very  carefully  with  McCarthy.  Mc- 
Carthy on  that  date  was  in  charge  of  the  machinery  and  plant 
of  the  company.  Bartram  had  no  conversation  with  the  defend- 
ants whatever,  but  relied  on  the  pamphlet,  together  with  the  report 
made  to  him  by  McCarthy  and  Captain  McMillan,  another  em- 
ployee. 

McCarthy  said  with  regard  to  this  interview  that  he  had  a 
conversation  with  Bartram  and  talked  the  matter  over  several 
times — “I  recommended  him  to  buy  it.  I had  seen  the  moving 
picture  and  the  pamphlet  and  from  what  Wettlaufer  Bros,  told 
me  I thought  that  it  would  do  the  work;” 

Since  the  date  of  signing  the  offer,  McCarthy  had  not  been 
in  Wettlaufer  Bros/  office,  nor  communicated  with  them,  but 
on  the  21st  the  plaintiff  company’s  cheque  was  handed  to  a clerk 
sent  by  Wettlaufer  Bros.,  in  the  plaintiff  company’s  office,  in  pay- 
ment for  the  machine,  and  the  machine  was  on  the  same  day 
shipped  to  McCarthy  personally  at  Cochrane. 

A condition  is  a term  going  to  the  root  of  the  contract,  a 
breach  of  which  entitles  the  party  to . rescind. 

A warranty  is  a collateral  term  which  entitles  a party  only 
to  damages. 

Whether  a representation  is  a condition  or  warranty  is  a 
matter  of  intention,  and  it  is  to  be  judged  from  the  documents 
and  the  circumstances.  If  the  representation  is  intended  to  be 
a substantive  part  of  the  contract,  it  is  a condition,  and  entitles 
the  other  party  to  rescind  unless  the  contract  has  been  partly  ex- 
ecuted in  his  favour,  when  he  must  treat  the  condition  as  a war- 
ranty and  claim  damages:  Behn  v.  Burness  (1863),  3 B.  & S.  751; 
Bettini  v.  Gye  (1876),  1 Q.B.D.  183.  And  for  a representation 
to  amount  to  a warranty  it  must  be  made  during  and  as  part  of 
the  negotiations  for  the  contract  : Hopkins  v.  Tanqueray  (1854), 
15  C.B.  130;  Heilbut  Symons  & Co.  v.  Buckleton,  [1913]  A.C. 
30.  Wallis  Son  & Wells  v.  Pratt  & Haynes,  [1911]  A.C.  394,  is 
an  instance  of  a condition  treated  as  a warranty.  If  there  is  an 
express  exclusion  of  the  warranty,  nevertheless  there  is  an  implied 
condition  as  to  fitness  for  a particular  purpose  if  the  purchaser 
relies  on  the  seller.  He  does  not  in  such  a case  buy  under  the 
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trade  name:  Baldray  v.  Marshall , [1925]  1 K.B.  260;  Advance-  Logie,  J. 

Rumely  Thresher  Co.  v.  Lester  (1927),  61  O.L.R.  4.  1928. 

I am  of  opinion  that  the  representations,  while  over-optimistic  

, . . Hudson- 

and  talse,  were  innocent  and  not  fraudulent,  and  innocent  mis-  mattagami 
representations  inducing  a party  to  enter  into  a contract  will  not  Ti^MiNmo 
render  the  party  making  them  liable  to  damages  unless  they  are  Co.  Ltd. 
warranties,  and  they  are  not  warranties  unless  they  appear  on  wettlaufer 
the  evidence  to  have  been  so  intended : Heilbut  Symons  & Co.  v.  Bros.  Ltd. 
Buckleton,  [1913]  A.C.  30;  Newbigging  v.  Adam  (1886),  34  Ch. 

D.  582,  Adam  v.  Newbigging  (1888),  13  App.  Cas.  308;  Hindle 
v.  Brown  (1907),  98  L.T.R.  44;  Armstrong  v.  Jackson,  [1917]  2 
K.B.  822. 


I am  of  opinion  that  the  representations  above  set  out  were 
intended  to  be  and  are  in  law  warranties.  The  fact  of  their 
having  been  made  is  not  seriously  controverted  by  the  defendants, 
and,  there  being  a breach  of  these  warranties,  McCarthy  would 
be  entitled  to  damages. 

But  McCarthy  is  not  a party.  As  the  case  developed  I sug- 
gested to  the  plaintiffs’  counsel  that  he  should  be  made  a party. 
This  course  was  not  adopted,  but  in  lieu  thereof  an  assignment 
was  made  from  McCarthy  to  the  plaintiffs  (exhibit  7),  in  the  words 
following : — 

“Toronto,  Ont.,  Feb.  23,  1928. 

“For  valuable  consideration  I hereby  absolutely  assign  transfer 
and  set  over  unto  the  Hudson-Mattagami  Exploration  and  Mining 
Co.  Ltd.  all  my  rights  and  my  claims  and  demands  and  rights  of 
damages  (if  any)  both  at  law  and  at  equity  against  Wettlaufer 
Bros.  Limited  arising  out  of  the  purchase  and  for  payment  for 
a snow-motor  from  Wettlaufer  Bros.  Limited. 

“C.  M.  McCarthy  (L.S.)” 

I allowed  this  to  be  made  nunc  pro  tunc  as  of  the  21st  Janu- 
ary, 1926. 

It  was  objected  that,  the  action  being  alternatively  framed  in 
tort,  an  assignment  of  McCarthy’s  right  of  action  would  be  in- 
valid; but,  as  I was  of  opinion  that  his  right  of  action  was  in 
respect  of  a breach  of  warranty,  I allowed  it:  Defries  v.  Milne, 

[1913]  1 Ch.  98. 

It  appeared  to  me  that  McCarthy  was  not  and  could  not  be 
the  agent  of  the  plaintiff  company  at  the  time  he  signed  the  offer, 
because  the  plaintiff  company  was  not  then  in  existence,  and  no 
term  of  a contract  (for  instance,  a collateral  agreement  or  war- 
ranty) negotiated  with  and  delivered  to  a promoter  could  (sub- 
ject to  the  special  provisions  of  the  Ontario  and  Dominion  Acts 
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Logie.  J.  as  to  property  held  in  trust)  enure  to  the  benefit  of  the  company : 
1 ;>2k  Uepetti  Ltd.  v.  Oliver  Lee  Ltd.  (1922),  52  O.L.R.  315. 

Hudson  Neither  do  I think  the  facts  that  the  plaintiff  company’s  cheque 

Mattagami  paid  for  the  machine  and  that  the  plaintiff  company  relied  on 
tiotMinikg  the  c^rcu^ar  mentioned  (exhibit  3)  enable  the  plaintiff  company 

Co.  Ltd.  to  proceed  against  the  defendants  for  a breach  of  the  warranties 
Weitt  \ufer  were  ei^er  made  verbally  to  McCarthy  or  are  contained  in 

Bros.  Ltd.  that  document.  There  was  no  privity  between  them.  There  was 
no  communication  between  the  plaintiffs  and  defendants  except 
through  McCarthy.  The  whole  transaction  was  carried  through 
in  an  incredibly  loose  way,  and  I think  in  fact  what  was  done  was 
that  the  Wettlaufers  sold  the  machine  to  McCarthy,  and  McCarthy 
resold  it  to  the  plaintiffs,  in  consideration  of  the  plaintiffs  pay- 
ing the  price  for  which  he  was  liable  to  the  defendants.  The 
plaintiffs  in  buying  from  McCarthy  relied  to  some  extent  on 
McCarthy’s  judgment  and  recommendations  and  to  some  extent 
on  the  pamphlet  which  McCarthy  shewed  Bartram.  It  seemed  to 
me  in  these  circumstances  that  the  plaintiffs  might  have  a remedy 
against  McCarthy,  and  he  in  turn  against  the  defendants.  In- 
stead of  which,  the  plaintiffs  originally  sued  as  if  they  had  made 
a contract  with  the  defendants,  whereas  in  fact  they  had  made  a 
contract  with  McCarthy. 

Now,  assuming  that  this  is  the  true  nature  of  the  transaction, 
is  McCarthy’s  right  of  action  barred  by  the  terms  of  his  written 
offer?  That  written  offer  says,  “And  I hereby  declare  that  the 
foregoing  embodies  all  the  agreements  made  between  us  in  any 
form.”  There  is  not  one  word  about  conditions  or  warranties  in 
the  whole  document.  It  refers  solely  to  the  method  of  payment 
for  the  machine  and  the  rights  of  the  vendor  in  case  the  machinery 
should  not  be  settled  for  by  cash  and  notes.  I think  that  the 
ejusdem  generis  rule  must  be  applied  and  the  clause  above  referred 
to  noscitur  d sociis,  and  that,  notwithstanding  this  clause,  it  would 
have  been  competent  for  McCarthy  to  set  up  collateral  agreements 
or  warranties. 

The  plaintiffs  then,  in  my  opinion,  have  no  right  of  action  for 
breach  of  warranty  against  the  defendants  except  under  the  as- 
signment from  McCarthy;  but  McCarthy  has  suffered  no  damage. 
If  he  had  not  sold  the  snow-motor  to  the  plaintiffs,  the  measure  of 
his  damages  would  be  the  difference  between  its  value  with  the 
defects  warranted  against  and  the  value  which  it  would  have  borne 
without  those  defects,  and,  in  addition,  the  article  having  been 
bought  for  a specific  purpose,  he  could  have  recovered  any  dam- 
ages which  naturally  flowed  from  the  breach  of  the  contract  and 
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were  not  too  remote.  The  property  having  passed  and  no  attempt  L>ozie,  J. 

having  been  made  by  either  the  plaintiffs  or  McCarthy  to  mitigate  102$. 

the  loss  by  the  sale  of  the  snow-motor  as  a snow-motor,  the  question 

of  the  amount  of  damages  is  uncertain.  The  evidence  is  not  sat-  matt ag ami 

isfactorv,  but  I think  that  $600  would  be  a reasonable  figure  as  Explora- 

0 tion  Mining 

the  difference  in  value  of  the  machine,  and  for  the  damages  which  Co.  Ltd. 
naturally  flowed  from  the  breach  of  warranty  $925,  as  follows: — : Wettlaufer 

Freight $100  Bros.  Ltd. 

Expense  of  attempting  to  reach  the  plain- 
tiff s?  camp  725 

Log  cabin  covering  machine  100 


$925 

I allow  nothing  for  interest,  because  no  attempt  was  made  to 
mitigate  the  damage. 

As  to  the  third  parties,  the  third  party  order  limited  the  relief 
over  as  follows : “The  defendants  claim  relief  over  from  you 

(third  parties)  in  respect  of  the  claim  of  the  plaintiffs  on  the 
ground  that  the  defendants  on  the  sale  of  the  said  snow-motor  were 
acting  as  Canadian  distributors  and  agents  for  you  and  that  any 
representations  or  warranties  made  by  the  cTefendants  to  the  plain- 
tiffs were  representations  ^nd  warranties  made  by  the  defendants 
on  your  behalf.” 

Two  letters  were  put  in  from  Snow  Motors  Inc.  dated  the  1st 
December,  1925,  to  Wettlaufer  Bros.  Ltd.  These  letters,  with 
the  instructions  attached,  shew  that  the  defendants  were  factors 
whose  ordinary  course  of  business  was  to  sell  or  dispose  of  the 
goods  of  which  the  defendants  were  entrusted  with  the  possession 
or  control,  by  their  principals,  Snow  Motors  Inc.,  and,  were 
Snow  Motors  Inc.  defendants,  there  would  be  no  difficulty  in 
disposing  of  the  question  of  their  liability  to  the  defendants  under 
the  ordinary  rules  of  a principaPs  liability  for  the  acts  of  his 
agent  while  acting  or  purporting  to  act  in  the  ordinary  course  of 
his  employment  on  behalf  of  his  principal. 

But  the  third  party  procedure  is  not  apt  to  dispose  of  the  ques- 
tion between  the  defendants  and  the  third  party  here. 

An  implied  right  of  indemnity  may  arise  in  the  case  of  a prin- 
cipal and  agent:  Bowstead  on  Agency,  7th  ed.,  p.  216;  but  no  agent 
is  entitled  to  indemnity  against  any  loss  or  liability  incurred  by 
him  in  respect  of  any  unauthorised  act  not  ratified  by  the  prin- 
cipal : Bowstead,  p.  226. 

Exhibit  3 was  prepared  as  to  its  letter-press  by  the  defendants, 
and  differs  materially  from  exhibit  8 prepared  by  the  third  parties. 
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There  appears  to  be  no  evidence  entitling  Wettlaufer  Bros,  to 
claim  that,  as  between  them  and  the  third  parties,  they  made  the 
oral  representations  which  they  did  make  on  behalf  of  Snow  Motors 
Inc.;  or  that  they  were  in  any  way  authorised  to  make  them  by 
Snow  Motors  Inc.  Any  particular  warranties  given  to  McCarthy 
in  response  to  his  description  of  the  local  conditions,  while  they 
might  bind  the  third  parties  as  between  them  and  McCarthy,  could 
not  be  said,  on  the  evidence,  to  be  representations  for  which  the 
third  parties  would  be  liable  to  the  defendants. 

Here  the  right  to  indemnity  depends  on  an  implied  contract. 
And  Cotton,  L.J.,  in  Birmingham  and  District  Land  Co.  v.  Lon- 
don and  North  Western  Railway  Co.  (1886),  34  Ch.  D.  261,  at 
p.  271,  says: — 

“There  may  be  an  implied  contract  in  two  ways;  the  circum- 
stances may  be  such  that  the  Court  or  the  Judge  can  come  to  the 
conclusion  that  in  fact  there  was  a contract,  though  not  made  in 
express  terms,  or  they  may  be  such  that  although  the  Court  does 
not  come  to  the  conclusion  tha*t  in  fact  there  was  a contract,  it 
comes  to  the  conclusion  that  the  position  of  the  parties  is  such 
that  either  in  law  or  in  equity  there  is  an  obligation  upon  the  one 
party  to  indemnify  tHI  other.” 

Or  as  put  by  Bowen,  L.J.,  at  p.  274:  “If  the  true  inference 

to  be  drawn  from  the  facts  is  that  the  parties  intended  such  in- 
demnity.” 

For  example,  identical  contracts  for  a supply  of  coal  with  a 
warranty,  where  the  second  contract  with  a similar  warranty  is 
entered  into  with  a knowledge  of  the  first:  Jacobs  Hart  & Co.  v. 
Brown,  [1884]  W.N.  23. 

In  the  case  at  bar  Mr.  Wherry  attempted  to  prove  an  express 
written  contract  of  indemnity,  but,  as  it  was  not  pleaded,  and 
the  third  parties  professed  to  be  taken  by  surprise,  and  as  none 
of  the  other  parties  wished  to  delay  the  trial,  I did  not  allow  it. 

So  that,  there  being  no  express  contract  of  indemnity  and  the 
warranties  being  dissimilar,  no  implied  contract  to  indemnify  can 
arise  on  the  evidence,  and  the  defendants  cannot  take  advantage  of 
the  third  party  procedure,  but  must  be  left  to  their  right  of  action 
if  any. 

In  the  result  the  action  must  be  dismissed  on  the  following 
grounds : — 

First,  there  was  no  privity  between  the  plaintiffs  and  the 
defendants  with  regard  to  the  purchase  by  the  former  of  the  snow- 
motor  in  question,  and  the  representations  made  to  McCarthy 
cannot  enure  to  the  benefit  of  a company  not  then  in  existence. 
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Secondly,  although  there  were  express  warranties  made  to  Logie,  J . 
McCarthy,  and  these  were  not  fulfilled,  and  a further  implied  war-  1928. 
ranty  that  the  machine  would  be  reasonably  fit  for  the  purpose 
for  which  it  was  intended,  there  was  no  damage  accruing  to  Me-  mattagami 
Carthy  which  the  plaintiffs  upon  an  assignment  from  him  could 
recover  from  the  defendants.  Co.  Ltd. 

No  costs  to  any  of  the  parties  except  costs  of  the  day  on  the  WETTE^UFEIi 
20th  February,  fixed  at  $90,  which,  if  not  already  paid,  will  be  Bros.  Ltd. 
paid  by  the  defendants  to  the  plaintiffs. 

The  plaintiffs  appealed  from  the  judgment  of  Logie,  J. 

April  17  and  18.  The  appeal  was  heard  by  Riddell,  Middle- 
ton,  Masten,  and  Orde,  JJ.A. 

W.  R.  Wadsworth , for  the  appellants,  argued  that  they,  after 
their  incorporation,  had  purchased  from  the  defendants  the  snow- 
motor  in  question,  and  w~ere  induced  to  do  so  through  the  defend- 
ants’ representations  and  warranties  contained  in  their  prospectus, 
and  that  these  representations  and  warranties,  and  also  the  defend- 
ants’ oral  representations  made  to  McCarthy,  were  continuing  ones 
and  continued  down  to  the  time  of  the  purchase  of  the  machine 
by  the  appellants  after  their  incorporation.  The  machine  was  not 
as  described  in  the  prospectus.  After  the  incorporation  of  the 
appellants,  McCarthy’s  dealings  with  the  defendants  were  as  the 
appellants’  agent,  and  the  appellants  were  entitled  to  ratify  and 
did  ratify  the  purchase  of  the  machine.  Reference  to  Sillem  v. 

Thornton  (1854),  3 E.  & B.  868;  Swift  v.  Winterbotham  (1873), 

L.R.  8 Q.B.  244, 

R.  Wherry , for  the  defendants,  respondents,  contended  that 
the  transaction  was  a sale  made  to  McCarthy  under  a contract  in 
writing,  and  the  representations  were  made  by  the  respondents  to 
McCarthy,  and  there  must  have  been  another  sale  by  McCarthy  to 
the  appellants  to  which  the  respondents  were  strangers.  The  ap- 
pellants, therefore,  could  not  reap  any  advantage  from  any  repre- 
sentations which  the  respondents  made  to  McCarthy.  Reference 
to  Repetti  Ltd.  v.  Oliver-Lee  Ltd.  (1922),  52  O.L.R.  315. 

Lyle  Ramsey,  for  Snow  Motors  Inc.,  third  parties,  took  the  same 
ground  as  the  plaintiffs  in  their  case  against  the  defendants.  Then, 
as  between  the  defendants  and  the  third  parties,  he  argued  that,  as 
the  representations  made  by  the  defendants  to  the  plaintiffs  were 
not  identical  with  those  made  by  the  third  parties  to  t'he  defend- 
ants, the  third  party  proceedings  were  inapplicable.  Reference  to 
McGlade  v.  Pashnitzky  and  Macey  Sign  Co.  Ltd.  (1921),  50  0. 

L.R,  547. 
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Wherry , in  reply  to  the  argument  on  behalf  of  the  third  parties, 
contended  that  the  representations  made  by  the  defendants  as 
found  by  the  learned  trial  Judge  were  identical  with  those  made 
by  the  third  parties  to  the  defendants. 

May  16.  The  judgment  of  the  Court  was  read  by  Riddell, 
J.A. : — It  is  plain  that  the  learned  trial  Judge  regretted  that  he  was 
unable  to  do  obvious  justice,  as  being  prevented  by  decisions  by 
which  he  was  bound : I am  of  opinion  that  on  the  facts,  when  fully 
apprehended  and  apart  from  certain  forms  observed  in  the  trans- 
action, the  supposed  difficulty  does  not  arise. 

The  following  are  the  facts  of  importance 

Messrs.  Bartram,  McCarthy,  and  others  were  associated  in  a 
scheme  to  operate  a mine  in  our  northern  country ; it  was,  of  course, 
part  of  the  scheme  to  form  a company,  and  it  was  not  in  contem- 
plation to  do  any  work  until  the  company  should  be  formed.  In 
preparation  for  operations  on  the  formation  of  the  company,  Mc- 
Carthy was  entrusted  to  secure  plant  and  machinery — he  was  “in 
charge  of  the  purchase  of  machinery  and  plant  for  the  company” 
to  be  formed.  It  is  quite  obvious  that  he  was  to  make  tentative  or 
provisional  purchases,  to  become  effective  when  the  company 
should  be  formed. 

He  went  to  the  defendants’  place  of  business  and  inquired  for 
a motor,  explained  his  wants,  and  was  assured  that  a particular 
kind  of  motor,  sold  by  them,  was  the  article  he  wanted  ; he  ex- 
plained that  there  was  a company  about  to  be  formed  and  that  this 
motor  was  for  it,  not  for  himself.  In  order  that  a motor  should  be 
on  hand  for  the  company  when  it  came  into  existence,  he  signed 
an  order  in  his  own  name ; but  “the  sale  was  not  complete  until  it 
was  paid  for,  it  was  a cash  transaction.”  That  this  was  the  trans- 
action, I think  there  can  be  no  doubt — indeed,  while  the  defend- 
ants do  not  admit  that  the  contract  was  not  to  be  complete  unless 
and  until  the  company  should  be  formed,  they  admit  that  they 
were  told  that  a company  was  being  formed  which  would  take  over 
the  machine. 

The  company  was  incorporated,  and,  at  once,  the  defendants 
were  told  to  go  to  Mr.  Bartram  and  they  would  be  paid ; and  direc- 
tions were  given  by  McCarthy  to  ship  the  machine  to  his  address. 
The  defendants  went  to  Mr.  Bartram’s  office  and  were  paid  the 
price  of  the  machine  by  Mr.  Bartram  out  of  the  company’s  money 
— thus,  the  sale  being  a cash  sale,  it  was  complete. 

Under  these  circumstances,  I think  that  the  sale  was  a sale 
to  the  company  and  not  to  McCarthy ; and  we  need  not  consider 
what  obligation,  if  any,  McCarthy  would  have  incurred  by  reason 
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of  his  signing  the  order  in  his  own  name,  had  the  company  not  App.  Div. 
been  incorporated.  1P28. 

. Of  course,  it  is  elementary  law  that,  the  company  being  non-  Hudson 
existent  when  McCarthy  was  negotiating  with  the  defendants,  he  Mattagami 
could  not  be  its  agent ; and  it  is  equally  clear  law  that  the  company 
could  not  take  advantage  of  any  contract  he  entered  into,  purport-  Co.  Ltd. 
ing  to  act  as  its  agent,  whether  by  attempted  ratification  or  other-  Wett^^ufeb 
wise:  Palmer’s  Company  Law,  10th  ed.  (1916),  p.  253  sqq.,  and  Bros.  Ltd. 
cases  cited.  But  there  is  no  possible  objection  to  a provisional  j A 

contract  not  to  become  binding,  i.e.,  not  to  be  a contract  at  all, 
unless  and  until  the  company  becomes  entitled  to  commence  busi- 
ness: In  re  “Otto”  Electrical  Manufacturing  Co.  (1905)  Ltd., 

[1906]  2 Ch.  390. 

I am  of  opinion  that  the  tentative  contract  was  with  the  com- 
pany and  became  effective  when  the  incorporation  of  the  company 
was  completed  and  the  price  was  paid  by  it. 

The  defendants  are  therefore  liable  to  the  plaintiffs  directly 
for  the  breach  of  warranties;  it  is,  of  course,  of  not  the  slightest 
importance  that  the  defendants  did  not  know — if  they  did  not 
know — the  name  of  the  company. 

This  being  the  case,  it  is  unnecessary  to  consider  whether  the 
defendants  are  not  liable  on  the  principle  of  Langridge  v.  Levy 
(1837),  2 M.  & W.  519,  affirmed  in  Levy  v.  Langridge  (1838),  4 
M.  & W.  337.  Nor  do  I consider  the  principle  laid  down  in  Swift 
v.  Winterlotham,  L.R.  8 Q.  B.  244,  in  which  at  p.  253  it  is  said : — 

“It  is  now  well  established  that  in  order  to  enable  a person 
injured  by  a false  representation  to  sue  for  damages,  it  is  not  neces- 
sary that  the  representation  should  be  made  to  the  plaintiff  directly ; 
it  is  sufficient  if  the  representation  is  made  to  a third  person  to  be 
communicated  to-  the  plaintiff,  or  to  be  communicated  to  a class 
of  persons  of  whom  the  plaintiff  is  one,  or  even  if  it  is  made  to  the 
public  generally  with  a view  to  its  being  acted  on,  and  the  plaintiff 
as  one  of  the  public  acts  on  it  and  suffers  damage  thereby.” 

There  is  more  difficulty  in  the  third  party  proceedings : a claim 
is  made  for  relief  over  “on  the  ground  that  the  defendant  on  the 
sale  . . . was  acting  as  . . . agent  for”  the  third  parties,  “and 
that  any  misrepresentations  or  warranties  made  by  the  defendant 
were  misrepresentations  and  warranties  made  by  the  defendant 
for”  the  third  parties.  It  is  of  no  importance  whether  the  defend- 
ants are  considered  agents  for  the  third  parties  or  as  making  the 
Statements  complained  of,  as  independent  contractors,  if  such 
statements  were  justified  by  the  literature  furnished  by  the  third 
parties  for  the  sale  of  the  motors — in  either  case,  they  would  be 
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considered  in  law  as  making  the  statements  at  the  request  of  the 
third  parties,  and  liability  to  indemnify  would  result:  Birming- 
ham and  District  Land  Co.  v.  London  and  North  Western  Railway 
Co.,  34  Ch.  D.  261,  277 ; Carsliore  v.  North  Eastern  Railway  Co. 
(1885),  29  Ch.  D.  344;  Langley  v.  Law  Society  of  Upper  Canada 
(1902),  3 O.L.R.  245.  But  there  is  a right  to  indemnity  only  if 
the  acts  complained  of  and  made  the  cause  of  action  by  the  plain- 
tiffs “were  lawfully  done  under  the  authority  which  the”  defend- 
ants “plead  as  their  justification  for  doing  them:”  per  Meredith, 
C.J.,  in  Parent  v.  Cook  (1901),  2 O.L.R.  709,  712,  affirmed  in 
(1902)  3 O.L.R.  350.  See  also  the  cases  cited  in  Holmested’s 
Judicature  Act,  pp.  614,  615. 

In  other  words,  the  right  to  indemnity  exists  only  if  what  was 
said  by  the  defendants,  and  formed  the  inducement  for  the  pur- 
chase of  the  motor,  was  justified  by  the  instructions  of  the  third 
parties. 

It  would  appear  that  the  actuating  inducement  to  both  Mc- 
Carthy and  Bartram  was  the  representation  that  the  motor  could 
do  the  work  required  of  it  in  the  premises  upon  which  it  was  to 
work — that  the  locus  of  its  proposed  operations  was  fully  ex- 
plained to  the  defendants,  and  that  it  was  with  a full  knowledge 
of  this  that  the  representations  were  made  which  were  effective  in 
bringing  about  a sale.  If  such  representations,  without  being 
expressed  in  so  many  words,  could  reasonably  be  read  into  and  out 
of  the  instructions  furnished  to  the  defendants,  there  might  be 
little  difficulty  in  holding  the  defendants  entitled  to  an  indemnity ; 
but  I can  find  nothing  in  the  printed  matter  furnished  to  the 
defendants  which  could  justify  such  a representation.  I think, 
therefore,  that  the  claim  over  must  fail  and  be  dismissed  with 
costs.  This  dismissal,  however,  is  not  to  operate  as  a bar  to  any 
action  the  defendants  may  be  advised  to  bring  against  the  third 
parties. 

The  appeal  of  the  plaintiffs  should  be  allowed  with  costs  here 
and  below,  and  judgment  directed  to  be  entered  for  them  for  such 
sum  as  may  be  agreed  on  with  costs;  if  the  parties  cannot  agree, 
the  amount  will  be  fixed  and  determined  by  the  Master,  who  will 
dispose  of  the  costs  of  the  reference,  if  a reference  be  found  neces- 
sary. 

McCarthy,  during  the  course  of  the  trial,  made  an  assignment 
to  the  plaintiffs  of  all  his  rights  in  the  premises.  I am  unable  to 
see  how  the  plaintiffs  improved  their  position  in  this  action  by  this 
assignment,  as  their  enforceable  rights  must  depend  upon  the 
state  of  matters  on  the  teste  of  the  writ,  and  the  Court  has  no 
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power  to  make  such  an  assignment  retroactive  as  against  the  de- 
fendants. 

Assuming  that  the  assignment  can  have  any  operation  under 
any  circumstances,  it  is  of  no  consequence  in  this  action.  The 
plaintiffs*  right  to  a judgment,  however,  in  no  way  rests  upon  this 
assignment. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Mort  y.  Hamilton  Radial  Electric  Railway  Co. 

Negligence — Motor-vehicle  upon  Highway  Parked  near  Tracks  of  Elec- 
tive Railway — Owner  Standing  on  or  Alighting  from  Running  Board 
Struck  by  Passing  Car — Vehicle  Graced  but  not  Moved — Failure  to 
Establish  Cause  of  Action  Alleged — Refusal  of  Leave  to  Amend — 
Evidence — Findings  of  Jury — Dismissal  of  Action  by  Court  upon 
Appeal — Injury  Caused  by  Plaintiff’s  own  Act. 

The  paved  part  of  a highway  running  approximately  north  and  south 
was  20  feet  in  width,  and  immediately  to  the  east  of  it  was  a space 
occupied  by  the  rails  upon  which  the  tram-cars  of  the  defendants 
ran.  The  westerly  rail  was  56  inches  from  the  easterly  edge  of  the 
paved  road,  and  the  space  was  filled  in  with  cinders  to  the  level  of 
the  pavement.  The  plaintiff,  driving  his  motor-car  northerly  along 
the  paved  portion,  stopped  it  on  the  right  side,  but  drew  over  upon 
the  cinders  towards  the  west-bound  track.  He  was  standing  on  or 
just  alighting  from  the  running  board  of  his  car  when  he  was  struck 
by  a passing  tram-car  and  injured.  His  motor-car  was  barely  touched 
by  the  passing  tram-car  and  was  not  seriously  damaged.  He  sued  for 
damages,  and  in  his  statement  of  claim  alleged  that  the  defendants’ 
car  “negligently  ran  into  the  plaintiff’s  motor-car  and  the  plaintiff 
whot  was  standing  on  the  running  board  . . . thereby  subtained 

serious  damage.”  At  the  trial  the  jury  found  neglig.ence  on  the  part 
of  both  plaintiff  and  defendants,  the  plaintiff’s  negligence  being  in 
failing  to  take  proper  precautions  in  parking  his  car,  and  the  defend- 
ants’ negligence  consisting  in  excessive  speed,  failure  to  sound  the 
whistle,  and  not  keeping  a proper  look-out:  — 

Held,  upon  appeal  from  a judgment  in  the  plaintiff’s  favour,  that  he,  not 
having  shewn  that  he  suffered  any  injury  by  reason  of  the  impact  with 
his  car,  had  failed  to  prove  the  allegations  made  in  his  statement  of 
claim,  and  his  action  therefore  failed. 

And  held,  that  leave  to  amend  by  alleging  that  he  was  injured  by  being 
struck  by  the  tram-car,  and  that  the  defendants’  motorman  ought  to 
have  seen  him  on  the  running  board  or  just  alighting  from  it,  and 
negligently  ran  him  down,  should  not  be  given,  because,  assuming 
that  an  amendment  was  made  and  on  a new  trial  the  evidence  shewed 
what  now  appeared,  a finding  in  the  plaintiff’s  favour  could  not  stand. 

The  plaintiff  thought  he  was  far  enough  from  the  tracks  to  be  safe, 
but  he  was  in  fact  about  an  inch  too  near,  and  his  own  act  was 
the  sole  cause  of  his  injury.  The  motorman  was  not  at  fault  in  fail- 
ing to  observe  the  plaintiff — he  had  no  means  of  knowing  that  he  was 
too  close  till  he  was  very  near,  andi  then  it  was  too  late. 

Ballantine  v.  International  Railway  Co.  (1927),  61  O.L.R.  273,  applied. 
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A N appeal  by  the  defendants  from  the  judgment  of  Kelly,  J., 
at  the  trial,  upon  the  findings  of  a jury,  awarding  the  plaintiff 
damages  for  injury  sustained  by  him  by  being  struck  by  an  electric 
car  of  the  defendants,  in  the  circumstances  mentioned  in  the  judg- 
ments. 

April  17.  The  appeal  was  heard  by  Riddell,  Middleton, 
Masten,  and  Orde,  JJ.A. 

D.  L.  McCarthy,  K.C.,  for  the  appellants,  argued  that  the  find- 
ings of  the  jury,  in  answer  to  question  3,  of  “excessive  speed”  and 
“failure  to  sound  the  whistle,”  were  not  findings  of  negligence  in 
law;  that  there  was  no  evidence  to  support  the  finding  in  answer 
to  question  3 that  the  defendants  failed  to  keep  a proper  look-out; 
that  the  jury  should  have  found  that  the  plaintiff  failed  to  keep  a 
proper  look-out ; and  that  the  accident  was  entirely  due  to  the  negli- 
gence of  the  plaintiff  in  not  taking  proper  precautions  in  parking 
his  car  and  failing  to  keep  a proper  look-out. 

T.  N.  Phelan,  K.C.,  for  the  plaintiff,  respondent,  contended 
that  the  findings  of  the  jury  were  amply  justified  by  the  evidence; 
and  referred  to  West  India  Electric  Co.  Ltd.  v.  Roberts  (1920), 
90  L.J.P.C.  47 ; Rex  v.  Broad  (1915),  84  L.J.P.C.  247;  Imerson 
v.  Nipissing  Central  Railway  Co.  (1925),  57  O.L.R.  588;  Dalgetty 
v.  Hamilton  Radial  Electric  Railway  Co.  (1928),  33  O.W.N.  362. 

May  17.  Middleton,  J.A. : — The  action  is  the  result  of  an 
accident  upon  the  highway  near  Burlington  Beach.  At  that  place 
the  road  runs  approximately  north  and  south.  There  is  a paved 
highway  20  feet  in  width  for  automobile  traffic  and  immediately 
to  the  east  of  this  is  a space  occupied  bv  the  rails  of  the  defendant 
company.  The  westerly  rail  is  56  inches  from  the  easterly  edge 
of  the  paved  road.  This  space  is  filled  in  with  cinders  to  the  level 
of  the  pavement. 

On  the  23rd  July,  1927,  the  plaintiff  was  travelling  northerly 
along  this  paved  road  in  an  open  car.  His  wife  was  taken  suddenly 
ill,  and,  to  enable  him  to  look  after  her,  he  stopped  his  car  on  the 
right  side  of  the  paved  way,  but  drew  over  upon  the  cinders  towards 
the  west-bound  track  of  the  railway,  so  as  to  avoid  incommoding 
the  vehicular  traffic  upon  the  paved  road.  He  alighted  from  the 
car,  and,  crossing  the  road,  procured  a cup  of  water  and  returned 
to  aid  his  wife.  He  got  upon  the  running  board  and  into  the  car 
through  the  rear-door,  and  leaning  over  was  helping  his  wife  to 
drink  from  the  cup.  Either  while  doing  so  or  while  alighting 
from  the  car  he  was  struck  by  a radial  car  and  thrown  a long  dis- 
tance, receiving  serious  injuries.  The  automobile  was  just  touched 
by  the  passing  car,  and  was  only  scratched  and  not  seriously  dam- 


LXII.] 


ONTARIO  LAW  REPORTS. 


401 


aged.  The  overhang  of  the  railway  car  was  found  to  be  23  inches, 
so  that  the  car  must  have  been  about  33  inches  over  upon  the 
cinders. 

The  accident  took  place  at  7.30  on  a July  evening,  daylight 
saving  time,  so  that  the  whole  situation  was  plainly  apparent  to  the 
plaintiff  when  he  stopped  his  car.  He  thought  that  he  was  about  2 
feet  away  from  the  track  and  in  a position  of  safety.  The  actual 
margin  of  safety  was,  therefore,  exceedingly  small. 

It  is  a commonplace  of  medical  science  that  in  a case  of  a severe 
head  injury  such  as  this,  events  immediately  preceding  the  blow 
may  be  completely  obliterated  from  the  memory.  I have  no  hesi- 
tation in  accepting  the  plaintiff  as  an  absolutely  truthful  witness, 
but  I feel  exceedingly  uncertain  as  to  exactly  what  did  happen 
because  of  the  possibility  of  the  partial  obliteration  from  his 
mind  of  some  of  the  circumstances. 

The  plaintiff  is  sure  that  he  was  upon  the  running  board,  be- 
cause he  was  holding  the  water  to  his  wife’s  mouth.  She  had  just 
pushed  his  hand  away,  and  he  was  about  to  alight.  This  was  the 
last  thing  that  he  remembers.  The  wife,  because  of  her  fainting 
condition,  knows  absolutely  nothing.  With  them  in  the  car  was 
the  daughter,  a little  girl  of  11,  who  was  sitting  in  the  back  seat. 
Her  evidence  is  very  short.  She  remembers  the  car  stopping  be- 
cause of  her  mother’s  illness,  her  father  going  to  get  the  glass  of 
water,  and  then  “he  was  handing  Mother  the  drink,  and  we  never 
saw  the  street-car,  and  it  came  and  hit  Daddy,  and  took  him  away 
when  he  was  giving  Mother  the  drink.’’  She  did  not  see  the  street- 
car until  it  hit  her  father. 

On  cross-examination  she  says  that  she  saw  her  father  hit  by 
the  street-car  on  his  head  and  not  on  his  body.  “He  had  one  foot 
on  the  running  board  and  one  on  the  ground.  He  was  still  stand- 
ing beside  the  car.”  She  was  then  asked  whether,  when  the  car 
was  stopped,  she  said  anything  to  her  father  or  her  mother  about 
the  car  being  close  to  the  track.  She  says  she  did  not,  but  when 
asked,  “Did  they  say  anything  to  you  about  it  being  close  to  the 
track?”  she  says,  “Yes,  Daddy  said  he  thought  he  was  all  right 
before  he  parked  his  car.” 

In  addition  to  this,  there  is  the  evidence  of  three  spectators, 
but  I cannot  find  in  it  much  to  help. 

William  Dash  saw  the  car  parked,  heard  the  crash  and  the  ap- 
plication of  brakes,  saw  the  car,  it  was  not  damaged  much,  only  a 
little  bit  on  the  front  fender.  The  car  was  then  20  to  23  inches 
from  the  rail,  and  he  also  saw  a scratch  on  the  side  of  the  radial 

Orville  Walsh  heard  the  crash,  came  out  of  his  house,  and 
26 — 62 — o.L.R. 


App.  Div. 

1928. 

Mort 

v. 

Hamilton- 

Radial 

Electric 

Railway 

Co. 

Middleton, 

J.A. 


car. 


402 


App.  Div. 
1928. 
Mobt 

V. 

Hamilton 

Radial 

Electric 

Railway 

Co. 

Middleton, 

JA. 


ONTARIO  LAW  REPORTS.  [vol. 

assisted  in  picking  up  the  plaintiff,  who  was  on  the  pavement  18 
paces  from  the  rear  of  the  car. 

R.  Vollick  was  sitting  on  a verandah  near-by.  He  saw  the 
automobile  stop,  and  later  on  heard  the  radial  car  coming  and 
heard  the  impact,  and  he  saw  Mr.  Mort  thrown  from  the  car  a dis- 
tance of  about  30  paces. 

The  motorman  gave  his  account.  He  was  driving  his  car 
according  to  general  practice,  and  noticed  much  traffic  upon  the 
highway.  He  did  not  notice  this  car  parked  beside  the  track 
until  he  was  20  or  25  feet  away  from  it.  It  had  two  small  cowl 
lights  only.  He  was  unable  to  stop  his  car  before  hitting  it.  He 
did  not  see  the  plaintiff  at  all.  The  radial  car  was  equipped  with 
a strong  arc  light,  quite  capable  of  revealing  objects  at  consider- 
able distance. 

The  jury  found  negligence  on  the  part  of  both  the  plaintiff 
and  the  defendants,  apportioning  the  negligence  10  per  cent,  to 
the  plaintiff  and  90  per  cent,  to  the  defendants.  The  plaintiff’s 
negligence  was  in  failing  to  take  proper  precautions  in  parking  his 
car.  The  defendants’  negligence  was  three-fold:  first,  excessive 
speed;  second,  failure  to  sound  the  whistle;  third,  not  keeping  a 
proper  look-out. 

The  appeal  to  this  Court  is  upon  the  ground  that  excessive 
speed  and  failure  to  sound  the  whistle  are  not  findings  of  negli- 
gence in  law,  and  that  there  was  no  evidence  to  support  the  finding 
that  the  defendants  failed  to  keep  a proper  look-out,  the  main 
ground  of  the  appeal  being  that,  viewing  the  case  as  a whole,  the 
negligence  of  the  plaintiff  in  parking  his  car  too  close  to  the  track 
was  the  sole  and  only  cause  of  the  unfortunate  accident. 

I cannot  help  feeling  that  the  case  has  proceeded  throughout 
upon  an  improper  view  of  the  facts.  It  has  been  treated  as  though 
the  injury  to  the  plaintiff  was  the  result  of  the  impact  of  the 
street-car  with  the  automobile.  I do  not  think  the  plaintiff’s  in- 
jury is  to  be  in  any  way  attributed  to  that  impact.  It  was  the 
result  of  an  independent  impact  received  by  him,  either  while  he 
was  standing  for  a moment  upon  the  running  board  of  the  car  or 
after  he  alighted  from  it.  This  aspect  of  the  case  was  not  presented 
by  the  pleadings,  at  the  trial,  or  upon  the  appeal. 

The  statement  of  claim  describes  the  parking  of  the  car  “close 
to  the  edge  of  the  travelled  portion  of  the  highway  parallel  with 
the  tracks  of  the  defendant  company,”  and  then  says  that  the  car 
operated  by  the  defendant  company  “negligently  ran  into  the  plain- 
tiff’s motor-car,  and  the  plaintiff,  who  was  standing  on  the  running 
board  of  the  said  car,  thereby  sustained  serious  damage.’’  The 
negligence  charged  is:  (a)  excessive  speed;  (b)  the  motorman 
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‘Tailed  to  keep  a proper  look-out  and  failed  to  observe  the  plain- 
tiff’s car  standing  on  the  highway,  or,  having  observed  it,  failed 
to  take  any  or  sufficient  precautions  to  avoid  colliding  with  it;” 
(c)  even  after  the  danger  of  collision  with  the  plaintiff’s  motor- 
car in  the  position  which  it  occupied  became  apparent  “to  the 
motorman  or  should  have  become  apparent  to  him,  he  failed  to  take 
any  or  sufficient  precautions  to  avoid  a collision  with  the  said 
motor-vehicle (d)  the  appliances  of  the  car  were  insufficient  and 
out  of  repair. 

Strictly  read,  the  plaintiff  has  failed  to  prove  the  allegations 
made  in  his  statement  of  claim,  and  the  action  should  for  this 
reason  fail.  He  has  not  shewn  that  he  suffered  any  injury  by 
reason  of  the  impact  with  his  car.  The  car  was  not  moved  by  the 
impact.  The  plaintiff  has  shewn  that  he  suffered  very  serious  in- 
jury by  being  struck  by  the  car. 

In  certain  circumstances  the  pleadings  might  be  amended  and 
if  necessary  a new  trial  might  be  directed  to  enable  the  plaintiff 
to  present  for  the  consideration  of  the  jury  the  cause  of  action 
which  might  be  alleged  against  the  defendants.  No  motion  for 
leave  to  amend  has  been  made,  and  if  made  it  would  no  doubt  be 
strenuously  resisted  by  reason  of  the  lapse  of  the  statutory  period 
within  which  an  action  can  be  brought. 

I am,  however,  of  opinion  that  leave  should  not  be  given,  be- 
cause, assuming  that  an  amendment  is  made,  and  on  a trial  before 
a jury  the  evidence  shews  what  now  appears,  a finding  by  a jury 
in  the  plaintiff’s  favour  could  not  stand.  His  cause  of  action  as 
alleged  would  be  that  the  defendants’  motorman  ought  to  have 
seen  him  on  the  running  board  of  his  car  or  just  alighting  from  it, 
and  negligently  ran  him  down. 

The  system  by  which  a car  is  allowed  to  run  at  a high  speed 
alongside  of  the  travelled  portion  of  the  highway  is  full  of  danger 
if  those  who  are  using  the  travelled  portion  of  the  road  do  not  keep 
themselves  upon  that  portion.  This  plaintiff  knew  of  the  situa- 
tion and  the  danger  in  parking  his  car  so  near  the  tracks.  He 
thought  he  was  far  enough  from  the  tracks  to  be  safe.  He  was,  in 
fact,  an  inch  or  so  too  near  and  his  car  had  .the  slight  impact.  He 
seems  in  his  anxiety  about  his  wife  to  have  absolutely  forgotten 
about  the  danger  of  alighting  upon  that  part  of  the  road  used  by 
street-cars,  and  either  stood  upon  the  running  board  or  alighted 
in  front  of  a car  almost  upon  him — and  was  injured.  I cannot 
see  that  the  motorman  was  at  fault  in  failing  to  observe  him.  The 
plaintiff’s  own  act  was  the  sole  cause  of  his  disaster. 

If,  on  the  other  hand,  I should  be  compelled  to  determine  the 
case  on  the  record  as  it  stands  and  ascribe  the  plaintiff’s  injury  to 
the  impact  on  his  car,  I should  hold  him  wholly  to  blame.  He 
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knew  the  position  and  says  he  parked  his  car  2 feet  from  the  rail. 
He  was  wrong.  His  car  was  20  inches  from  the  rail  at  the  front 
end,  and  the  street-car,  which  overhung  23  inches,  crushed  the 
mudguard.  He  could  have  parked,  as  he  says  he  intended,  2 feet 
or  more  from  the  rail  and  his  car  would  not  have  been  touched. 
The  motorman  had  no  means  of  knowing  that  he  was  too  close  till 
he  was  very  near,  and  then  it  was  too  late. 

I cannot  distinguish  this  case  from  Ballantine  v.  International 
Railway  Co.  (1927),  61  O.L.R.  273,  recently  decided. 

The  appeal  must  be  allowed  and  the  action  dismissed. 

Riddell,  J.  A.: — I had  prepared  a judgment  in  this  case;  but 
on  perusing  that  of  my  brother  Middleton  I find  my  own  views  so 
fully  and  accurately  stated  therein  that  I have  not  had  my  own 
engrossed.  I agree  in  this  judgment  and  have  nothing  to  add. 

Orde,  J.A.,  also  agreed  with  Middleton,  J.A. 

Masten,  J.A. : — I have  had  the  privilege  of  perusing  the 
reasons  for  judgment  prepared  by  my  brother  Middleton.  As  I 
find  myself  in  full  agreement  with  them,  I have  little  to  add. 

The  question  which  has  occasioned  me  the  greatest  considera- 
tion is  whether  the  appeal  should  be  allowed  simpliciter  and  the 
action  dismissed  or  whether  a new  trial  should  be  directed  as  in  the 
Dalgetty  case  recently  before  us  ( Dalgetty  v.  Hamilton  Radial 
Electric  Railway  Co .,  33  O.W.N.  362).  The  jurisdiction  of  the 
Court  of  Appeal  summarily  to  deprive  the  plaintiff  of  the  oppor- 
tunity of  having  his  case  determined  by  the*  jury  is  only  to  be  exer- 
cised where  the  evidence  is  so  weak  that  a verdict  contrary  to  the 
judgment  would  be  set  aside  as  unreasonable:  Selick  v.  New  York 
Life  Insurance  Co.  (1920),  48  O.L.R.  416;  Kostuk  v.  Ben  Franklin 
Fire  Insurance  Co.  (1926),  60  O.L.R.  56. 

If  a new  trial  were  to  be  directed  it  would  necessarily  be  on  the 
ground  that  the  former  trial  proceeded  on  the  basis  that  the  injury 
to  the  plaintiff  resulted  from  the  impact  of  the  street-car  on  the 
automobile.  I agree  with  my  brother  Middleton  that  the  evidence 
shews  that  the  accident  consisted  in  the  tram-car  striking  the  plain- 
tiff’s person  and  not  in  its  striking  the  automobile. 

I am  very  doubtful  whether  under  all  the  circumstances  here 
existing,  including  the  lapse  of  the  statutory  period  within  which 
an  action  can  be  brought,  leave  to  amend  the  record  ought  to  be 
granted.  But,  if  leave  to  amend  the  record  were  granted  and  a 
new  trial  directed,  no  further  evidence  than  that  now  before  the 
Court  could  be  forthcoming,  and  on  that  evidence  a verdict  for  the 
plaintiff  could  not,  in  my  opinion,  be  supported. 
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As  pointed  out  in  the  case  of  Ballantine  v.  International  Rail- 
way Co.,  61  O.L.R.  at  p.  291,  the  mere  negligence  of  the  plaintiff 
does  not  suffice  to  dismiss  the  action  where  his  negligence  has 
brought  about  a state  of  things  in  which  there  would  have  been 
no  damage  if  the  defendant  had  not  been  subsequently  and  sever- 
ably  negligent.  The  findings  of  the  jury  of  excessive  speed  and 
failure  to  sound  the  whistle  do  not,  in  the  circumstances  of  this 
case,  establish  a failure  by  the  motorman  to  fulfil  any  duty  imposed 
on  him,  or  shew  negligence  leading  to  the  accident. 

The  third  finding  is  “not  keeping  a proper  look-out.” 

In  my  opinion,  no  jury  of  reasonable  men  could  find  on  this 
evidence  that  the  accident  was  occasioned  by  the  failure  of  the 
defendants*  driver  to  keep  a proper  look-out,  and  on  a new  trial  no 
further  evidence  on  this  point  would  be  available. 

The  accident  occurred  on  the  23rd  July,  1927,  between  8 and 
8.30  p.m.  The  sky  was  overcast  and  a fine  drizzly  rain  was  fall- 
ing. On  the  plaintiff’s  motor  the  cowl-lamps  only  were  lit.  The 
automobile  was  in  such  a position  that  there  was  no  impact  of  the 
tram-car  on  the  body  of  the  automobile,  and  it  was  not  moved, 
though  it  was  so  near  that  the  front  mud-guard  was  touched.  The 
motorman'  could  not,  in  the  state  of  the  light  and  of  the  traffic, 
become  aware  that  the  plaintiff’s  automobile  was  not  part  of  the 
moving  traffic  that  was  approaching  him.  Not  until  he  was  very 
near  could  he  tell  that  the  automobile  was  near  his  westerly  rail. 
When  he  was  able  to  see  the  position  of  the  plaintiff’s  car  he  was 
too  near  it  to  stop,  but  he  judged  (and  rightly)  that  this  tram-car 
would  not  collide  with  the  automobile. 

At  that  moment,  the  plaintiff,  who  had  been  leaning  over  his 
wife  in  the  car,  suddenly  moved  backward  towards  the  westerly 
rail  of  the  defendants*  tracks  and  got  on  to  the  track  of  the  ap- 
proaching tram-car. 

Whether  the  plaintiff  moved  back  before  the  front  of  the  car 
reached  him,  or  while  it  was  passing,  does  not  appear  from  the 
evidence,  but  in  either  case,  in  view  of  the  circumstances  I have 
described,  the  motorman  could  not  be  found  guilty  of  negligence. 

The  facts  in  this  regard  being  undisputed,  I think  the  appeal 
should  be  allowed  and  the  action  dismissed. 
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1928.  Raspberry  v.  Canadian  National  Railway  Co. 

May  17. 

Railway  — Highway  Crossing  — Motor-vehicle  Stalled  on  Tracks  and 
Struck  by  Train — Grade  of  Approach — Breach  of  Statutory  Duty — 
Dominion  Railway  Act , sec.  266 — Negligence — General  Verdict  of 
Jury — Discretion  of  Trial  Judge  as  to  Submitting  Questions — In- 
tendments of  Fact  — Evidence  — Negligence — Contributory  Negli- 
gence. 

In  passing  over  the  defendants’  rails  at  a highway  crossing,  the  plain- 
tiff’s motor-truck  stalled  and  was  struck  and  injured  by  a train  of 
the  defendants.  In  the  60  feet  of  highway  constituting  the  approach 
to  the  rails  there  was  a rise  of  4 14  feet,  whereas  the  extreme  limit 
of  rise  permitted'  by  sec.  266  of  the  Railway  Act,  R.S.C.  1927,  ch.  170, 
is  one  foot  in  20  or  3 in  60.  In  an  action  brought  to  recover  damages 
for  the  injury,  the  plaintiff  charged  a breach  of  statutory  duty  and 
’ negligence  on  the  part  of  the  defendants,  and  at  the  trial  the  jury 
found  a general  verdict  against  the  defendants:  — 

Held,  that  whether  questions  should  be  submitted'  to  the  jury  or  a gen- 
eral verdict  taken  is  a matter  resting  in  the  discretion  of  the  trial 
Judge,  and,  in  the  absence  of  manifest  error,  there  is  in  that  respect 
no  valid  ground  of  appeal. 

The  jury  having  given  a general  verdict,  every  intendment  of  fact  con- 
sistent with  the  evidence  in  any  reasonable  view  is  to  be  presumed 
in  support  of  their  verdict;  and  there  was  ample  evidence  to  support 
the  verdict  for  the  plaintiff. 

The  breach  of  statutory  duty  was  one  factor  which  the  jury  were  en- 
titled to  consider,  and  it  must  be  taken  that  they  found  that  the 
breach  contributed  to  the  accident. 

The  defendants  had  deposited  broken  stones  on  the  highway  at  the  end 
of  the  railway  ties  and  spread  screened  stone-dust  over  the  stones; 
and  there  was  evidence,  which  the  jury  were  entitled  to  believe,  that 
the  broken  stone  had  not  been  adequately  rolled  and  compacted:  — 
Held,  that  it  must  be  taken  that  on  this  point  also  the  jury  found  that 
the  defendants  had  failed  in  their  duty  and  that  their  failure  con- 
tributed to  the  accident. 

The  defendants  pleaded  contributory  negligence  on  the  part  of  the 
driver  of  the  truck;  and  it  must  be  taken  that  the  jury,  in  fixing  the 
damages  at  less  than  the  uncontradioted  evidence  as  to  the  actual 
damage  warranted,  gave  effect  to  the  plea. 

An  appeal  by  the  defendants  from  the  judgment  of  Meredith, 
C.J.C.P.,  upon  the  verdict  of  a jury  at  the  trial,  in  favour  of  the 
plaintiff  for  the  recovery  of  $1,000  in  an  action  for  damages  for 
injury  to  his  motor-truck,  while  stalled  on  a crossing  of  the  de- 
fendants’ railway,  by  a train  of  the  defendants. 

April  30.  The  appeal  was  heard  by  Latchford,  C.J.,  Riddell, 
Middleton,  Masten,  and  Orde,  JJ.A. 

R.  E.  Laidlaw,  for  the  appellants,  argued  that  the  verdict  of 
the  jury  was  not  a finding  of  actionable  negligence  on  the  part  of 
the  appellants.  Neither  of  the  grounds  of  negligence  alleged  by 
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the  plaintiff  was  found  against  the  appellants.  They  had  not  put 
the  roadway  out  of  repair:  Alyea  v.  Canadian  National  Railway 
Co.  (1925),  57  O.L.R.  665.  The  accident  was  caused  by  the  plain- 
tiff trying  to  go  over  the  crossing  “on  high,”  with  such  a heavy 
load,  thus  causing  the  truck  to  stall.  The  soft  spot  in  the  roadway 
was  not  the  fault  of  the  appellants. 

H.  A.  F.  Boyde,  for  the  plaintiff,  respondent,  contended  that 
the  steepness  of  the  grade  and  the  looseness  of  the  stone,  for  both 
of  which  conditions  the  appellants  were  responsible,  caused  the 
accident:  Fairbanks  v.  Township  of  Yarmouth  (1897),  24  A.R. 
273,  at  p.  281;  McEntee  v.  Grand  Trunk  Pacific  Railway  Co. 
(1918),  23  Can.  Ry.  Cas.  269;  Hertfordshire  County  Council  v. 
Great  Eastern  Railway  Co.,  [1909]  2 K.B.  403;  Cobban  v.  Cana- 
dian Pacific  Railway  Co.  (1896),  23  A.R.  115.  The  jury  had  pro- 
perly passed  on  the  facts.  The  railway  company  put  the  roadway 
out  of  repair,  and  so  were  responsible. 

May  17.  Masteny  J.  A. :- — This  is  an  appeal  from  the  judg- 
ment of  the  Chief  Justice  of  the  Common  Pleas,  after  a trial  with 
a jury  at  Hamilton.  The  judgment  is  dated  the  29th  March,  1928, 
and  is  entered  in  favour  of  the  plaintiff  for  $1,000  damages,  with 
costs.  The  action  is  for  breach  of  statutory  duty  on  the  part  of 
the  defendants  and  for  negligence  alleged  to  have  resulted  in  an 
accident  whereby  the  plaintiff’s  truck  was  struck  and  injured  by 
the  defendants’  railway  train. 

In  the  year  1927,  the  defendants  put  in  new  stone  ballast  over 
their  railway  track  between  Toronto  and  Hamilton,  and  in  so  do- 
ing raised  the  grade  of  their  track  7 inches  at  a point  known  as 
the  Easterbrook  crossing,  where  the  accident  in  question  occurred. 
At  that  point  the  defendants’  railway  runs  in  an  easterly  and  west- 
erly direction  and  the  highway  crossing  it  in  a northerly  and 
southerly  direction.  Apart  from  filling  in  the  broken  stone  under 
their  roadbed,  the  work  of  the  railway  company  at  this  crossing 
consisted  in  depositing  6 inches  in  depth  of  broken  stones  on  the 
highway  at  the  end  of  the  railway  ties  and  thence  northerly  over 
the  surface  of  the  highway  for  4 or  5 feet  down  the  approach,  and 
then  spreading  over  this  stone  a certain  amount  of  screened  stone- 
dust.  The  result  was  that  in  the  60  feet  of  highway  constituting 
the  ann-roach  to  the  defendants’  rails  on  the  northerly  side  there 
was  a rise  of  4^2  feet.  The  work  on  the  Easterbrook  crossing  was 
completed  oil  or  about  the  1st  June,  1927. 

On  the  22nd  August,  1927,  the  plaintiff’s  truck,  with  a trailor 
attached,  driven  by  his  employee,  one  Leitch,  carrying  a load  of  10 
tons,  was  proceeding  southerly  along  the  highway,  and,  in  attempt- 
ing to  pass  over  the  defendants’  tracks,  the  truck  stalled  and  the 
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driver  was  unable  to  make  it  proceed  farther  south  or  to  back  it  up. 
At  the  moment  when  the  truck  stalled,  the  front  wheels  had  passed 
over  both  the  rails  of  the  northerly  line  of  the  defendants’  railway, 
and  the  drive-wheels  at  the  rear  of  the  truck  had  almost  or  quite 
reached  a plank  10  inches  in  width  which  formed  part  of  the  cross- 
ing and  lay  immediately  adjacent  to  the  northerly  rail  of  the  rail- 
way. At  that  point  the  drive-wheels  commenced  to  turn  and  bury 
themselves  in  the  roadway.  The  trailer  attached  behind  the  truck 
was  on  the  slope  of  the  approach.  As  the  driver  was  unable  to 
move  his  truck  forward  or  backward,  he  left  it  there  and  went  to 
secure  the  assistance  of  an  additional  tractor.  During  his  absence 
an  express  train  of  the  defendants  came  from  the  east,  travelling 
at  a high  rate  of  speed,  and,  notwithstanding  the  efforts  of  the 
engine-driver  to  stop,  it  struck  the  truck,  which  was  lying  across 
the  track,  and  injured  it. 

Contrary  to  the  view  which  I entertained  during  the  argument 
of  this  appeal,  I have  arrived  at  the  conclusion  that  it  should  be 
dismissed.  A more  satisfactory  comprehension  of  the  facts  and 
circumstances  leading  up  to  the  accident  in  question  might  have 
resulted  if,  as  recommended  by  the  Supreme  Court  of  Canada,  the 
questions  usual  in  negligence  actions  had  been  submitted  to  the 
jury.  But  whether  questions  should  be  submitted  or  a general 
verdict  taken  was  a matter  that  rested  in  the  discretion  of  the 
trial  Judge,  and,  in  the  absence  of  manifest  resulting  error,  there 
is  in  that  respect  no  valid  ground  of  appeal.  The  jury  having 
given  a general  verdict,  every  intendment  of  fact  consistent  with 
the  evidence  in  any  reasonable  view  is  to  be  presumed  in  support  of 
their  verdict.  Considered  from  that  standpoint,  there  is,  in  my 
opinion,  ample  evidence  to  support  the  verdict. 

The  statement  of  claim  alleges  that  “the  said  collision  was 
caused  by  the  negligence  of  the  defendant  corporation  ...  in 
failing  to  have  the  crossing  of  the  proper  grade  and  also  in  the 
employees  of  the  said  corporation  failing, to  bring  to  a stop  the  train 
of  the  defendant  corporation  before  colliding  with  the  truck.’’ 
Particulars  of  the  negligence  were  demanded,  and,  in  answer  there- 
to, the  following  particulars  were  delivered: — 

“1.  That  the  defendant,  its  employees,  servants  and 
agents,  left  loose  stone  between  the  tracks  of  the  defendant 
company,  which  stone  was  of  such  a nature  as  to  impede 
and  did  impede  the  plaintiff  in  crossing  the  tracks. 

“2.  That  the  crossing  was  not  of  the  proper  grade 
and  did  not  comply  with  the  provisions  of  section  266  of 
the  Railway  Act. 

“3.  That  the  employees  of  the  defendant  company 
ought  to  have  brought  the  train  to  a stop  when  they  saw 
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the  motor-truck  of  the  plaintiff  on  the  tracks  and  (or) 
when  an  attempt  was  made  to  flag  the  engine' of  the  de- 
fendant.” 

Dealing  first  with  the  alleged  breach  of  statutory  duty  in 
construction  of  tire  approach,  the  Railway  Act,  R.S.C.  1927, 

170,  sec.  266,  provides  as  follows: — 

“The  inclination  of  the  ascent  or  descent,  as  the  case 
may  be,  of  any  approach  by  which  any  highway  is  carried 
over  or  under  any  railway,  or  across  it  at  rail  level,  shall 
not,  unless  the  Board  otherwise  directs,  be  greater  than 
one  foot  of  rise  or  fall  for  every  20  feet  of  the  horizontal 
length  of  such  approach.” 

In  the  60  feet  constituting  this  approach  the  extreme  limit  of 
the  rise  permitted  by  the  statute  would  be  3 feet.  But,  as  above 
stated,  the  actual  rise  was  4%  feet  or  50  per  cent,  more  than  that 
which  is  permitted  by  the  statute.  In  some  parts  of  the  60  feet 
it  was  still  steeper.  Can  it  be  said  that  this  illegal  excess  in  the 
steepness  was  not  a factor  contributing  to  this  accident?  Bearing 
in  mind  the  situation  as  above  described  at  the  time  when  the  truck 
stalled,  it  will  readily  appear  that  the  speed  with  which  the  truck 
climbed  the  grade  would  be  lessened  by  its  steepness,  with  the  result 
that  its  momentum  was  lessened,  and  when  it  reached  the  critical 
point  where  it  stalled  that  momentum  was  insufficient  to  carry  it 
through  the  depression  in  the  road  and  over  the  rails.  The  breach 
of  statutory  duty  is  thus  one  factor  which  the  jury  were  entitled 
to  consider  in  support  of  the  conclusion  at  which  they  arrived,  and 
it  must  be  taken  that  they  found  that  this  breach  of  statutory 
duty  did  contribute  to  the  accident.  The  fact  that  many  trucks 
with  loads  of  equal  weight  travelling  at  a higher  speed  surmounted 
the  grade  and  that  very  few  of  these  ever  stalled,  does  not  eliminate 
the  breach  of  statutory  duty  or  compel  the  jury  to  find  that  it  did 
not  contribute  to  the  accident.  Nor  did  it  disentitle  them  from 
finding  that,  in  the  circumstances  which  existed  on  this  occasion, 
it  was  a contributing  factor  to  the  accident. 

Again,  it  was  for  the  jury  to  consider  on  the  conflicting  evi- 
dence whether  this  approach  had  been  properly  constructed  or 
whether  more  stone-dust  ought  to  have  been  spread  over  the  founda- 
tion, and  whether,  having  regard  to  all  the  circumstances,  it  ought 
to  have  been  rolled  and  compacted  by  the  railway  company  during 
construction.  There  was  evidence  adduced,  which  the  jury  were 
entitled  to  believe,  that  the  broken  stone  foundation  had  been  left 
in  a loose  form  and  had  not  been  adequately  rolled  and  compacted. 
On  this  point  also  it  must  he  held  in  this  Court  that  the  jury 
found  against  the  defendants  on  the  conflicting  evidence  adduced, 
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and  that  in  this  respect  also  the  defendants  failed  in  their  duty,  and 
that  their  failure  contributed  to  the  accident. 

There  are  other  circumstances' which  might  be  referred  to  as 
supporting  the  verdict,  but,  in  my  opinion,  these  two  suffice. 

It  would  also  appear  that  the  jury  in  fixing  the  damages  at 
$1,000  must  have  given  effect  to  the  defendants’  plea  of  contri- 
butory negligence  on  the  part  of  the  plaintiff’s  driver;  for,  on  un- 
contradicted evidence,  the  actual  damage  to  the  truck  was  $1,400. 

On  the  whole,  I am  satisfied,  not  only  that  no  adequate  ground 
for  our  interference  is  shewn,  but  that  upon  the  whole  evidence  the 
verdict  of  the  jury  is  fair  and  just. 

The  appeal  should  be  dismissed  with  costs. 


Latchford,  C.J., 
agreed  in  the  result. 


Riddell,  Middleton,  and  Orde,  JJ.A., 

Appeal  dismissed. 


[WRIGHT,  J.] 

Re  St.  Michael's  College  and  City  of  Toronto. 

i. 

Arbitration  and  Award — Whether  Appeal  from  Award  Competent — Re- 
ference or  Submission — Judgment  in  Action— Effect  of — Compensa- 
tion for  Damage  to  Land  by  Construction  and  Maintenance  of 
Street — Motion  to  Set  aside  Award  for  Error  in  Law — Diminution 
in  Value  of  Property — Cost  of  Reinstatement — Expropriation — Uni- 
versity Act,  R.S.O.  1914,  ch.  279 — Error  in  Principle — Findings  of 
Arbitrators — Interest — Costs — Arbitration  Act,  R.S.O.  1914,  ch.  65, 
sec.  6 and  sched.  A(l). 

By  the  judgment  of  the  Supreme  Court  of  Canada  in  the  action  of  St. 
Michael’s  College  v.  City  of  Toronto,  [1926]  S.C.R.  318,  it  was  left  to 
three  arbitrators,  appointed  before  the  action  was  begun,  to  fix  the 
compensation  to  be  paid  by  the  city  corporation  to  the  college  for 
injurious  affection  of  the  property  of  the  college  by  the  construction 
and  maintenance  of  a street,  and  the  judgment  specified  the 
various  heads  under  which  compensation  should'  be  allowed. 
By  a clause  in  the  judgment  further  directions  were  re- 
served and  it  was  provided  that  all"  parties  should  have 
liberty  to  apply.  The  arbitrators  proceeded  with  the  arbitration  and 
a majority  of  them  made  an  award.  A motion  was  made  by  the  col- 
lege by  way  of  appeal  from  the  award,  or. in  the  alternative  to  set  it 
aside  or  have  it  remitted  to  the  arbitrators  for  reconsideration:  — 

Held,  that  the  arbitrators  were  not  official  referees  nor  special  referees 
agreed  upon  by  the  parties,  and  (fid  not  act  as  referees  but  as 
arbitrators  under  an  agreement  or  submission  of  the  parties;  and, 
therefore,  there  being  no  provision  for  an  appeal  from  their  award, 
no  appeal  lay. 

It  was  contended  that  there  were  mistakes  in  law  appearing  on  the  face 
of  the  award  and  in  the  reasons  for  the  award  delivered  therewith. 

The  arbitrators  found  that  the  building  in  the  college  grounds  used 
as  a boys’  school  had  not  been  rendered  entirely  unsuitable  for  the 
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purpose,  and  therefore  refused  to  allow  the  cost  of  reinstatement,  but  1928, 
allowed  a substantial  sum  as  damages  for  diminution  in  value  of  the  * — — 

building  by  the  construction  and  maintenance  of  the  street: — St. 

Michael  s 

Held,  that  the  question  thus  determined  by  the  arbitrators  was  a ques-  College 
tion  of  fact:  it  could  not  be  said  that  they  had  proceeded  upon  a and  City  of 
wrong  principle;  and,  as  there  was  no  appeal,  their  findings  could  Toronto. 
not  be  disturbed. 

One  of  the  heads  specified  in  the  judgment  of  the  Supreme  Court  of 
Canada  was  “Compensation  in  respect  of  the  diminution  in  value  to 
the  college  of  the  college  property  retained  by  it  . . . caused  by 
the  construction  and  maintenance  of  (the)  street  and  by  the  sever- 
ance of  the  lands  taken.”  The  arbitrators,  while  allowing  a sum  for 
diminution  in  value  of  the  boys’  school  building,  stated  that,  if  the 
effect  of  the  whole  traffic  along  the  new  street  should  be  taken  into 
account,  the  amount  of  compensation  would  be  larger,  differentiating 
between  damage  caused  by  the  construction  of  that  portion  of  the 
street  built  on  property  acquired  from  the  college  and  damage 
caused1  by  the  construction  of  those  portions  of  the  street  built  on 
other  persons’  property:  — 

Held,  that,  as  the  city  corporation  had  no  power  to  expropriate  the  lands 
of  the  college,  which  was  a federated  college  within  the  meaning  of 
the  University  Act,  R.S.O.  1914,  ch.  279,  the  compensation  should 
not  be  as  in  expropriation  proceedings  under  statutes,  but  on  the 
basis  declared  by  the  judgment,  and  should  not  be  limited  to  the 
diminution  in  value  caused  by  the  construction  and  maintenance  of 
the  new  street  on  the  lands  acquired  from  the  college,  but  should 
include  any  damage  or  diminution  caused  by  the  construction  of  the 
street;  and  therefore  the  arbitrators  were  in  error  in  disallowing  the 
additional  sum  in  respect  of  the  damage  caused  by  the  construction 
of  the  street  on  property  other  than  that  acquired  from  the  college; 
and  were  also  (upon  the  same  reasoning)  in  error  in  disallowing  an 
additional  sum1  in  respect  of  the  diminution  in  value  of  an  athletic 
field  by  the  construction  and  maintenance  of  the  street. 

Held,  also,  that  the  arbitrators  properly  classified  an  item  in  their 
award  under  the  third  heading  of  compensation  specified  by  the 
judgment;  and  an  attack  on  the  award  on  the  ground  of  error  in 
that  respect  failed. 

Held,  also,  that  upon  the  motion  to  set  aside  the  award  the  Court  had 
no  jurisdiction  to  deal  with  the  question  of  interest. 

Held,  also,  having  regard  to  the  Arbitration  Act,  R.S.O.  1914,  ch.  65, 
sec.  6 and  clause  (?)  of  sched.  A,  that  the  arbitrators  should  have 
determined  the  question  which  party  should  bear  the  costs  of  the 
arbitration,  and  their  not  having  done  so  was  a ground  for  remitting 
the  award  to  the  arbitrators;  and  there  should  be  an  order  remitting 
to  the  arbitrators  for  reconsideration  the  parts  of  the  award'  in 
which  error  had  been  found. 

Costs  of  the  motion,  as  of  a motion  to  set  aside  the  award,  were  allowed 
to  the  applicant. 

A motion  on  behalf  of  St.  MichaeTs  College  bv  way  of  appeal 
from  the  award  of  his  Honour  Judge  Morson  and  Sir  Thomas 
White,  the  majority  of  the  arbitrators,  or  in  the  alternative  to  set 
aside  the  said  award  or  to  have  it  remitted  to  the  arbitrators  for  re- 
consideration. 
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1928.  April  5.  The  motion  was  heard  by  Wright,  J.,  in  the  Weekly 

Re  St.  Court,  Toronto. 

M^s  The  Hon.  N.  W.  Rowell , K.C.,  and  J.  E.  Day,  K.C.,  for  the 
and  City  of  applicant  college. 

Toronto.  q tm  Geary,  K.C.,  for  the  Corporation  of  the  City  of  Toronto, 

respondents. 

May  19.  Wright,  J. : — The  origin  and  history  of  the  differ- 
ences between  the  parties  giving  rise  to  the  arbitration  are  set  out 
in  the  judgment  of  Mr.  Justice  Riddell  in  St.  Michael's  College  v. 
City  of  Toronto  (1924),  26  O.W.N.  413.  From  this  judgment  an 
appeal  was  taken  to  the  Appellate  Division,  and  the  judgment  of 
that  Court  will  be  found  reported  in  27  O.W.N.  474.  A further 
appeal  was  taken  by  the  college  to  the  Supreme  Court  of  Canada, 
and  the  judgment  of  that  Court  will  be  found  in  [1926]  S.C.R.  318. 

By  the  judgment  of  the  Supreme  Court  of  Canada  it  was  left 
to  the  arbitrators  to  fix  the  compensation  to  be  paid  to  the  col- 
lege. The  Court  pronounced  a declaratory  judgment  as  to  the 
different  heads  under  which  compensation  should  be  allowed  to 
the  college.  ! 

The  first  question  arising  for  decision  is,  whether  or  not  an 
appeal  lies  from  the  award,  or  whether  the  college  is  restricted 
to  its  right  to  move  to  set  aside  the  award  on  the  ground  of  mistake 
on  the  part  of  the  arbitrators  appearing  on  the  face  of  the  award. 

Counsel  for  the  college  contend  that  the  arbitrators  acted  as 
referees  under  the  judgment,  and  not  as  arbitrators  appointed 
under  a submission.  Some  colour  is  lent  to  this  contention  by  a 
clause  in  the  judgment  of  the  Supreme  Court  of  Canada  where 
it  is  stated,  “Further  directions  reserved  and  all  parties  to  have 
liberty  to  apply.” 

While  it  is  the  practice  in  the  Province  of  Ontario  to  reserve 
further  directions  in  case  of  a reference  to  an  official  or  special 
referee,  yet  there  does  not  appear  to  be  any  settled  practice  as  to 
allowing  the  parties  to  have  liberty  to  apply,  although  that  appears 
to  be  the  usual  form  in  judgments  of  reference  in  England. 

The  only  provisions  as  to  references  to  official  and  special 
referees  will  be  found  in  secs.  64  and  65  of  the  Ontario  Judicature 
Act,  R.S.O.  1914,  ch.  56,  continued  in  the  present  Judicature  Act 
as  secs.  66  and  67,  R.S.O.  1927,  ch.  88.  As  the  former  sections 
were  those  in  force  at  the  time  the  judgment  in  the  Supreme  Court 
of  Canada  was  delivered,  I shall  refer  to  the  sections  as  numbered 
in  that  statute. 

Section  64  authorises  a Judge  to  refer  any  question  arising  in 
an  action  for  inquiry  and  report  either  to  an  official  referee  or  to  a 
special  referee  agreed  upon  by  the  parties,  while  sec.  65  authorises 
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the  reference  of  the  whole  action  to  an  official  referee  or  a special  Wright,  .J. 
referee  agreed  upon  by  the  parties.  3928. 

In  Fewster  v.  Township  of  Raleigh  (1892),  14  P.R.  429,  it  was  — - 

held  that  the  Court  had  no  power  to  refer  a matter  to  any  but  an  Michael’s 
official  referee  unless  the  parties  consented  to  the  appointment  College 
of  a special  referee,  and  this  is  manifest  from  the  wording  of  the  A1toroInto°I 
sections. 

The  arbitrators  selected  here  are  not  official  referees  and  neither 
aro  they  special  referees  agreed  upon  by  the  parties.  When  the 
arbitrators  were  appointed  there  was  no  litigation  pending,  and 
the  action  already  referred  to  was  commenced  owing  to  the  differ- 
ences which  arose  in  the  proceedings  before  the  arbitrators,  so  that 
it  could  not  be  said  that  the  parties  agreed  upon  these  arbitrators 
as  special  referees.  Each  of  the  parties  had  named  one  of  the  arbi- 
trators and  the  two  so  chosen  named  the  third,  and  it  would  not 
be  reasonable  to  assume  that  there  was  a mutual  agreement  between 
the  parties  as  to  the  personnel  of  the  three  arbitrators. 

I think  this  is  sufficient  to  establish  that  the  arbitrators  were 
not  acting  as  referees. 

I am  also  of  opinion  that  this  was  the  view  taken  by  the  Supreme 
Court  of  Canada,  as  a reference  to  p.  325  of  [1926]  S.C.R.  will 
disclose  that  the  Court  recognised  that  the  board  of  three  arbitrators 
had  already  been  constituted  under  an  agreement  or  submission  of 
the  parties. 

The  decisions  in  Bickett  v.  Morris  (1866)  , L.R.  1 H.L.  Sc.  47, 

White  v.  Duke  of  Buccleuch  (1866),  L.R.  1 H.L.  Sc.  70,  Burgess 
y.  Morton , [1896]  A.C.  136,  Re  Graham  (1911),  25  O.L.R.  5,  and 
Canadian  Pacific  Railway  Co.  v.  Fleming  (1893),  22  Can.  S.C.R. 

33,  establish  as  a well-settled  rule  that  where  the  regular  course  of 
procedure  is  deviated  from  by  a Judge  he  ceases  to  act  judicially 
and  becomes  an  arbitrator  whose  decision  is  not  subject  to  appeal. 

This  principle  may  well  be  applied  in  the  present  instance, 
where  the  arbitrators  were  not  acting  in  the  regular  course  of  pro- 
cedure according  to  the  practice  in  actions  in  a court,  but  as  a 
domestic  tribunal,  created  by  agreement  of  the  parties  interested, 
to  determine  the  questions  in  dispute. 

My  conclusion  on  this  branch  of  the  motion  is  that  the  arbi- 
trators acted  as  such  and  that  there  is  no  appeal  from  their  award. 

This,  however,  does  not  dispose  of  the  motion,  as  the  college 
alleges  that  by  reason  of  mistake  on  the  part  of  the  arbitrators 
appearing  on  the  face  of  the  award,  the  same  should  be  set  aside  or 
remitted  back  to  the  arbitrators  for  reconsideration. 

Among  other  contentions,  the  notice  of  motion  alleges  that 
the  award  is  erroneous  for  mistakes  of  law  appearing  on  the  face 
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of  the  award,  and  in  the  reasons  for  the  award  delivered  therewith, 
in  the  following  particulars: — 

1.  The  arbitrators  erred  in  holding  that  the  east  wing  of  the 
boys*  school  must  be  rendered  entirely  unsuitable  for  the  purpose 
for  which  it  had  been  and  was  being  used  before  the  principle  of 
reinstatement  could  properly  be  applied. 

2.  The  arbitrators  failed  to  consider  the  purpose  for  which 
the  building  was  to  be  used  when  the  Arts  College  was  erected  and 
its  suitability  for  such  purposes,  as  it  was  their  duty  to’ do. 

3.  The  arbitrators  failed  to  consider  and  allow  compensation 
in  respect  of  a new  site  required  for  the  boys*  school. 

4.  The  arbitrators  erred  in  not  allowing  the  college  the  full 
amount  of  the  damage  found  by  them  in  respect  of  the  east  wing. 

5.  The  arbitrators  erred  in  not  allowing  the  college  the  full 
amount  of  the  damage  found  by  them  in  respect  of  the  remainder 
of  the  property. 

6.  The  arbitrators  erred  in  holding  that  the  compensation  for 
expenditures  and  alterations  necessarily  made  on  account  of  the 
taking  of  the  land  and  the  other  items,  making  a total  of  $63,500, 
did  not  come  within  items  1 and  2 of  para.  2 of  the  judgment  of  the 
Supreme  Court  of  Canada,  and  consequently  failed  to  allow  interest 
thereon. 

It  is  also  contended  on  behalf  of  the  college  that  upon  the 
motion,  which  is  to  be  treated  as  a motion  for  further  directions, 
the  Court  has  authority  to  direct  that  interest  be  paid  on  the  said 
sum  of  $63,500. 

It  is  also  contended  by  the  college  that  it  should  be  paid  its 
costs  of  the  arbitration.  It  may  here  be  stated  that  the  two 
arbitrators  who  joined  in  the  majority  award  did  not  mention  the 
costs  of  the  arbitration  at  all,  whilfe  the  third  and  dissenting  arbi- 
trator, F.  Arnoldi,  K.C.,  was  of  the  opinion  that  the  college  should 
be  allowed  the  costs  of  the  arbitration. 

It  is  true  that  in  the  award  the  arbitrators  found  that  the 
boys*  school,  or  preparatory  school,  was  not  rendered  entirely  un- 
suitable for  the  purpose  for  which  it  had  been  and  was  being  used, 
and  therefore  refused  to  allow  the  cost  of  reinstatement.  Counsel 
for  the  college  contended  that  this  was  a mistake  in  principle,  or 
an  error  in  law,  and  that  the  award  should  therefore  be  set  aside. 

I canot  agree  with  this  contention.  I think  the  reasons  given 
by  the  arbitrators  and  their  findings,  when  fairly  considered,  are 
tantamount  to  holding  that  the  preparatory ‘school  is  still  capable 
of  being  used  as  such,  and  that  it  is  not  necessary,  owing  to  the 
proximity  of  Bay-street  and  the  consequent  noise,  etc.,  from  the 
traffic  flowing  thereon,  to  discontinue  the  use  of  the  school  as  such. 
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The  arbitrators  have  allowed  a substantial  sum  as  damages  for  Wright,.!, 
diminution  in  value  of  the  school  by  the  construction  and  mainten-  i$28. 

ance  of  Bay-street,  and  I cannot  say  they  have  proceeded  on  a 

wrong  principle.  Michael’s 

Counsel  for  the  college  contended  that,  if  the  preparatory  school  College 
could  not  be  used  with  reasonable  efficiency  or  was  not  reasonably  A^0ronto°F 
suitable  for  use  as  such,  the  principle  of  reinstatement  should 
apply,  but  my  view  is  that  it  was  a question  of  fact  to  be  determined 
by  the  arbitrators  as  to  whether  or  not  the  school  could  be  used, 
though  with  impaired  efficiency,  and  any  diminution  in  value  com- 
pensated for  by  allowing  damages.  As  there  is  no  appeal,  these 
findings  cannot  be  disturbed.  This  disposes  of  the  motion  so  far 
as  the  question  of  reinstatement  is  concerned. 

The  arbitrators  allowed  the  college  the  sum  of  $15,000  in  respect 
of  diminution  in  value  of  the  preparatory  school  caused  by  the 
construction  and  maintenance  of  Bay-street  through  the  college 
property,  but  they  also  found  that,  if  the  effect  of  the  whole  traffic 
flowing  along  Bay-street  should  be  taken  into  account,  the  amount 
of  compensation  in  respect  of  the  diminution  in  value  of  the  pre- 
paratory school  property  would  be  $40,000.  They  relied  on  the 
decision  in  Sisters  of  Charity  of  Rockingham  v.  The  King , [1922] 

2 A.C.  315,  as  an  authority  for  differentiating  between  damage 
caused  by  that  portion  of  the  college  property  taken  for  the  con- 
struction of  Bay-street  and  the  damages  flowing  from  the  con- 
struction of  Bay-street  on  the  property  of  other  persons. 

Were  this  a case  of  expropriation  under  a statute  such  as  the 
Railway  Act,  or  the  Municipal  Act,  there  is  ample  authority,  in 
addition  to  the  case  already  cited,  to  support  the  view  taken  by  the 
arbitrators,  but  this  is  not  such  a case. 

The  cases  cited  by  counsel  for  the  city  corporation  are  all 
cases  where  expropriation  proceedings  were  had  under  statutes,  and 
these  statutes  invariably  declare  what  damages  are  to  be  allowed. 

This  is  an  entirely  different  case.  The  city  corporation  had 
no  power  to  expropriate,'  as  the  lands  belonged  to  a federated  col- 
lege within  the  meaning  of  the  University  Act,  R.S.O.  1914,  ch.  279, 
and  the  compensation  to  be  allowed  should  be  on  the  basis  declared 
in  the  judgment  of  the  Supreme  Court  of  Canada. 

The  cla*use  of  the  judgment  that  deals  with  this  particular 
phase  of  the  appeal  is  No.  2,  which,  as  reported  in  [1926]  S.C.R. 
at  p.  327,  reads  as  follows : — 

“(2)  Compensation  in  respect  of  the  diminution  in  value  to 
the  college  of  the  college  property  retained  by  it,  including  the 
lands  recently  acquired  for  an  arts  college  site,  caused  by  the  con- 
struction and  maintenance  of  Terauley-street  and  by  the  severance 
of  the  lands  taken,”  etc.,  etc. 


416 


ONTARIO  LAW  REPORTS. 


Wright,  J. 

1928. 

Re  St. 
Michael’s 
College 
and  City  oe 
Toronto. 


[vol. 

The  facts  of  this  case,  as,  appearing  in  the  evidence  taken  before 
the  arbitrators  and  as  set  forth  in  the  various  judgments  already 
referred  to,  disclose  that  in  order  to  enable  the  city  corporation  to 
carry  out  this  scheme  or  undertaking  to  widen  Terauley-street,  now 
Bay-street,  it  was  necessary  to  acquire  a considerable  portion  of 
the  college  lands,  otherwise  it  would  have  been  impossible  to  con- 
struct the  street  in  its  present  location.  It  is  true  that  it  was  also 
necessary  for  the  city  to  acquire  some  lands  known  as  the  Clover 
Hill  property,  immediately  adjoining  the  preparatory  school  to 
the  east,  and  those  lands  formed  part  of  the  plot  of  land  upon  which 
Bay-street  was  constructed. 

Were  this  a case  of  expropriation,  as  I have  already  stated,  the 
contention  of  counsel  for  the  city  corporation  would  be  unanswer- 
able, but  in  this  case  the  plain  intention  of  the  parties  and  the 
judgment  of  the  Supreme  Court  of  Canada  are  ta  the  effect  that 
the  college  was  to  be  reimbursed  for  any  diminution  in  value  of  its 
property  by  reason  of  the  construction  of  Bay-street ; and,  in  my 
view,  it  was  never  the  intention  of  the  parties  that  this  should  be 
limited  to  the  damage  caused  by  that  portion  of  Bay-street  con- 
structed on  the  property  acquired  from  the  college,  but  rather 
was  intended  to  include  any  damage  to  or  diminution  in  the  value 
of  the  college  property  caused  by  the  construction  of  Terauley- 
street  or  Bay-street  in  the  vicinity  of  the  college. 

It  will  be  noted  that  the  clause  in  the  judgment  of  the  Supreme 
Court,  already  cited,  does  not  limit  the  compensation  to  the  dim- 
inution in  value  caused  by  the  construction  and  maintenance  of 
that  portion  of  Terauley-street  on  the  lands  acquired  from  the  col- 
lege, but  treats  the  matter  from  the  broad  standpoint  of  any  dam- 
age or  diminution  caused  by  the  construction  of  this  street.  When 
it  is  considered  that  the  scheme  of  improvement  formulated  by  the 
city  corporation  was  made  possible  only  by  the  college  authorities 
agreeing  to  convey  the  necessary  lands,  it  will  be  manifest  that 
these  authorities  expected  to  be  compensated  for  loss  or  damage 
resulting  directly  from  the  whole  scheme,  and  not  a limited  part 
thereof,  and  presumably  it  was  the  understanding  on  the  part  of 
the  city  authorities  that  the  college  would  be  placed  in  as  good  a 
position  as  it  occupied  before  the  improvements  were  undertaken. 

The  conclusion  must  be  therefore  that  the  arbitrators  were  in 
error  in  applying  the  law  and  disallowing  the  additional  sum  of 
$25,000  in  respect  of  the  damage  caused  by  the  construction  of 
Bay-street  on  property  other  than  that  acquired  from  the  college. 

The  arbitrators  dealt  with  the  claim  for  damages  or  diminution 
in  value  to  the  athletic  field,  which  is  situated  immediately  to  the 
west  of  Bay-street,  on  the  same  basis.  They  allowed  the  sum  of 
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$10,000  for  diminution  in  value  of  such  athletic  field  caused  by  the  Wright,  J. 
construction  and  maintenance  of  Bay-street  through  the  property  1928. 

acquired  from  the  college,  but  expressly  stated  that  in  this  amount  

was  not  included  any  sum  for  diminution  in  value  resulting  from  Michael’s 
the  noise  and  other  effects  of  traffic  arising  or  flowing  from  that  College 
part  of  Bay-street  which  extends  through  lands  acquired  by  the  A^orontoOF 
city  corporation  from  other  persons. 

The  arbitrators  further  stated  that,  if  it-  were  proper  to  allow 
for  the  damage  for  the  whole  of  the  traffic  passing  over  Bay-street, 
the  compensation  should  be  fixed  at  $20,000. 

In  my  opinion,  this  claim  should  be  dealt  with  upon  the  same 
principle  as  that  applied  in  respect  of  the  preparatory  school;  and 
in  disallowing  the  extra  $10,000  the  arbitrators  proceeded  upon  a 
wrong  principle  and  their  award  is  in  that  respect  erroneous  in  law. 

The  arbitrators  awarded  the  sum  of  $63,500  under  heading 
number  3,  and  the  college  contends  that  the  items  making  up  this 
amount  properly  fall  under  heading  number  2,*  as  damages  flowing 
from  severance. 

If  this  contention  were  correct,  then  the  college  would  be 
entitled  to  interest  on  the  said  sum  from  the  11th  November,  1921. 

In  my  opinion,  the  arbitrators  were  right  in  their  classification, 
and  the  attack  on  the  award  on  that  ground  fails. 

It  is  contended  on  behalf  of  the  college  that  in  any  event  inter- 
est should  be  allowed,  treating  the  present  motion  as  a motion  for 
further  directions  pursuant  to  the  judgment  of  the  Supreme 
Court  of  Canada. 

If  this  were  a reference  under  the  Rules  of  Practice,  it  would 
be  competent  to  deal  with  the  question  of  interest;  but,  as  I have 
held  it  to  be  an  arbitration,  I have  no  jurisdiction  to  deal  with 
this  question  except  where  the  arbitrators  have  erred  in  principle, 
and  then  the  only  relief  available  would  be  to  set  aside  the  award 
or  refer  it  back  to  the  arbitrators  to  reconsider. 

In  view  of  my  holding  that  there  is  no  appeal  from  the  award, 

I am  not  at  liberty  to  award  costs  to  either  party,  my  sole  juris- 
diction being  to  set  aside  the  award,  or  remit  it  to  the  arbitrators 
for  reconsideration,  as  may  appear  proper  under  the  circumstances. 

The  Arbitration  Act,  R.S.O.  1914,  ch.  65,  and  the  Arbitration 
Act,  R.S.O.  1927,  ch.  97,  both  contain  a provision  which  is  sec.  6 
in  the  earlier  Act,  and  sec.  5 in  the  present  Act,  to  the  following 
effect : — 

* Heading  2 is  quoted  above.  Heading  3 is:  “Interest  on  the  sums 
allowed  in  respect  of  the  two  preceding  heads  of  compensation  from 
the  11th  of  November,  1921.” 


2 7 — 6 2 — o.l.r. 
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"A  submission,  unless  a contrary  intention  is  expressed  therein, 
shall  be  deemed  to  include  the  provisions  set  forth  in  schedule  A, 
so  far  as  they  are  applicable  to  the  reference.” 

In  this  schedule  the  following  clause  appears : — 

“( l ) The  costs  of  the  reference  and  award  shall  be  in  the  dis- 
cretion of  the  arbitrators  or  umpire,  who  may  direct  to  and  by 
whom  and  in  what  manner  those  costs  or  any  part  thereof  shall 
be  paid.” 

Therefore  one  of  the  matters  committed  to  the  arbitrators  for 
determination  was  as  to  what  party  should  bear  the  costs  of  the 
reference.  The  award  of  the  majority  of  the  arbitrators  makes 
no  reference  to  the  costs  thereof,  and  therefore  the  arbitrators  have 
not  decided  all  the  matters  committed  to  their  consideration.  This 
is  a ground  for  setting  aside  the  award  or  remitting  it  back  for  the 
consideration  of  the  arbitrators.  See  Warburg  v.  McKerrow 
(1904),  90  L.T.R.  644;  Re  Township  of  Waterloo  and  Town  of 
Berlin  (1904),  7 O.L.R.  64,  affirmed  in  appeal,  8 O.L.R.  335; 
In  re  Leemmg  and  Fearnley  (1833),  5 B.  & Ad.  403,  110  E.R. 
839;  Re  Smith  and  Ranney  (1856),  2 P.R.  82;  Re  Toronto  Gen- 
eral Hospital  Trustees  and  Sabiston  (1916),  38  O.L.R.  139. 

From  these  authorities  it  is  clear  that  the  matter  should  be 
remitted  to  the  arbitrators  in  order  that  they  may  pass  upon  the 
question  of  costs,  as  it  was  in  their  jurisdiction  to  decide,  and  as  it 
ought  to  have  been  dealt  with  by  them. 

I was  somewhat  troubled  as  to  whether  the  award  should  be 
simply  set-  aside  or  remitted  to  the  arbitrators  for  reconsideration. 
The  arbitrators  appear  to  have  dealt  fully  and  fairly  with  the  mat- 
ter, and  I see  no  reason  why  the  award  should  not  be  remitted  to 
them  for  reconsideration.  Any  errors  committed  by  them  were  in 
matters  of  law  and  in  failing  to  deal  with  the  question  of  costs, 
and  I think  the  better  course  to  adopt  will  be  to  remit  the  award 
to  the  arbitrators  for  reconsideration. 

As  the  provisions  of  the  award  which  have  been  held  to  be  bad 
are  clearly  divisible  from  the  remaining  portions,  these  latter  will 
not  be  affected  by  this  judgment,  and  in  the  result  only  the  former 
will  be  remitted  to  the  arbitrators  for  reconsideration. 

As  the  motion  was  necessary  and  succeeds  in  part,  the  college 
will  be  entitled  to  its  costs  of  the  motion,  as  of  a motion  to  set  aside 
the  award. 
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[APPELLATE  DIVISION.] 


Weaver  v.  Dixson. 

Principal  and  Agent  — Commission  on  Sale  of  Land — Agreement  in 
Writing — Statute  of  Frauds,  sec.  11 — Sale  at  Lower  Price  than  that 
Named  in  Agency  Agreement— N ew  Agreement  Made  hut  not  in 
Writing. 

The  plaintiff,  a land  agent,  suing  for  a commission  on  a sale  of  land 
for  the  defendant,  produced  a writing  signed  by  the  defendant  auth- 
orising the  plaintiff  to  sell  the  land  for  $4,800  and  agreeing  “to  pay 
regular  commission — 3 per  cent. — for  same.”  The  plaintiff  found  a 
purchaser  (M.)  who  was  willing  to  pay  $4,500,  but  no  more,  and  the 
defendant  agreed  to  sell  to  M.  at  that  price,  the  plaintiff  and  defend- 
ant agreeing  but  not  in  writing  for  a smaller  commission:  — 

Held,  that,  the  employment  of  the  plaintiff  as  agent  not  being  a general 
employment,  but  an  employment  to  sell  for  a fixed  price,  and  there 
being  no  agreement  in  writing  signed  by  the  defendant  for  the  pay- 
ment of  a commission  on  the  sale  at  $4,500,  the  plaintiff’s  action 
failed  by  reason  of  the  provisions  of  sec.  11  of  the  Statute  of  Frauds, 
R.S.O.  1927,  ch.  131. 

Toulmin  v.  Millar  (1887),  58  L.T.R.  96,  12  App  Cas.  746,  and  Howard 
v.  George  (1913),  49  Can.  S.C.R.  75,  distinguished. 

An  appeal  by  the  defendant  from  the  judgment  of  the  County 
Court  of  the  County  of  Hastings  in  favour  of  the  plaintiff  for  the 
recovery  of  $135  and  Division  Court  costs  in  an  action  for  a 
land  agent’s  commission  on  a sale  of  property  for  the  defendant. 

February  2.  The  appeal  was  heard  by  Magee,  Hodgins,  Fer- 
guson, and  Grant,  JJ.A.  m 

H.  D.  Graham,  for  the  appellant. 

B.  B.  Jordan,  for  the  plaintiff,  respondent. 

The  arguments  are  stated  in  the  judgments. 

May  21.  Magee,  J.A. : — -The  defendant  appeals  from  a judg- 
ment for  t'he  plaintiff,  who  sues  for  a commission  on  the  sale  of  the 
defendant’s  farm. 

Our  statute  of  1916,  ch.  24,  sec.  19  (now  sec.  11  of  the  Statute 
of  Frauds,  R.S.O.  1927,  ch.  131),  enacted  that  no  action  shall  be 
brought  for  commission  for  sale  of  land  unless  the  agreement  there- 
for be  in  writing,  signed. 

The  plaintiff  produces  a writing  signed  by  the  defendant,  auth- 
orising the  plaintiff  to  sell  the  farm  for  $4,800  and  agreeing  “to 
pay  regular  commission — 3 per  cent. — for  same.”  The  plaintiff 
found  a purchaser  who  would  pay  only  $4,500,  and  to  that  pur- 
chaser the  defendant  sold  for  that  sum,  and  he  refuses  to  pay  com- 
mission because  he  did  not  get  $4,800. 


1928. 
May  21. 
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In  Howard  v.  George  (1913),  49  Can.  S.C.R.  75,  the  defendant 
had  written  agreeing  to  sell  for  $40,000  and  to  pay  “5  per  cent, 
commission  on  purchase-price.”  The  Alberta  statute,  like  ours, 
required  an  agreement  for  commission  to  be  in  writing.  A sale 
was  effected  but  for  only  $34,000.  The  Court  was  able  to  inter- 
pret that  agreement  to  mean  a commission  on  whatever  the  pur- 
chase-price might  be.  Here,  unfortunately,  it  does  not  seem  pos- 
sible to  give  that  meaning  to  the  word  “same,”  and  the  plaintiff 
has  only  a written  agreement  for  commission  on,  a sale  for  $4,800. 
The  defendant  was  entitled  to  make  that  bargain,  and,  if  any  other 
is  alleged,  it  is  not  in  writing. 

The  appeal  should  be  allowed  and  the  action  dismissed  with 
costs  here  and  below. 

Hodgins,  J.  A. : — Appeal  by  the  defendant  from  the  judgment 
of  Deroche,  County  Court  Judge,  in  favour  of  the  plaintiff  for 
$135  commission  on  the  sale  of  land. 

The  appeal  is  based  on  sec.  11  of  R.S.O.  1927,  ch.  131. 

The  contract  in  writing  is  as  follows: — 

“Property  for  Sale, 

“Trenton,  Ont.,  May  17th,  1927. 
“Description  of  property  which  I hereby  give  L.  S. 
Weaver  full  authority  to  sell,  known  as  Percy  Dixson’s 
Garden  Farm  of  11  acres  on  Sidney-street,  Trenton,  Ont., 
for  price  of  $4,800.00  and  will  pay  regular  commission 
— 3 per  cent. — for  same. 

“Will  accept  $2,000.00  down,  and  balance  on  mort- 
gage. 

“A.  P.  Dixson.” 

The  plaintiff  brought  a buyer  who  would  only  give  $4,500  to 
the  defendant,  and  the  defendant  sold  the  property  to  that  buyer 
for  that  sum. 

The  objection  raised  is  that  there  is  no  written  agency  contract 
for  the  sale  in  question. 

Section  11  reads  as  follows: — 

“No  action  shall  be  brought  to  charge  any  person 
for  the  payment  of  a commission  or  other  remuneration 
for  the  sale,  purchase,  exchange,  or  leasing  of  real  pro- 
perty unless  the  agreement  upon  which  such  action  shall 
be  brought  shall  be  in  writing  separate  from  the  sale  agree- 
ment and  signed  by  the  party  to  be  charged  therewith  or 
some  person  thereunto  by  him  lawfully  authorised.” 

Now  it  is  to  be  noted  that  where  commission  on  the  sale  of  land 
is  claimed  by  an  agent  the  agreement  must  be  one  contracting  to 
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pay  commission  “for  the  sale,  purchase  ....  of  real  property,” 
and  it  must  be  in  writing. 

There  are  to  be  two  agreements,  the  agency  agreement  and 
the  sale  agreement,  and  the  question  arises  whether  the  language  of 
the  former  must  be  regarded  with  the  same  strictness  as  would  be 
required  in  dealing  with  the  sale  agreement  itself. 

In  construing  the  authority  here  the  words  are  wide  enough  to 
enable  the  plaintiff  to  sign  an  agreement  of  sale  as  agent  so  as  to 
bind  his  principal:  Keen  v.  Mear,  [1920]  2 Ch.  574;  but  only  in 
the  event  of  selling  for  $4,800,  for  the  authority  says  so.  In 
Rosenbaum  v.  Belson,  [1900]  2 Ch.  267,  Buckley,  J.  (now  Lord 
Wrenbury),  defines  t'he  words,  “Please  sell  for  me  my  houses,”  and 
says  that  they  “authorise  the  agent  to  conclude  a sale,”  involving 
the  signing  of  a contract.  But  that  contract  must  be  such  an  one 
as  is  proper  for  an  agent  so  authorised  to  sign,  namely,  one  having 
proper  provisions  as  to  title,  etc.,  as  in  Hamer  v.  Sharp  (1874), 
L.R.  19  Eq.  108. 

This  is  a special  authority  and  goes  farther  than  the  general 
powers  of  an  estate  agent,  which  are  defined  by  Parker,  J.,  after- 
wards Lord  Parker  of  Waddington,  in  Thuman  v.  Best  (1907), 
97  L.T.R.  239:— 

“Estate  agents  as  such  have  no  general  authority  to 
enter  into  contracts  for  their  employers.  Their  business 
is  to  find  offers  and  submit  to  their  employers  for  accept- 
ance.” 

Where  there  is  no  specific  authority  to  sell  the  property  there 
may  be  a general  employment.  As  Lord  Watson  in  Toulmin  v. 
Millar  (1887),  58  L.T.R.  96,  also  reported  in  12  App.  Cas.  746 
(followed  in  Howard  v.  George,  49  Can.  S.C.R.  75),  says: — 
“When  a proprietor,  with  the  view  of  selling  his 
estate,  goes  to  an  agent  and  requests  him  to  find  a pur- 
chaser, naming  at  the  same  time  the  sum  which  he  is 
willing  to  accept,  that  will  constitute  a general  employ- 
ment; and  should  the  estate  be  eventually  sold  to  a 
purchaser  introduced  by  the  agent,  the  latter  will  be 
entitled  to  his  commission,  although  the  price  paid  should 
be  less  than  the  sum  named  at  the  time  the  employment 
was  given.  The  mention  of  a specific  sum  prevents  the 
agent  from  selling  for  a lower  price  without  the  consent 
of  his  employer;  but  it  is  given  merely  as  the  basis  of 
future  negotiations,  leaving  the  actual  price  to  be  settled 
in  the  course  of  these  negotiations.” 

This  agency,  however,  differs  radically  from  that  enabling  an 
agent  to  sell  his  principal's  property,  as  explained  in  Lewcock  v. 
Bromley  (1920),  37  Times  L.R.  48. 
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I had  the  impression  on  the  hearing  that  the  mention  of  $4,800 
in  the  authority  might  be  treated’  as  a term  wholly  in  favour  of  the 
principal  which  he  might  forgo.  See  Marten  v.  Whale , [1917]  1 
K.B.  544,  affirmed,  [1917]  2 K.B.  480;  Lloyd  v.  Nowell , [1895] 
2 Ch.  744;  Morrell  v.  Studd  & Millington , [1913]  2 Ch.  648; 
and  Haivksley  v.  Outram,  [1892]  3 Ch.  359. 

If  the  stipulation  as  to  $4,800  can  be  considered  as  a condition 
and  one  that  can  be  waived,  the  evidence  shews  very  clearly  that 
it  was  waived  by  the  defendant,  and  the  benefit  of  the  plaintiffs 
work  and  labour  was  accepted.  The  sale  was  of  the  property  in 
question,  and  the  commission  promised  to  be  paid  was  for  the 
actual  work  done  in  the  selling  of  the  property,  and  no  change 
was  made  except  that  the  price  accepted  by  the  principal  was 
$4,500  and  not  $4,800.  But  further  consideration  has  convinced 
me  that  the  principle  acted  on  in  the  foregoing  cases  is  not  applic- 
able here.  This  is  illustrated  by  an  early  case,  Bennett  v.  Foivler 
(1840),  2 Beav.  302.  It  does  not  extend  to  permit  a vendor  or 
purchaser  to  waive  or  change  any  particular  which  the  Statute  of 
Frauds  requires  to  be  stated  in  writing.  It  is  confined  to  cases 
such  as  the  above,  where  the  condition  was  for  a good  title  and 
where  the  contract  provided  that  the  title  was  to  be  approved 
by  the  plaintiffs  solicitor,  and  also  where  there  was  a provision 
that  the  balance  of  purchase-money  should  be  secured  to  the 
vendor’s  satisfaction. 

The  naming  of  the  price  was  not  solely  for  the  benefit  of  the 
vendor,  as  it  fixed  the  amount  of  the  commission  to  which  the 
agent  was  to  be  entitled,  that  is,  3 per  cent,  on  $4y800.  Any 
change  in  the  purchase-price  by  oral  agreement  works  a variation 
in  one  of  the  essential  terms  of  the  contract  and  so  renders  it  one 
not  wholly  in  writing  and  therefore  one  on  which  no  action  can  be 
brought.  In  fact  it  changes  the  authority  from  one  permitting  a 
sale  to  be  made  by  the  agent  at  a definite  figure  to  one  of  general 
agency,  by  substituting  “purchase-price”  for  $4,800,  or  otherwise 
providing  for  a commission  on  an  accepted  contract  instead  of  on 
one  made  by  the  agent  on  specified  terms. 

I think  that  while,  as  pointed  one  by  Stuart,  J.,  in  King  v. 
S 'chon  (1918),  44  D.L.R.  Ill,  “there  is  a tendency  to  forget  that 
it  is  merely  the  terms  of  the  agency  agreement,' whether  these  be 
meagre  or  very  detailed,  that  must  be  in  writing,”  yet  where  there 
are  details  specified  in  the  written  authority  these  form  essential 
parts  of  the  contract  on  which  alone  an  action  can  be  brought,  and 
the  rule  applies  equally  to  the  frame,  scope,  and  effect  of  the 
agency  agreement  itself. 
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It  was  urged,  however,  that  when  the  parties  came  together  to 
perform  the  contract  and  the  principal  accepted  as  a performance 
of  it  something  less  than  he  was  entitled  to  but  something  produced 
by  the  agent  and  treated  by  the  parties  as  having  been 
accomplished  by  him  in  an  endeavour  to  perform  the  contract, 
“though  the  performance  was  not  that  required  by  the  written 
authority,”  the  defendant  was  estopped  from  denying  liability.  But 
an  attempt  to  enforce  payment  on  the  ground  of  substituted  per- 
formance is  to  fly  in  the  face  of  the  statute,  which  requires  the 
authority  upon  which  the  commission  is  claimed  to  be  in  writing. 
If  what  is  done  imports  a new  and  different  contract,  then  it  rests 
not  upon  the  written  authority  but  on  that  implied  from  what  is 
done,  and  this  is  what  the  statute  is  intended  to  provide  against. 

There  is  difficulty  in  finding  any  concluded  agreement  for  the 
payment  of  $90,  and  certainly  there  is  no  written  agreement  to 
pay  it.  It  was  on  the  one  side  coupled  with  a condition  of  immedi- 
ate payment  and  on  the  other  was  contingent  on  the  contract  being 
carried  out. 

The  judgment  appealed  from  should,  I think,  be  set  aside  and 
the  appeal  allowed  and  the  action  dismissed,  both  with  costs. 

Ferguson,  J.A. : — The  defendant  listed  certain  lands  with  the 
plaintiff,  a real  estate  agent.  The  listing  agreement  is  in  writing, 
and  reads  (as  set  out  above). 

The  plaintiff  found  one  McMillan,  who  was  willing  to  purchase 
at  $4,500,  and  the  question  on  the  appeal  is,  is  the  plaintiff  en- 
titled to  be  paid  any  commission  and  if  so  in  what  amount  ? 

The  learned  trial  Judge  awarded  a commission  of  3 per  cent, 
on  $4,500  or  $135. 

The  appellant  contends 

(1)  That  the  listing  agreement  did  not  obligate  him  to  accept 
any  sum  less  than  $4,800  and  to  pay  the  plaintiff  3 per  cent,  or  any 
commission  unless  he  found  a purchaser  ready  and  able  to  pur- 
chase at  $4,800. 

(2)  That  to  induce  the  defendant  to  sell  at  the  sum  of  $4,500 
the  plaintiff  agreed  that  his  commission  should  not  be  earned  or 
paid  unless  and  until  the  McMillan  purchase  was  completed. 

(3)  That,  as  the  purchaser  McMillan  was  unable  to  complete, 
tiie  plaintiff  did  not  earn  any  commission. 

(4)  That,  on  the  plaintiff’s  own  story,  the  written  document 
does  not  contain  the  agreement  between  the  parties,  as  required  by 
sec.  11  of  the  Statute  of  Frauds,  R.S.O.  1927,  ch.  131,  in  that  (a) 
that  document  does  not  contain  any  term  that  obligates  the  defend- 
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ant  to  pay  a commission  on  any  purchase-price  other  than  $4,800 ; 
(b)  in  that  the  document  does  not  evidence  the  real  or  subsequent 
agreement,  which  was  that  the  plaintiffs  commission  on  the  Mc- 
Millan sale  should  be  fixed  at  $90,  and  should  be  payable  only  on 
a completion  of  the  purchase. 

The  plaintiff  and  the  defendant  differ  as  to  what  took  place 
when  the  defendant  entered  into  an  agreement  to  sell  to  McMil- 
lan, and  I therefore  quote  from  their  respective  stories.  The  plain- 
tiff, giving  evidence  in  chief,  says: — 

“Q.  Did  you  get  a sale  at  the  price  of  $4,800?  A.  No,  I did 
not. 

“Q.  Why  didn’t  you?  A.  I could  not  get  that  much  for  it. 
He  told  me  if  I got  an  offer  of  $4,500  and  more  to  present  the 
offer,  which  I did. 

“Q.  Did  you  get  an  offer  for  $4,500?  A.  I did. 

“Q.  And  you  presented  it  to  him?  A.  Yes. 

“Q.  And  what  did  he  do?  A.  He  accepted  it. 

“Q.  Whose  offer  was  that?  A.  Mr.  McMillan’s  offer. 

“Q.  What  took  place?  A.  We  arrived  at  an  understanding  in 
my  office,  and  then  we  went  to  Mr.  G-raham’s  office,  and  Mr. 
Graham  drew  the  agreement  and  a deposit  was  made  of  $200. 

“Q.  Mr.  Graham  drew  the  agreement?  A.  Yes,  sir. 

“Q.  Did  you  ever  see  the  agreement  which  you  have  men- 
tioned? A.  Yes,  sir. 

“Q.  I will  shew  you  an  agreement.  Is  that  the  one  ? A.  Yes,  I 
believe  it  is.” 

(Agreement  of  Stanley  and  Marjory  McMillan.) 

“Q.  Do  you  know  if  the  amount  mentioned  in  that  agreement 
to  be  paid  at  the  date  the  agreement  was  signed  was  paid?  A.  I 
don’t  just  get  the  question. 

“Q.  Do  you  know  if  the  amount  ($200)  that  was  to  be  paid 
when  the  agreement  was  signed  was  actually  paid  over  ? A.  It  was. 

“Q.  Where  was  it  paid?  A.  In  Mr.  Graham’s  office. 

“Q.  And  you  say  the  agreement  was  signed  there  ? A.  Yes. 

“Q.  Was  there  any  discussion  about  commission?  A.  Yes,  sir. 

“Q.  What  was  it.  A.  I wanted  to  keep  my  commission  out  of 
the  deposit  cheque,  and  Mr.  Dixson  objected  to  that  on  account 
of  his  wife.  He  said  she  was  very  nervous  and  he  did  not  want  to 
disturb  her  and  he  wanted  the  $200  and  he  would  give  me  his 
cheque  for  the  commission. 

“Q.  Was  there  any  arrangement  in  regard  to  the  commission? 
A.  Yes,  there  was. 
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“Q.  What  was  that  arrangement  at  that  time,  if  any?  A.  We 
compromised  on  the  commission  and  I called  it  $90. 

“Q.  For  what  reason  did  yon  do  that?  A.  Because  he  had  cut 
considerably  on  his  price  and  to  get  immediate  settlement  I offered 
to  throw  some  oh  on  the  commission. 

“Q.  Immediate  settlement,  what  do  you  mean  by  that?  A.  He 
said  he  would  give  me  his  cheque. 

“Q.  When?  A.  He  didn’t  say  when.  He  led  me  to  believe  it 
was  right  then. 

“Q.  Where  did  this  occur?  A.  In  Mr.  Graham’s  office. 

“Q.  Did  you  ever  get  any  commission?  A.  Not  yet. 

“Q.  And  you  are  suing  for  what  ? A.  I am  suing  for  commmis- 
sion  on  that  sale. 

“Q.  At  what  per  cent.?  A.  At  the  rate  of  3 per  cent. 

“Q.  On  the  $4,500  ? A.  Yes,  sir.” 

The  plaintiff  in  cross-examination : — 

“Q.  You  did  find  a purchaser  for  $4,500?  A.  Yes,  sir. 

“Q.  And  that  sale  was  to  McMillan,  the  first  one  ? A.  Yes. 

“Q.  And  a deposit  of  $200  was  paid  by  McMillan  ? A.  Yes,  sir. 

“Q.  And  where  did  McMillan  get  that  $200  to  pay?  He  bor- 
rowed it  from  me. 

“Q.  Did  McMillan  have  any  money?  A.  No,  sir,  not  at  that 
time. 

“Mr.  Jordan:  It  is  not  relevant  as  long  as  the  money  was  paid 
over. 

“His  Honour : He  is  entitled  on  cross-examination  to  ask  that.” 

Mr.  Graham : “Q.  Did  McMillan  have  any  money  at  the  time? 
A.  No,  sir. 

“Q.  He  did  not  have  sufficient  to  pay  the  deposit?  A.  No,  sir, 
he  didn’t. 

“Q.  In  business  we  sometimes  call  these  men  straw-men?  A. 
I don’t  know  what  your  terms  are. 

“Q.  The  agreement  was  signed  on  the  17th  May,  $200  was  then 
paid,  and  $4,000  more  was  to  be  paid  on  the  1st  June?  A.  Yes,  sir. 

“fQ.  That  $4,000  was  never  paid?  A.  No,  sir. 

“Q.  Why  was  it  not  paid  ? A.  His  legacy  did  not  come  through. 
His  money  did  not  come  through. 

“Q.  Simply  because  he  never  got  the  money.  A.  He  never  got 
the  money. 

“Q.  And  he  never  had  the  money?  A.  It  is  his  money. 

“Q.  He  never  had  the  money.  A.  He  didn’t  have  the  cash,  no. 
We  have  letters  and  telegrams  to  verify  that  he  had  the  money 
coming  to  him. 
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“Q.  That  is  the  first  sale  you  are  claiming  cotamission  on,  the 
sale  to  this  man  McMillan?  A.  Yes. 

“Q.  You  refer  in  your  examination  in  chief  to  charging  $90 
commission  on  sale?  A.  Yes,  sir. 

“Q.  That  is  you  did  not  charge  the  3 per  cent?  A.  No,  we 
compromised  at  the  time. 

“Q.  You  made  a new  agreement  to  take  2 per  cent,  or  $90? 
A.  I offered  to  take  $90. 

“Q.  And  why  did  you  offer  to  take  $90  ? A.  Well,  he  had  cut 
his  price  and  for  immediate  settlement  I offered  to  take  a cut  on 
my  commission. 

“Q.  Because  the  place  sold  for  less  than  $4,800  the  rate  of 
commission  was  altered  ? That  is  right  ? A.  Yes. 

“Q.  You  wanted  to  keep  the  $90  out  of  the  deposit  of  $200? 
A.  Yes,  sir. 

“Q.  And  Dixson  would  not  let  you?  A.  He  didn’t  say  he  would 
not  let  me.  He  objected  to  it. 

“Q.  And  what  were  the  grounds  of  his  objection?  A.  His  wife 
was  so  nervous  he  didn’t  want  to  hurt  her  feelings. 

“Q.  Who  was  there  when  Dixson  said  that?  A.  Well,  Mr.  and 
Mrs.  McMillan.  I don’t  know  whether  you  were  there  or  not.  You 
were  in  and  out. 

“Q.  Anybody  else?  A.  No,  sir,  not  that  I know  of. 

“Q.  Dixson’s  wife  was  not  there  ? A.  No,  sir. 

“Q.  You  are  sure  those  are  the  words  he  used?  A.  Yes,  sir. 

“Q.  Just  repeat  them  again.  A.  His  wife  was  very  nervous 
and  he  didn’t  want  to  hurt  her  feelings.  He  wanted  her  to  know 
it  was  a sure  sale.  He  had  some  sales  nearly  closed,  and  he 
claimed  she  was  very  much  upset  over  it. 

“Q.  Dixson  did  not  tell  you  he  did  not  want  to  pay  the  com- 
mission till  the  rest  of  the  money  was  paid?  A.  No,  sir. 

“Q.  Positive  about  it?  A.  Yes. 

“Q.  You  are  ready  to  swear  absolutely  that  Dixson  did  not 
say,  ‘No,  I will  not  pay  your  commission  until  the  balance  is  paid,’ 
or  words  to  that  effect?  A.  No,  sir. 

“Q.  The  only  reason  he  gave  for  not  paying  you  the  $90  at  that 
time  was  because  his  wife  was  nervous?  A.  Yes,  sir,  he  led  me  to 
believe  he  was  going  to  pay  it  at  that  time. 


“Q.  Here  are  a couple  of  letters,  one  dated  the  22nd  June.  1927, 
addressed  to  Mr.  Percy  Dixson,  Parry  Sound,  Ontario,  typewritten, 
and  ‘L.  W.  Weaver’  typewritten  under  that  ‘per  O.W.’  Did  you 
dictate  that  letter  and  authorise  it  to  be  sent  out?  A.  Yes,  sir. 
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“Q.  And  yon  assume  the  responsibility  for  it?  A.  Yes. 

“Q.  In  the  4th  paragraph  from  the  end,  on  the  second  page, 
you  state,  ‘Owing  to  the  fact  I have  had  a lot  of  extra  work  in  this 
matter  I am  sure  you  will  not  object  to  give  me  $100  commission. 
I have  done  the  very  best  I could  to  get  as  near  as  possible  to  what 
we  were  talking  before  you  left.’  Now,  you  are  willing  to  take 
$100  ? A.  Yes,  sir.” 

The  defendant  in  chief : — 

“Q.  It  is  also  true,  as  Mr.  Weaver  says,  that  he  found  this 
Mr.  McMillan  as  a purchaser  of  your  property?  A.  Yes,  sir. 

“Q.  And  that  the  price  was  to  be  $4,500?  A.  Yes,  sir. 

“Q.  And  that  you  were  going  to  pay  him  a commission  of  $90  ? 
A.  Yes. 

“Q.  Now  we  will  come  to  the  part  that  is  really  in  dispute. 
When  you  and  Mr.  Weaver  and  Mr.  and  Mrs.  McMillan  were  in 
my  office  on  the  day  when  this  agreement  with  McMillan  was 
signed,  how  much  of  a deposit  was  paid  to  you  ? What  sized  cheque 
did  you  get?  A.  I got  one  cheque  for  $110,  the  first  cheque. 

“Q.  The  first  cheque  was  $110.  Who  gave  you  that  cheque? 
A.  Mr.  Weaver  handed  it  to  me. 

“Q.  What  did  you  do  with  it?  A.  I examined  the  cheque,  and 
when  I saw  the  cheque  was  made  out  for  $110  I handed  it  to  Mr. 
Weaver  and  asked  where  the  other  $90  was.  He  said  he  was  taking 
out  his  commission.  I handed  him  the  cheque  and  said  not  till 
the  completion  of  the  sale. 

“Q.  Are  you  absolutely  positive  that  it  was  words  to  that 
effect  you  used?  A.  Absolutely  positive. 

“Q.  Did  you  say  anything  about  the  nervous  condition  of  your 
wife,  as  Mr.  Weaver  alleges  ? A.  My  wife  is  not  nervous.” 

The  learned  trial  Judge  does  not  in  his  reasons  for  judgment 
make  any  finding  as  to  what  was  the  effect  or  result  of  the  discus- 
sion that  took  place  between  the  parties  when  the  McMillan  agree- 
ment of  sale  was  entered  into.  He  seems  to  me  to  have  made  his 
award  on  the  assumption  that  what  took  place  at  that  time  did 
not  amount  to  any  agreement  and  on  the  proposition  that  the  list- 
ing agreement  of  the  17th  May  might  and  should  bei  interpreted  as 
an  agreement  to  pay  a commission  of  3 per  cent,  on  the  actual 
purchase-price  which  the  defendant  agreed  to  accept,  rather  than 
3 per  cent,  on  a purchase-price  of  $4,800:  see  Howard  v.  George, 
49  Can.  S.C.R.  75;  and  on  the  further  proposition  that,  by  signing 
the  agreement  to  sell  to  McMillan,  the  defendant  vendor,  in  the 
eye  of  the  law  and  within  the  meaning  of  the  listing  agreement, 
sold  and  thus  relieved  the  plaintiff  from  establishing  the  ability  of 
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McMillan,  the  purchaser,  to  buy.  See  Smith  v.  Barff  (1912),  27 
O.L.R.  276,  and  Haygarth  v.  Webb  (1923),  54  O.L.R.  172. 

The  wording  of  the  document  here  in  question  differs  materi- 
ally from  that  considered  and  construed  in  Howard  v.  George, 
supra,  yet  I am  of  opinion  that,  if  we  may  consider  the  conduct  of 
the  parties  under  that  agreement  (see  the  opinion  of  Duff,  J.),  we 
may  interpret  the  agreement  as  one  having  the  same  general  mean- 
ing and  effect  as  the  agreements  construed  and  interpreted  in 
Howard  v.  George  and  in  Toulmin  v.  Millar,  12  App.  Cas.  746. 

I am  also  of  opinion  that  the  learned  trial  Judge  correctly  in- 
terpreted the  meaning  and  effect  of  the  cases  of  Smith  v.  Barff, 
supra,  and  Haygarth  v.  Webb,  supra,  and  consequently  that  the 
plaintiffs  right  to  a commission,  if  any,  was  not  affected  by  the 
failure  of  McMillan  to  complete  the  purchase. 

That  brings  me  to  a question  not  dealt  with  by  the  trial 
Judge,  that  is,  what  is  the  meaning  and  effect  of  the  evidence  as 
to  what  was  said  and  done  when  the  McMillan  agreement  was 
signed?  Did  the  parties  then  make  a new  agreement?  Did  they 
then  agree  that  the  commission  on  the  sale  to  McMillan  should 
be  $90,  rather  than  the  3 per  cent,  stipulated  for  in  the  listing 
agreement  ? 

On  the  best  consideration  I have  been  able  to  give  to  the  plain- 
tiffs testimony,  I am  of  the  opinion  that  he  did  agree  to  reduce 
his  commission  and  that  his  evidence  that  he  merely  offered  to 
reduce  on  the  condition  that  he  got  immediate  payment  is  incon- 
sistent with  the  admitted  fact  that  he  was  himself  paying  the 
deposit,  and  tendered  a cheque  for  $110,  but  on  the  defendants 
demand  handed  over  an  additional  sum  of  $90,  and  did  not  then 
or  immediately  thereafter  ask  or  receive  cash  or  a cheque  for  the 
$90,  and  is  also  inconsistent  with  his  subsequent  letters  which  I 
have  quoted. 

To  my  mind  the  effect  of  the  plaintiffs  own  testimony  is  that 
he  agreed  that  on  the  McMillan  sale  his  commission  should  be 
$90  rather  than  $135,  as  provided  for  by  the  written  document. 

The  defendants  story  that  the  plaintiff  agreed  that  he  should 
not  be  paid  a commission  until  the  sale  was  completed,  while  con- 
sistent with  the  conduct  of  the  parties  at  the  time,  is  not  in  some 
respects  a satisfactory  story,  and  I am  not,  in  face  of  the  plaintiffs 
denial,  prepared  to  find  that  the  plaintiff  agreed  that  the  commis- 
sion should  not  be  paid  if  McMillan  failed  to  complete. 

For  these  reasons,  I am  of  the  opinion  that,  if  sec.  11  of  the 
Statute  of  Frauds  does  not  preclude  the  plaintiff  from  maintain- 
ing an  action  on  the  agreement  as  made  or  varied  by  what  was  done 
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at  the  time  the  McMillan  agreement  was  signed,  the  plaintiff  should 
be  awarded  $90  instead  of  $135.  But  the  question  remains — Does 
sec.  11  of  the  Statute  of  Frauds  prevent  the  plaintiff  recovering 
that  sum  because  the  agreement  for  the  payment  thereof  is  not  in 
writing?  Section  11  reads: — 

"11.  No  action  shall  be  brought  to  charge  any  per- 
son for  the  payment  of  a commission  or  other  remunera- 
tion for  the  sale,  purchase,  exchange,  or  leasing  of  real 
property  unless  the  agreement  upon  which  such  action 
shall  be  brought  shall  be  in  writing  separate  from  the 
sale  agreement  and  signed  by  the  party  to  be  charged 
therewith  or  some  person  thereunto  by  him  lawful  auth- 
orised.” 

As  I interpret  the  foregoing  section,  the  law  requires  that  the 
agreement  for  the  payment  of  commission  awarded  shall  be  in 
writing.  On  the  view  I have  taken  of  the  meaning  of  the  conver- 
sation between  the  parties  as  to  the  commission  to  which  the  plain- 
tiff was  to  be  entitled  on  the  McMillan  sale,  the  plaintiff  is  not  en- 
titled to  a commission  under  or  on  the  terms  of  the  original  writ- 
ing of  the  17th  May,  1927,  but  on  a new  or  subsequent  oral  agree- 
ment, made  in  Graham’s  office  when  the  MacMillan  agreement 
was  signed,  and  it  seems  to  follow  that  the  agreement  on  which  the 
plaintiff  is  entitled  is  not  in  writing,  and  that  sec.  11  of  the  Statute 
of  Frauds  precludes  our  giving  him  judgment  on  the  terms  of  that 
agreement. 

I would  allow  the  appeal  and  dismiss  the  action,  both  with  costs. 
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Grant,  J.  A. : — The  case  involves  the  construction  of  sec.  11  of 
the  Statute  of  Frauds,  now  to  be  found  in  R.S.O.  1927,  ch.  131, 
which  reads  as  follows : — 

"No  action  shall  be  brought  to  charge  any  person  for 
the  payment  of  a commission  or  other  remuneration  for 
the  sale,  purchase,  exchange,  or  leasing  of  real  property 
unless  the  agreement  upon  which  such  action  shall  be 
brought  shall  be  in  writing  separate  from  the  sale  agree- 
ment and  signed  by  the  party  to  be  charged  therewith  or 
some  person  thereunto  by  him  lawfully  authorised.” 

The  agency  agreement  relied  upon  is  in  these  words  (as  set  out 
above.) 

By  the  efforts  of  the  plaintiff,  one  McMillan  was  procured  to 
sign  an  offer  of  purchase  at  $4,500,  not  $4,800,  as  provided  in  the 
agent’s  authority,  which  offer  the  defendant  accepted.  A deposit 
of  $200,  furnished  by  the  plaintiff,  was  paid  to  the  defendant,  but, 
not  having  received  an  expected  legacy,  the  prospective  purchaser, 
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McMillan,  failed  to  carry  out  his  purchase.  The  $200  deposit 
was  retained  by  the  defendant,  who  ultimately  sold  the  property  to 
another. 

Under  the  statute  in  this  case  the  plaintiff,  in  order  to  succeed, 
must  shew  an  agreement,  in  writing,  signed  by  the  party  to  be 
charged  or  his  lawfully  authorised  agent,  to  pay  him  a commission 
or  other  remuneration  in  respect  of  the  sale  which  was  made. 

Omitting  the  description  and  other  details  which  do  not  affect 
this  question,  the  plaintiffs  written  authority  reads:  “Description 
of  property  which  I hereby  give  L.  S.  Weaver  full  authority  to  sell 

for  price  of 

$4,800  and  will  pay  regular  commission — 3 per  cent. — for  same.” 
The  defendant  clearly  and  definitely  authorises  the  plaintiff  to  sell 
the  property  for  $J^,800,  and  agrees  to  pay  him  a specified  commis- 
sion for  so  doing.  In  order  to  fulfil  the  conditions  necessary  to 
establish  his  right  to  the  commission  under  this  written  authority, 
the  plaintiff  must  effect  a sale  for  $4,800,  unless,  of  course,  he  was 
prevented  from  doing  so  by  some  act  or  default  of  the  vendor, 
which  was  not  the  case  here.  The  plaintiff  says,  in  effect,  “I  did 
not  sell  at  $4,800,  but  I brought  you  an  offer  at  $4,500  which  you 
accepted,  and  I claim  a commission  at  3 per  cent,  on  $4,500.” 

After  much  consideration,  and  somewhat  unwillingly,  I have 
come  to  the  conclusion  that  the  statute  answers  him,  in  effect,  that, 
as  he  has  no  agreement  in  writing  for  payment  of  a commission  to 
him  for  selling  the  property  for  $4,500,  he  cannot  recover. 

This  is  not  a case  of  the  “general  employment”  of  an  agent, 
referred  to  by  Lord  Watson  in  the  oft-quoted  passage  from  his 
judgment  in  Toulmin  v.  Millar , 58  L.T.R.  96,  at  p.  97  (set  out  in 
the  judgment  of  Hodgins,  J.A.,  supra). 

In  the  passage  of  Lord  Watson’s  judgment  which  follows  im- 
mediately the  one  just  referred  to,  the  learned  Law  Lord,  in  so 
far  as  the  words  used  refer  to  an  authority  to  sell,  more  accurately 
depicts  the  position  in  the  case  at  bar.  He  says : — 

“On  the  other  hand,  suppose  a proprietor  goes  to  an 
agent  for  the  purpose  of  letting  and  instructs  him  to  let. 

The  agent  then  says,  ‘I  think  I can  find  you  a purchaser ; 
will  you  not  sell?’  To  which  he  replies,  T will  sell  for 
£10,000,  not  a sixpence  less : if  you  can  get  that  sum,  sell; 
if  not,  let  the  property.’  I am  not  prepared  to  hold  that 
an  arrangement  expressed  in  these  or  in  equivalent  terms 
would  confer  a p-eneral  employment  to  sell  upon  the  agent. 

In  my  opinion  it  would  merely  give  him  a limited  man- 
date to  sell  for  the  price  specified,  instead  of  letting ; and 
his  agency  would  come  to  an  end  when  he  failed  to  obtain 


LXII.] 


ONTARIO  LAW  REPORTS. 


431 


that  price,  and  carried  out  the  alternative  scheme  of  let-  App.  Div. 
ting  the  estate  to  a tenant.”  1928. 


Adapting  the  language  used  to  the  present  case,  “the  plaintiff 
had  a limited  mandate  to  sell  for  the  price  specified,”  and  not  a 
“general  employment.” 

The  decision  of  the  Supreme  Court  of  Canada  upon  a similar 
provision  in  the  Alberta  statute,  in  the  case  of  Howard  v.  George , 
49  Can.  S.C.R.  75,  was  relied  upon  by  counsel  for  the  respondent, 
as  supporting  the  judgment  in  favour  of  his  client.  The  agency 
contract  in  that  case  is  set  out  in  the  report  of  the  case  in  the 
Court  below,  George  v.  Howard,  10  D.L.R.  498,  and  the  language 
used  was  such  as  would  constitute  a “general  employment,”  and 
not  the  “limited  mandate”  referred  to  above.  That  this  was  the 
view  which  obtained  with  the  Judges  of  the  Supreme  Court  of 
Canada,  sufficiently  appears  upon  a perusal  of  their  opinions.  The 
Chief  Justice  (p.  76)  says  the  price  named  was  merely  as  a basis 
for  negotiations,  as  in  Toulmin  v.  Millar.  Idington,  J.  (p.  77), 
calls  the  authority  a “general  retainer  enlisting  his  (the  agent's) 
services.”  Duff,  J.  (p.  77),  says  it  was  a general  agency  within 
the  meaning  of  Lord  Watson's  language  in  Toulmin  v.  Millar,  and 
the  opinion  of  Brodeur,  J.  (p.  78),  is  to  the  same  effect.  Another 
important  factor  in  that  decision,  referred  to  specially  by  Davies 
and  Brodeur,  JJ.,  was  this,  that  the  agency  contract  provided  for 
payment  of  a commission  on  the  “purchase-price,”  and  this  was 
thought  by  the  former  to  mean  that  the  agent  was  to  be  entitled 
to  a commission  on  the  price  at  which  the  property  might  be  sold, 
and  not  merely  in  the  event  of  a sale  at  the  price  which  was  named 
in  the  agency  agreement.  In  this  respect  also  the  case  is  to  be 
distinguished  from  the  one  before  us.  The  decision  of  the  same 
Court  in  the  case  of  Como  v.  Herron  (1913),  49  Can.  S.C.R.  1, 
dealing  with  the  same  Alberta  statute,  appears  to  me  to  be  more 
nearly  in  point. 
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In  that  case,  as  appears  by  the  head-note,  C.,  by  a signed  mem- 
orandum, authorised  H.  to  sell  a section  and  a half  of  land  at  the 
named  price  of  $35  per  acre,  and  agreed  to  pay  him  a commission 
on  the  sale  at  the  rate  of  5 per  cent.  After  some  negotiations,  T., 
who  was  introduced  by  H.,  made  an  offer  to  C.  to  buy  one  section 
only  at  $40  per  acre,  provided  certain  other  property  would  be 
taken  in  exchange  as  part  payment.  This  proposal  was  accepted 
by  C.  The  Supreme  Court  held  that  the  agent  could  not  succeed, 
that  the  sale  effected  was  a new  contract  as  to  which  there  was  no 
written  agency  agreement,  and  that  the  statute  barred  recovery. 
At  p.  3,  the  Chief  Justice  says: — 
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“The  agreement  produced  gives  the  defendant  gen- 
eral authority  to  sell  the  property  and  earn  his  commis- 
sion; but,  taken  as  a whole  and  construed  with  reference 
to  the  surrounding  circumstance's,  it  constitutes  a limited 
mandate  to  sell  a certain  area  of  land  of  a defined  acreage 
at  a fixed  price  per  acre  and  on  terms  of  payment  stipu- 
lated for  in  advance  by  the  owner  in  view  of  his  then 
financial  necessities.  Any  departure  from  all  or  any  of 
these  special  terms  would  amount  to  the  creation  of  a new 
contract  which  would  require  to  be  in  writing  ” 

_At  the  foot  of  p.  5,  Idington,  J.,  states,  in  effect,  that  a verbal 
variation  in  the  terms  of  the  writing  is  fatal.  On  p.  8 Duff,  J. 
(who  dissents  upon  another  ground),  uses  the  following  lan- 
guage : — 

“The  learned  trial  Judge  held  the  respondent  entitled 
to  recovery  on  the  ground  that  the  employment  under  the 
listing  agreement  above  mentioned  was  a ‘general  employ- 
ment* in  the  sense  in  which  Lord  Watson  used  that  phrase 
in  Toulmin  v.  Millar , 58  L.T.R.  96 ; in  other  words,  that 
the  agreement  on  its  true  construction  provides  for  the 
payment  of  commission  to  the  respondent  upon  any  sale  or 
other  disposition  of  any  part  of  the  lands  referred  to,  to  a 
person  introduced  by  the  respondent,”  On  the  whole  I 
am  inclined  to  think  that  this  construction  of  the  agree- 
ment cannot  be  maintained.” 

The  following  is  a quotation  from  the  opinion  of  Anglin,  J. 
(now  Anglin,  C.J.),  at  p.  11: — 

“The  transaction  in  respect  of  which  commission  is 
claimed  was  a disposal  of  part  only  of  the  property  men- 
tioned in  the  written  contract  not  for  a money  price,  but 
in  exchange  for  another  property.  It  was  not  a perfor- 
mance of  the  terms  on  which,  under  the  written  contract, 
the  commission  was  to  he  payable.  In  order  to  succeed  the 
plaintiff  must  prove  a substantial  variation  in  the  terms  of 
the  written  contract  on  which  he  sues.  He  must  shew  the 
substitution  of  another  consideration  for  that  upon  which 
the  defendant  undertook  in  writing  to  pay  the  commis- 
sion. That  is  in  effect  setting  up  a new  contract.  But  if  it 
should  be  regarded  as  a case  of  variation,  that  variation 
is  in  a most  material  element  and,  if  made,  was  in  parol. 
Under  the  Alberta  statute,  6 Edw.  VII.  ch.  27,  an  agent, 
in  my  opinion,  cannot  recover  upon  a contract  so  varied.” 
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Brodeur,  J.  (dissenting),  alone  of  all  the  members  of  the  Court, 
thought  the  case  came  within  the  doctrine  of  “general  employ- 
ment” as  stated  by  Lord  Watson  in  Toulmin  v.  Millar  (supra). 

My  conclusion  is  that  unless  the  agent  has  a writing,  by  which 
there  is  a “general  employment”  given  him  to  find  a purchaser, 
and  in  which  the  purchase-price  named  is  intended  to  serve  merely 
as  a basis  for  negotiations,  then  he  must  shew  that  he  has  complied 
with  the  terms  set  out  in  the  written  authority  upon  which  he 
relies  to  satisfy  the  statute.  As  already  stated,  I am  of  opinion, 
in  t'he  case  at  bar,  that  the  written  authority  relied  upon  did  not 
confer  a “general  employment”  within  the  meaning  given  to  those 
words  in  Toulmin  v.  Millar  (supra)  and  adopted  in  many  later 
decisions ; but  was,  on  the  contrary,  a limited  mandate,  authorising 
the  plaintiff  (as  the  writing  states)  “to  sell  at  and,  as  he 

did  not  sell  at  $4,800,  he  did  not  fulfil  the  conditions  essential  to 
found  a right  to  the  commission  provided  for  in  his  written  author- 
ity. The  fact  that  he  brought  a purchaser  who  agreed  to  buy  at 
$4,500  does  not  satisfy  the  statute,  because  he  did  not 'have  a written 
general  employment  to  find  a purchaser  at  that  or  any  other  price, 
nor  did  he  have  any  authority  to  sell  at  $4,500.  He  is,  therefore, 
thrown  back  upon  a contract,  partly  oral,  and  cannot  recover. 

I think  the  appeal  must  be  allowed  and  the  action  dismissed, 
both  with  costs. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Allen  y.  Lord. 

Negligence  — Motor-vehicles  on  Highway  — Collision  of  Motor-vehicle 
with  Bicycle — Injury  to  Bicyclist— Rule  of  Road — “ Wrong  Side” 
of  Highway — Judge's  Charge  to  Jury — Misdirection — New  Trial . 

Highways  are  not  by  law  divided  into  right  and  wrong  sides.  Subject 
to  legislation  regulating  the  user  of  highways,  one  is  entitled  to 
travel  along  any  part  of  a highway,  provided  that  he  pays  due  re- 
gard to  the  rights  of  others.  He  must  act  reasonably;  and  what  is 
reasonable  depends  upon  all  the  attendant  circumstances. 

A motor-truck  proceeding  westerly  upon  a highway  was  about  5 feet 
from  the  south  kerb  when,  as  it  approached  an  intersecting  highway, 
it  struck  a boy  riding  a bicycle  and  injured  him.  In  an  action  to 
recover  damages  for  the  injury  from  the  owner  of  the  truck,  alleging 
negligence  of  the  driver,  the  trial  Judge  directed  the  jury  as  a 
matter  of  law  that  they  were  entitled  to  find  the  driver  negligent 
from  the  one  circumstance  that  he  was  on  “the  wrong  side”  of  the 
highway:  — 

Held,  misdirection;  and  a new  trial  was  ordered. 
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Appeal  by  the  defendant  from  the  judgment  of  Raney,  J., 
upon  the  findings  of  a jury  at  the  trial  of  the  action,  in  favour  of 
the  plaintiffs,  George  Allen,  an  infant,  and  his  father,  James  Allen, 
for  the  recovery  of  $16,000  in  an  action  for  damages  arising  from 
an  injury  sustained  by  the  infant  plaintiff  in  a collision  of  the 
bicycle  which  he  was  riding  upon  a highway  with  the  defendant’s 
motor-truck,  the  collision  being  caused,  as  the  plaintiffs  alleged, 
by  the  negligence  of  the  defendant. 

May  7.  The  appeal  was  heard  by  Mulock’,  C.J.O.,  Magee, 
Hodgins,  and  Grant,  JJ.A. 

F.  G.  Gardiner , for  the  appellant,  argued  that  the  learned  trial 
Judge  erred  when  he  refused  to  charge  the  jury  that  the  mere  fact 
that  the  appellant  was  on  the  wrong  side  of  the  road  was  not 
negligence  per  se,  and  that  the  negligence  alleged  should  be  viewed 
in  the  light  of  the  surrounding  circumstances.  The  evidence  does 
not  disclose  one  single  act  of  negligence  on  the  f)art  of  the  appellant 
except  that  when  his  car  came  to  a stop  it  was  5 feet  from  the  left 
kerb.  There  is  not  sufficient  evidence  to  uphold  the  jury’s  finding. 

M.  J.  O’Reilly,  K.C.,  for  the  plaintiffs,  respondents,  contended 
that  the  charge  to  the  jury  was  sufficiently  clear  and  the  negligence 
of  the  appellant  was  in  being  on  the  wrong  side  of  the  road,  as 
stated  by  the  trial  Judge,  in  the  light  of  the  fact  that  a bicycle 
was  approaching. 

May  21.  The  judgment  of  the  Court  was  read  by  Mulock, 
C. J.O. : — -This  is  an  accident  case.  The  infant  plaintiff  was  riding 
a bicycle  northerly  on  Pearl-street,  in  the  city  of  Hamilton,  and 
when  turning  easterly  on  to  Bold-street,  which  intersects  Pearl- 
street  at  about  right  angles,  collided  with  the  defendant’s  truck, 
which  had  been  proceeding  westerly,  and  sustained  injuries  for 
which  he  seeks  damages. 

The  questions  submitted  to  the  jury,  with  their  answers,  are  as 
follows : — 

1.  Has  the  defendant  satisfied  you  that  the  accident  was  not 
caused  by  the  negligence  of  his  driver?  A.  No. 

2.  If  not,  in  what  did  the  negligence  of  the  defendant’s  driver 
consist  ? Answer  fully.  A.  Too  close  to  south  kerb  of  Bold-street. 

3.  Could  the  infant  plaintiff  have  avoided  the  accident  by  the 
exercise  of  reasonable  and  ordinary  care  ? A.  Yes. 

4.  If  so,  what  did  the  infant  plaintiff  do  or  omit  to  do  that 
contributed  to  the  accident?  Answer  fully.  A.  Not  taking 
necessary  precaution  on  a blind  corner. 
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5.  What  damages  have  the  plaintiffs  suffered,  arising  from  the 
accident  ? A.  The  plaintiff  George  Allen,  $15,000 ; the  plaintiff 
James  Allen,  $1,000. 

6.  Do  you  find  it  practicable  on  the  evidence  to  determine 
the  respective  degrees  of  fault  of  the  driver  of  the  defendants  truck 
and  of  the  infant  plaintiff  ? A.  Two-thirds  fault  of  truck  driver. 
One-third  fault  of  plaintiff. 

The  driver  of  the  truck  at  the  time  of  the  accident  was  Francis 
Hall,  and  his  account  of  the  accident  is  to  the  effect  that  he  was 
driving  westerly  along  the  centre  of  the  road  at  about  8 miles  an 
hour,  and,  when  about  12  feet  away  from  the  infant  plaintiff,  first 
saw  him  as  he  was  “just  coming  right  to  the  corner”  (the  south- 
east corner  of  Pearl  and  Bold-streets) ; that  he  applied  the  brakes, 
stopped  the  car  in  a distance  of  about  9 feet,  with  the  front  wheels 
just  across  the  intersection  of  the  two  streets,  and  when  there  the 
bicycle  struck  the  front  left  fender,  and  the  accident  occurred  5 
feet  from  the  south-east  corner. 

The  infant  plaintiff’s  evidence  is  to  the  effect  that  he  had  just 
turned  easterly  on  Bold-street,  and  was  within  4 or  5 feet  of  the 
south  kerb,  when  the  truck  hit  him,  and  that  the  truck  was  “on  the 
wrong  side  of  the  road.” 

It  is  clear  from  the  evidence  that  at  the  time  of  the  accident 
the  truck  was  within  4 or  5 feet  of  the  south  kerb.  The  distance 
between  the  two  kerbs  was  21  feet.  In  his  charge  to  the  jury  the 
learned  trial  Judge  said:  “Now,  what  is  the  negligence  that  is 
alleged?  It  is  said  that  the  driver  was  on  the  wrong  side  of  Bold- 
street  within  about  5 feet  of  the  south  kerb,  as  he  approached  the 
Pearl-street  crossing;  that  is  the  allegation  of  this  plaintiff.  That 
is  the  only  basis  upon  which  he  makes  his  claim,  I think — that 
the  driver  was  on  the  wrong  side  of  Bold-street  as  he  approached 
the  intersection  of  Pearl-street.  If  so,  you  are  at  liberty  to  find  that 
that  is  negligence,  that  he  ought  not  to  have  been  driving  his  truck 
in  that  way,  that  he  ought  to  have  been  on  his  own  side,  which 
would  have  been  on  the  north  side  of  the  street.” 
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Further  on  in  his  charge,  in  referring  to  the  second  question, 
the  learned  Judge  said  to  the  jury:  “As  I have  said,  the  only  negli- 
gence I understand  to  be  alleged  against  the  driver  of  the  defend- 
ant’s car  or  truck  is  that  he  was  driving  his  truck  proceeding  west 
on  Bold-street  on  the  wrong  side,  that  is  the  south  side  of  Bold- 
street  as  he  approached  the  intersection  of  Pearl-street.  If  you  are 
of  the  opinion  that  he  was  on  the  wrong  side,  you  will  say  so  in 
answer  to  that  question,  if  you  think  that  was  negligence.” 

With  respect,  I am  of  opinion  that  the  learned  trial  Judge 
erred  in  directing  the  jury  as  a matter  of  law  that  they  were  en- 
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titled  to  find  the  driver  guilty  of  negligence  from  the  one  circum- 
stance, that  he  was  on  what  the  trial  Judge  calls  “the  wrong  side” 
of  Bold-street  as  he  approached  its  intersection  with  Pearl-street, 
and  “that  he  ought  to  have  been  on  his  own  side,  which  would  have 
been  on  the  north  side  of  the  street.” 

Highways  are  not,  by  law,  divided  into  right  and  wrong  sides. 
Subject  always  to  legislation  regulating  the  user  of  highways,  one  is 
entitled  to  travel  along  any  part  of  a highway,  provided  that  in  the 
exercise  of  such  right  he  has  due  regard  for  the  rights  of  others. 
In  other  words,  he  must  act  reasonably.  What  is  reasonable  de- 
pends upon  all  the  attendant  circumstances.  If  one  acts  unreas- 
onably and  thereby  injures  another,  he  is  guilty  of  negligence. 
Here  the  question  whether  the  defendant  was  guilty  of  negligence 
depends  upon  all  the  circumstances  present  in  this  case.  Where 
he  was  upon  the  highway  at  the  time  of  the  accident  was  only  one 
circumstance,  and  the  jury  was  not  entitled  to  disregard  all  other 
circumstances,  and  from  that  one  circumstance  alone  to  find  negli- 
gence. The  jury  having  thus  been  misdirected,  this  appeal  should 
be  allowed  with  costs,  and  the  judgment  set  aside,  and  a new  trial 
ordered,  the  costs  of  the  first  trial  to  be  costs  in  the  cause. 

New  trial  ordered. 


[APPELLATE  DIVISION.] 

Martin  v.  Powell. 

Powell  v.  Martin  and  (PConnor. 

Negligence — Motor-vehicles  upon  Highway — Collision  at  Intersection  of 
City  Streets — View  of  Approaching  Traffic — Rate  of  Speed — High- 
way Traffic  Act,  secs.  23,  35 — Evidence — Finding  of  Trial  Judge — 
Appeal. 

The  driver  of  a motor-vehicle  upon  city  streets  may  be  grossly  negligent 
if  his  car  is  travelling  at  the  permitted  speed  of  20  miles  per  hour, 
or  even  at  a much  lower  rate  of  speed:  what  is  an  excessive  rate 
must  depend  upon  the  circumstances  of  each  case. 

In  this  case,  where  there  was  a collision  of  motor-vehicles  at  the  inter- 
section of  two  city  highways,  it  was  held,  that  the  driver  of  the 
vehicle  on  the  right  had  not  such  a clear  view  of  approaching  traffic 
as  made  it  safe  to  approach  the  intersection  at  the  rate  at  which  his 
vehicle  was  travelling — 15  miles  an  hour  or  more. 

Sections  23  and  35  of  the  Highway  Traffic  Act,  R.S.O.  1927,  ch.  251, 
explained. 

Luck  v.  Toronto  Railway  Co.  (1920).  48  O.L.R.  581,  Hanley  v.  Hayes 
(1924),  55  O.L.R.  361,  and  Macdonald  v.  Tavistock,  Milling  Co.  (1924- 
25),  27  O.W.N.  299,  28  O.W.N.  61,  applied. 

The  evidence  being  conflicting,  the  Court  approved  of  the  acceptance 
by  the  trial  Judge  of  the  evidence  of  a certain  witness  who  had  a 
good  opportunity  of  seeing  what  actually  occurred,  but  reversed  the 
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finding  of  the  trial  Judge,  on  the  ground  that  he  misinterpreted  and 
misapplied  the  law  as  to  the  effect  of  having  the  right  of  way. 

An  appeal  by  Martin  and  O’Connor  from  the  judgment  of  the 
acting  Junior  Judge  of  the  County  Court  of  the  County  of  Went- 
worth in  two  actions  tried  together  without  a jury.  Both  actions 
arose  out  of  the  same  collision  of  motor-vehicles  upon  a highway. 
The  first  action  was  dismissed  with  costs.  In  the  second  action 
the  judgment  was  in  favour  of  Powell  for  $375  and  costs,  the  costs 
being  limited  to  what  Powell  would  have  beeh  entitled  to  if  he  had 
counterclaimed  in  Martin’s  action.  O’Connor  was  the  driver  of 
Martin’s  car. 

April  12.  The  appeal  was  heard  by  Magee,  Hodgins,  Fer- 
guson, and  Grant,  JJ.A. 

C.  W.  R.  Bowlby,  for  the  appellants.  The  learned  trial  Judge 
misconceived  the  effect  of  the  evidence  of  Miss  Hill,  an  independent 
witness  whom  he  said  he  credited.  He  also  misinterpreted  the 
section  of  the  Highway  Traffic  Act  regarding  the  right  of  way. 
Martin’s  car  was  on  the  intersection.  O’Connor  (the  driver  of 
Martin’s  car)  therefore  had  the  right  to  proceed  across  the  inter- 
section slowly  and  cautiously.  The  learned  trial  Judge  erred  in 
not  so  finding.  Reference  to  Hanley  v.  Hayes  (1924),  55  O.L.R. 
361. 

F.  R.  Murgatroyd,  for  Powell,  the  respondent.  The  evidence 
discloses  that  O’Connor  was  driving  north,  not  on  the  east  side  of 
the  street,  but  on  the  west  side,  and  was  apparently  racing  the 
intersection.  The  evidence  also  discloses  that  O’Connor  looked  to 
his  right  once  only.  It  was  his  duty  to  look  constantly:  Hanley 
v.  Hayes  (supra).  Powell  saw  Martin’s  car  when  it  was  three 
times  as  far  away  from  the  intersection  as  Powell’s  truck,  and,  be- 
ing in  the  dominant  position,  was  entitled  to  proceed. 

May  21.  Grant,  J.A. : — This  is  an  appeal  from  the  judgment 
of  the  acting  Junior  Judge  of  the  County  Court  of  the  County  of 
Wentworth,  sitting  without  a jury,  the  decision  having  been  pro- 
nounced on  the  17th  January,  1928,  whereby  the  first  action  brought 
by  Martin  against  Powell  was  dismissed  with  costs,  and  Powell  in 
his  action  against  Martin  and  O’Connor  (the  driver  of  Martin’s 
car)  was  given  judgment  for  $375  and  costs,  these  to  be  limited  to 
what  Powell  would  have  been  entitled  to  if  he  had  counterclaimed 
under  Rule  113.  The  learned  County  Court  Judge  fixed  Martin’s 
damages  at  $250,  in  case  upon  appeal  the  decision  at  the  trial 
should  be  reversed.  As  the  two  actions  arose  out  of  the  same  col- 
lision of  motor-vehicles,  they  were  tried  together. 
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The  collision  occurred  at  the  intersection  of  Wellington  and 
Wilson-streets  in  the  city  of  Hamilton,  on  the  14th  day  of  April, 
1927,  Martin’s  car,  a six  cylinder  Stndebaker,  being  driven  by 
O’Connor,  in  the  absence  of  Martin,  the  owner,  but  with  his  consent. 

There  was  the  usual  conflict  of  testimony  met  with  in  such 
cases,  not  only  between  the  immediate  actors  in  the  drama,  but  also 
between  independent  and  apparently  disinterested  spectators.  The 
learned  County  Court  Judge,  who  saw  and  heard  the  witnesses, 
accepted  the  evidence  of  an  independent  witness,  Miss  Hill  (as  he 
expresses  it),  “in  its  entirety.”  Having  read  the  evidence  in  the 
light  of  the  exhibits  filed,  I would  not  be  disposed  to  disturb  or  in 
any  respect  disagree  with  the  opinion  of  Miss  Hill’s  evidence  ex- 
pressed by  the  trial  Judge.  That  witness  was  driving  a Chrysler 
car  approaching  the  same  intersection  and  travelling  in  a direction 
opposite  to  that  pursued  by  the  plaintiff  Martin,  and  when  she 
came  to  Wilson-street  she  stopped  her  car.  Her  evidence,  to  my 
mind,  is  of  especial  value  for  the  reason  that  she  was  approaching 
that  intersection  in  the  position  of  a driver  of  a motor-vehicle  seek- 
ing to  cross  the  intersection,  and  therefore  mentally  alert  to  the 
various  factors  which  should  enter  into  the  decision  as  to  the  ad- 
visability, or  the  opposite,  of  proceeding  across  Wilson-street.  She 
had  been  driving  a car  for  about  4 years,  and  was  evidently  a 
very  cautious  driver,  and,  in  my  opinion,  under  the  circumstances, 
she  would  be  more  likely  to  notice  the  position  and  speed  of 
the  various  vehicles  than  would  a person  on  the  sidewalk  who  had 
no  actual  direct  personal  interest  in  those  matters. 

The  facts,  briefly  stated,  are  as  follows.  Martin’s  car,  weighing 
about  3,000  pounds,  driven  by  O’Connor,  who  had  two  or  three  other 
persons  with  him  in  the  car,  was  proceeding  northerly  on  Welling- 
ton-street,  travelling  along  its  easterly  side,  and  as  he  approached 
Wilson-street  he  slowed  down  his  car,  and  then  proceeded  slowly  to 
cross  the  intersection.  When  his  car  was  more  than  half  way  across 
Wilson-street,  that  is,  his  rear  wheels  had  just  passed  or  were  about 
on  the  centre  line  of  that  street,  Powell’s  Ford-truck,  driven  by 
himself,  and  carrying  two  or  three  others  with  'him,  ran  into  the 
right  hand  side  of  Martin’s  Studebaker,  hitting  it  nearly  amid- 
ships, with  such  force  as  to  turn  it  over  on  its  side,  in  which  posi- 
tion it  was  forced  over  to  the  north-tvest  corner  and  in  contact 
with  Miss  Hill’s  Chrysler.  A team  of  horses  had  been  approaching 
this  intersection,  coming  from  the  east  and  travelling  along  the 
northerly  side  of  Wilson-street,  in  the  same  direction  as  that  pur- 
sued by  Powell’s  Ford-truck.  The  team  was  stopped  at  or  about 
the  easterly  limit  of  the  intersection  and  was  standing  there  at  the 
time  the  collision  took  place.  Some  of  the  witnesses  stated  that 
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there  was  no  such  team  there;  others  that  they  did  not  notice  the 
team  if  it  was  there;  but  others,  including  Miss  Hill,  stated  very 
emphatically  that  the  team  was  in  the  position  above  indicated,  and 
the  learned  County  Court  Judge,  quite  properly  (if  I may  say  so), 
found  as  a fact  that  the  team  was  there.  According  to  Miss  Hill’s 
evidence,  Powell’s  Ford-truck  was  not  seen  by  her  until  it  emerged 
from  behind  the  standing  team,  and  at  this  time  the  Martin  car 
was  on  the  intersection.  She  says  that  the  Powell  truck  was  travel- 
ling more  than  15  miles  an  hour.  If  one  may  judge  by  what  hap- 
pened and  the  consequences,  my  conclusion  would  be  that  she  was 
quite  conservative  in  her  estimate  of  the  speed  at  which  the  Powell 
truck  was  travelling.  The  fact  that  a light  Ford-truck  struck  a 
heavy  Studebaker-car  with  such  force  as  to  turn  it  over,  also  turn- 
ing over  itself  as  a result  of  the  impact,  is  not  without  significance 
on  the  question  of  the  speed  at  which  it  was  travelling.  The 
Powell  truck  was  not  equipped  with  a speedometer,  but  Powell 
says  that,  although  he  had  been  travelling  faster,  he  slowed  down 
to  about  10  miles  an  hour  as  he  was  approaching  the  intersection, 
and  increased  his  speed  to  about  12  miles  an  hour  in  order  to  cross 
Wellington-street.  His  evidence,  as  at  first  given  in  chief,  was  to 
the  effect  that  when  he  first  saw  the  Martin  car  approaching  the 
crossing,  the  Studebaker  was  about  50  yards,  and  his  own  car  only 
about  30  feet,  from  the  intersection.  As,  in  spite  of  Powell’s  evi- 
dence to  the  contrary,  it  is  abundantly  established  that  the  Ford- 
truck  ran  head-on  into  the  side  of  the  Studebaker,  if  Powell’s  evi- 
dence were  to  be  believed,  the  Martin  car  must  have  travelled  about 
150  feet  while  Powell’s . truck  was  travelling  30  feet;  or,  in  other 
words,  Martin’s  car  was  travelling  at  not  less  than  5 times  the 
speed  of  Powell’s  truck.  As  Powell’s  truck,  according  to  his  own 
testimony,  was  running  from  10  to  12  miles  an  hour,  Martin’s  car 
must  have  been  travelling  at  between  50  and  60  miles  an  hour. 
When  confronted  with  this  result  of  his  testimony,  Powell  sought 
to  change  it  and  stated  that  when  he  spoke  of  Martin’s  car  being 
50  yards  away,  he  meant  50  yards  away  from  his  own  car.  The 
previous  statement  however  was  given  very  explicitly  in  his  evi- 
dence in  chief,  of  which  the  following  is  an  excerpt: — 

“Q.  When  did  you  first  see  Mr.  Martin’s  car?  A.  When  I 
was  about  30  feet  from  the  crossing,  from  the  intersection. 

“Q.  When  you  were  30  feet  from  the  intersection.  And  where 
was  Mr.  Martin’s  car  when  you  saw  it?  A.  It  was  up  on  Welling- 
ton-street. 

“Q.  Going  which  way  ? A.  Going  north. 

“Q.  How  far  was  it  from  the  intersection?  A.  It  must 
have  been  over  50  yards. 
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“Q.  It  was  50  yards  away  from  the  intersection?  A.  Yes. 

“Q.  Are  you  sure  of  that?  A.  Yes. 

“Q.  And  you  were  30  feet  away?  A.  30  feet  from  the 
intersection.” 

Further  comment  on  this  evidence  is  superfluous,  especially 
in  the  light  of  the  testimony  of  Miss  Hill  and  other  witnesses. 

The  learned  County  Court  Judge  based  his  decision  in  favour 
of  Powell  upon  the  ground  that  the  latter  had  the  statutory  right 
of  way  and  that  therefore  O’Connor,  driving  the  Martin  car,  “was 
negligent  in  attempting  to  cross  the  intersection  in  defiance  of  the 
defendants  right  of  way.” 

The  appellants  attack  this  decision  of  the  trial  Judge,  contend- 
ing that  the  statutory  provision  as  to  the  right  of  way  being  vested 
in  the  driver  of  the  vehicle  on  the  right  of  the  two  who  are  ap- 
proaching the  intersection  (sec.  35  of  the  Highway  Traffic  Act, 
R.S.O.  1927,  ch.  251)  was  not  applicable  under  the  circumstances 
which  obtained  in  this  case.  Counsel  for  the  appellants  further 
argued  that  the  facts  were  such  as  to  make  applicable  the  provisions 
of  former  sec.  24  as  amended  (now  R.S.O.  1927,  ch.  251,  sec.  23, 
subsec.  1)  of  the  Highway  Traffic  Act,  whereby  it  is  provided  that 
“no  motor  vehicle  shall  be  driven  upon  any  highway  within  a city 
. . . at  a street  intersection  or  curve  or  at  a level  railway  cross- 

ing where  the  driver  of  the  vehicle  has  not  a clear  view  of  any  ap- 
proaching traffic  at  a greater  rate  of  speed  than  10  miles  per  hour 
in  a city  . . . .”  The  learned  trial  Judge  came  to  the  con- 

clusion that  this  section  of  the  Act  regarding  “clear  view”  was  not 
applicable  to  the  circumstances  of  the  case  before  him.  It  would 
appear  from  'his  reasons  for  this  conclusion  that  he  was  not  aware 
of  any  judicial  interpretation  of  the  section.  The  section  came  up 
for  consideration  before  this  Court  in  Luck  v.  Toronto  Railway  Co. 
(1920),  48  O.L.R.  581,  where  it  was  held  that  the  words  “where 
the  driver  . . . has  not  a clear  view  of  approaching  traffic” 

qualified  the  word  “intersection”  as  well  as  “curve.”  The  mean- 
ing of  the  provision  was  also  considered  and  the  following  state- 
ment was  made  by  the  late  Chief  Justice  of  Ontario  at  p.  585  of 
48  O.L.R.  Referring  to  the  words  dealing  with  the  “clear  view,” 
he  states : — 

“Grammatically  they  apply  to  an  intersection  as  well  as  to  a 
curve,  and  the  purpose  in  view  in  providing  for  the  exception  is  as 
applicable  to  a street  intersection  as  it  is  to  a curve.  What  was 
meant,  no  doubt,  although  the  section  does  not  in  terms  say  so, 
was  that  the  speed  must  he  slackened  to  10  miles  unless  the  driver 
has  a clear  view  of  approaching  traffic,  and  there  is  nothing  ap- 


LXII.] 


ONTARIO  LAW  REPO  FITS. 


441 


proaching  to  render  it  unsafe  to  cross  the  intersection  at  the  normal 
speed  of  20  miles  an  hour.” 

A photograph  of  the  street-corner  has  been  filed,  and  in  the 
light  of  the  language  used  by  the  late  learned  Chief  Justice  of 
Ontario  quoted  above,  having  in  mind  that  a car  travelling  20 
miles  an  hour  will  cover  approximately  30  feet  in  a second,  I am 
strongly  of  the  opinion  thad  in  the  case  at  bar  there  was  not  such  a 
clear  view  as  would  render  it  safe  to  approach  the  intersection  at 
such  a rate  of  speed. 

However  that  may  be,  in  all  these  cases  it  must  not  be  forgotten 
that  the  driver  of  a motor-vehicle  on  city  streets  may  be  grossly 
negligent  if  his  car  is  travelling  at  20  miles  per  hour,  or  even  at  a 
much  lower  rate  of  speed. 

What  is  an  excessive  rate  of  speed  in  any  case  must  depend 
upon  the  circumstances  of  the  particular  case.  The  statutory  speed- 
limit  in  cities,  of  20  miles  per  hour,  might  not  be  considered  exces- 
sive on  a side-street  where  there  was  little  or  no  traffic  and  no  ob- 
struction to  the  view,  but  on  the  other  hand  such  a rate  of  speed 
in  a congested  district,  as  for  example  near  the  corner  of  King 
and  Yonge-streets,  in  Toronto,  might  and  probably  would  be  con- 
sidered so  grossly  negligent  as  to  justify  a criminal  prosecution 
under  the  provisions  of  the  Code. 

Under  the  circumstances  of  the  case  at  bar,  having  in  mind  the 
stopping  of  the  team  ahead  of  him  at  the  intersection,  and  the  effect 
which  this  would  have  upon  a reasonably  careful  driver  approach- 
ing from  the  same  direction  and  behind  the  team,  I am  of  opinion 
that  no  exception  could  be  taken  to  his  conclusion,  if  a trial  Judge 
under  these  circumstances  found  Powell  negligent  in  that  regard. 
The  learned  County  Court  Judge  has  not  done  so;  and,  in  view  of 
the  opinion  which  I have  formed  upon  the  other  aspect  of  the 
case,  namely  that  regarding  the  right  of  way,  it  is  unnecessary  to 
consider  this  phase  of  the  matter  further. 

The  provision  regarding  right  of  way  is  now  to  be  found  in  the 
Highway  Traffic  Act,  R.S.O.  1927,  ch.  251,  sec.  35,  subsec.  1, 
which  reads  as  follows : — 

“Where  two  persons  in  charge  of  vehicles  or  on  horseback  ap- 
proach a cross-road  or  intersection  at  the  same  time,  the  person 
to  the  right  hand  of  the  other  vehicle  or  horseman  shall  have  the 
right  of  way.” 

The  effect  of  this  statutory  provision  was  considered  by  the 
Second  Divisional  Court  in  Hanley  v.  Ilayes , 55  O.L.R.  361. 
The  result  of  the  decisions  bearing  upon  the  point  is  given  in  the 
following  paragraph  at  the  foot  of  p.  366  and  top  of  p.  367 : — 
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“If  a traveller  holding  the  servient  position  conies  to  a crossing 
and  finds  no  one  approaching  the  crossing  on  the  cross-street  with- 
in such  a distance  as  to  indicate  danger  of  interference  or  collision, 
he  is  under  no  obligation  to  stop  or  to  wait,  hut  may  proceed  to 
use  such  crossing  as  a matter  of  right.” 

In  my  view  of  the  case,  in  the  light  of  the  evidence  of  Miss  Hill, 
the  language  of  the  paragraph  above  quoted  very  aptly  describes 
the  position  and  resulting  rights  of  the  driver  of  Martin’s  car.  A 
very  similar  state  of  facts  existed  in  Macdonald  v.  Tavistock  Mill- 
ing Co.  (1924),  27  O.W.N.  299,  affirmed  in  appeal  by  the  Second 
Divisional  Court  in  (1925)  28  O.W.N.  61,  with  this  difference,  that 
in  that  case  the  learned  trial  Judge  (the  late  Mr.  Justice  Lennox) 
was  held  by  the  Divisional  Court  to  have  taken  and  acted  upon  the 
right  view  of  the  law  regarding  the  right  of  way.  As  the  learned 
trial  Judge  is  reported  to  have  expressed  it,  “He”  (the  driver  hav- 
ing the  right  of  way)  “determined  to  maintain  inviolate  the  fatal 
fallacy  of  his  unqualified  Tight  of  way/  and  this  was  the  cause  of 
the  collision.”  In  the  brief  report  of  the  case  in  the  Divisional 
Court  the  reasons  of  Middleton,  J.A.,  are  (in  part)  summarised 
as  follows : — 

“The  defendant  had  the  right  of  way,  but  his  car  was  so  far 
from  St.  Vincent-street  that  the  plaintiff  thought  he  could  safely 
cross  without  danger  of  impact.  In  the  result,  the  defendant’s 
truck  ran  into  the  plaintiff’s  car,  inflicting  serious  injury.  The 
strong  point  against  the  plaintiff  was  that  the  defendant  had  the 
right  of  way : but  having  the  right  of  way  is  not  sufficient  to  justi- 
fy running  the  other  man  down.” 

In  so  far  as  the  evidence  discloses,  Powell  made  no  attempt 
whatever  to  avoid  the  collision.  If  he  was  travelling  at  only  10 
miles  an  hour,  or  even  12  miles  an  hour,  in  approaching  the 
intersection,  he  could  undoubtedly  have  stopped  or  have  slowed 
down  his  rate  of  speed  sufficiently  to  have  avoided  the  collision.  As 
already  stated,  his  car  ran  head-on  into  the  side  of  Martin’s  car, 
which  was  then  on  the  northerly  half  of  Wilson-street  in  the  inter- 
section, leaving  the  southerly  half  of  Wilson-street  open,  and  upon 
which  Powell’s  car  could  have  passed  in  safety  if  it  had  been 
swerved  slightly  to  the  left,  a proceeding  attended  with  no  difficulty 
whatever  at  the  rate  of  speed  at  which  he  swears  he  was  travelling. 

In  the  light  shed  by  the  evidence  accepted  by  the  trial  Judge, 
Powell’s  car,  if  under  proper  control  and  travelling  at  a reasonable 
rate  of  speed,  should  have  very  easily  avoided  any  collision.  That 
it  did  not  do  so,  under  the  circumstances  disclosed,  inevitably  leads 
to  the  conclusion  that  he  did  not  have  it  under  proper  control,  or 
he  was  travelling  at  a highly  improper  rate  of  speed.  My  impres- 
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sion,  from  the  evidence,  is  that  both  elements  entered  into  the  want 
of  reasonable  care  on  the  part  of  Powell. 

The  facts  are  such  as  to  bring  the  case  within  the  class  referred 
to  in  the  paragraph  quoted  {supra)  from  Hanley  v.  Hayes , and  the 
defence  based  upon  the  “right  of  way”  provision  of  the  Highway 
Traffic  Act  must  fail.  In  my  judgment,  the  collision  was  the 
direct  result  of  Powell’s  failure  to  exercise  reasonable  care  under 
the  then  existing  circumstances.  I would  set  aside  the  judgment  in 
favour  of  Powell  and  direct  judgment  to  be  entered  in  the  first  ac- 
tion in  favour  of  the  plaintiff  Martin  for  $250  damages,  with  costs, 
and  dismissing  Powell’s  action  with  costs;  Martin  and  O’Connor 
to  have  but  one  set  of  costs  of  this  appeal. 

Hodgins  and  Ferguson,  JJ.A.,  agreed  with  Grant,  J.A. 

Magee,  J.A. In  these  two  cross-actions  for  damages  from 
collision  of  two  motor-vehicles  at  an  intersection  of  streets,  there 
is  the  usual  conflict  of  testimony. 

There  is  much  to  be  said  in  support  of  the  finding  of  the 
learned  trial  Judge  that  the  appellant  O’Connor,  the  driver  of  his 
co-defendant  Martin’s  car,  was  negligent,  the  truck  driven  by 
Powell  being  on  his  right  and  seen  by  him,  but  at  most  it  would,  I 
think,  be  contributory  negligence,  and  I do  not  feel  justified  in 
differing  from  the  conclusion  reached  by  the  other  members  of  the 
Court  that  the  respondent  Powell  was  wholly  to  blame. 

Appeal  allowed. 


[ORDE,  J.A.] 

McLean  v.  Ballantyne. 

Church — Property  Held  in  Trust  for  Presbyterian  Congregation — Vote 
not  to  Enter  Union  of  Churches — “N on-concurring  Congregation — 
United  Church  of  Canada  Acts  Ilf  & 15  Geo . V.  ch.  100,  sec.  10 
( Dom .),  and  15  Geo.  V.  ch.  125,  sec.  8 ( Ont .) — “Presbyterian  Church 
in  Canada ” — Continuation  as  Ecclesiastical  Body — Church  “to  be 
Formed ” by  N on-concurring  Congregations — Relationship  of  Con- 
gregation to — Effect  of  Vote  loithout  more. 

By  sec.  10  of  the  United  Church  of  Canad'a  Act  (Dom.),  1924,  14  & 15 
Geo.  V.  ch.  100,  and  sec.  8 of  the  United  Church  of  Canada  Act 
(Ont.),  1925,  15  Geo.  V.  ch.  125,  provision  was  made  for  taking  a vote 
in  any  congregation  of  any  of  the  three  Churches  which  were  to 
constitute  the  United  Church  of  Canada,  to  determine  whether  or  not 
that  congregation  would'  enter  the  United  Church,  and  for  the  destiny 
of  the  property  of  that  congregation  if  it  voted  to  remain  out.  The 
Ontario  Act,  sec.  8 (a),  contained  the  following  additional  provision: 
“In  the  case  of  non-concurring  congregations  of  the  Presbyterian 
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Church  in  Canada,  their  property  on  and  after  June  10th,  1925,  shall 
stand  in  the  same  relation  to  the  Church  to  be  formed  by  such  non- 
concurring  congregations  as  it  stood  to  the  Presbyterian  Church  in 
Canada  before  the  passage  of  this  Act.” 

In  1862,  land  was  conveyed  to  the  trustees  of  a certain  congregation 
of  the  Presbyterian  Church  of  Canada  in  connection  with  the  Church 
of  Scotland,  in  trust  for  the  benefit  of  the  said  congregation  for  the 
support  of  public  worship  and  for  the  purpose  of  erecting  thereon  a 
church  and  a manse,  etc.  The  deed  contained  a declaration  that  the 
congregation  should,  so  long  as  it  remained  in  connection  with  the 
Presbyterian  Church  of  Canada  in  connection  with  the  Church  of 
Scotland,  enjoy  the  property  for  the  purposes  of  the  said  Church  and 
the  maintenance  and  support  thereof. 

Under  an  Ontario  statute,  1874,  38  Viet.  ch.  75,  respecting  the  union 
of  certain  Presbyterian  Churches,  this  congregation  entered  that 
union  and  became  a cohgregation  of  the  Presbyterian  Church  in 
Canada,  and  the  land  and  buildings  referred  to  came  within  the 
provisions  of  sec.  5 of  that  statute,  and  were  thereafter  held  in  trust 
for  and  to  the  use  in  like  manner  of  the  Presbyterian  Church  in 
Canada,  and  so  remained  until  the  events  in  question  in  this  action. 
Pursuant  to  the  provisions  of  sec.  10  of  the  Dominion  Act  of  1924,  a 
vote  of  the  members  of  the  said  congregation  was  taken  in  February, 
1925,  with  the  result  that  22  voted  in  favour  of  union  and  36  against:  — 
Held,  the  vote  having  been  regularly  taken,  that  in  consequence  of  it 
the  congregation  became  a non-concurring  congregation,  within  the 
meaning  of  the  two  statutes. 

The  51st  General  Assembly  of  the  Presbyterian  Church  in  Canada 
convened  on  the  3rd  June,  1925,  and  continued  in  session  until  the 
9th  June,  when  a motion  to  adjourn  was  adopted;  but  the  members 
opposed  to  church  union,  declining  to  accept  the  validity  of  the  ad- 
journment, continued  in  session,  taking  the  view  that  the  people 
and  congregations  whom  they  represented  continued  to  form  the 
Presbyterian  Church  in  Canada:  — 

Held,  that  by  th-e  two  statutes  of  1924  and  1925  respectively  the  Domin- 
ion Parliament  and  the  Ontario  Legislature  contemplated  that  the 
Presbyterian  Church  in  Canada  as  an  ecclesiastical  body  would  be- 
come merged'  in  the  United  Church  of  Canada,  and  that  the  body 
which  would  thereafter  comprise  the  non-concurring  Presbyterian 
congregations  would  result  from  some  voluntary  action  on  their  part, 
and  so  be  a church  “to  be  formed  by  them;”  but  these  legislative 
bodies  could  not  by  legislation  destroy  the  continuity  of  a church  as 
an  ecclesiastical  body. 

And  held,  that,  whether  the  Presbyterian  Church  in  Canada,  as  now 
constituted,  was  ecclesiastically  or  legally  a newly  formed  body  or  a 
continuation  of  the  old  one,  by  reason  of  the  “formation”  (using  the 
language  of  sec.  8(a)  of  the  Ontario  Act)  of  that  body,  the  lands  in 
question  must  be  deemed  automatically  to  stand  in  the  same  relation 
to  it  as  they  did  to  the  Presbyterian  Church  in  Canada  before  the 
10th  June,  1925 — no  further  act  on  the  part  of  the  congregation  indi- 
cating its  adherence  to  that  body  being  necessary. 

The  proper  construction  of  sec.  8(a)  determined. 

An  action  by  the  Trustees  of  the  Congregation  of  the  Presby- 
terian Church  of  Canada  in  connection  with  the  Church  of  Scot- 
land, in  the  Township  of  Pittsburg,  and  by  Charles  McLean,  J.B. 
Jackson,  and  J.  1).  McLean,  asrainst  Robert  Ballantyne,  Henry 
Barnes,  David  McClement,  and  R.  J.  Craig,  for  certain  declara- 
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tions  and  relief  in  respect  of  the  lands  and  buildings  which  formerly 
belonged  to  the  congregation  of  St.  John’s  Church,  Pittsburg. 

The  action  came  on  for  trial  before  Lennox,  J.,  at  Kingston  in 
February,  1927,  and  the  trial  was  continued  in  Toronto.  The 
learned  Judge  reserved  judgment,  but  died  without  having  deliver- 
ed judgment. 

March  2,  1928.  By  consent,  the  action  was  again  tried  before 
Orde,  J.A.,  upon  the  evidence  already  adduced  and  a fresh 
argument. 

A.  B.  Cunningham,  K.C.,  for  the  plaintiffs. 

R.  S.  Robertson,  K.C.,  and  A.  E.  Day,  for  the  defendants  Bal- 
lantyne,  Barnes,  and  McClement. 

D.  L.  McCarthy,  K.C.,  and  Norman  S.  Macdonnell , for  the 
defendant  Craig. 

May  21.  Orde,  J.A. : — The  action  involves  the  ownership,  con- 
trol, and  future  destiny  of  the  lands  and  buildings  which,  prior  to 
the  events  in  question,  belonged  to  the  Congregation  of  the  then 
Presbyterian  Church  in  Canada,  known  as  the  Congregation  of  St. 
John’s  Presbyterian  Church,  Pittsburg,  and  requires  for  its  deter- 
mination the  consideration  of  the  trusts  upon  which  the  lands  and 
buildings  were  then  held,  the  vote  taken  under  the  Dominion  and 
Ontario  Church  Union  Acts,  and  the  subsequent  proceedings  both 
of  the  members  of  St.  John’s  congregation  and  of  those  congrega- 
tions which,  prior  to  the  coming  into  effect  of  the  Union  between 
the  Presbyterian,  Methodist,  and  Congregational  Churches,  had 
formed  part  of  the  Presbyterian  Church  in  Canada,  and  which  had 
voted  themselves  out  of  the  Union. 

The  action  was  originally  launched  in  the  name  of  the  plain- 
tiff trustees  only,  under  that  title,  against  the  defendants  Ballan- 
tyne,  Barnes,  and  McClement.  By  an  order  made  on  the  9th 
December,  1926,  by  Mr.  Justice  Middleton,  the  three  other  plain- 
tiffs were  added,  and  it  was  ordered  that  the  added  plaintiffs  and 
the  then  three  defendants  should  represent  the  congregation  and 
the  session  and  board  of  managers  thereof,  the  three  added  plain- 
tiffs to  represent  those  members  of  such  congregation,  session,  and 
board  of  managers  who  claimed  that  the  congregation  was  a con- 
gregation of  and  within  the  jurisdiction  of  a Church  bein<r  formed 
by  the  congregations  of  the  Presbyterian  Church  in  Canada  that 
voted  not  to  enter  the  United  .Church  of  Canada,  and  the  said 
three  defendants  to  represent  all  other  members  of  the  said  con- 
gregation, session,  and  board  of  managers. 
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The  order  also  added  the  defendant  Craig  as  a party  defendant 
and  directed  that  he  should  represent  the  “Church  claiming 
jurisdiction  over  the  said  congregation/’  that  is,  the  Church  formed 
or  to  be  formed  by  the  non-concurring  Presbyterian  congregations. 

And  it  was  further  ordered  that  the  said  congregation  and  all 
members  and  adherents  thereof  and  of  the  session  and  board  of 
managers  thereof  and  the  said  Church  should  be  bound  by  the  re- 
sult of  the  action,  and  leave  was  given  to  other  persons  interested 
to  apply  to  be  added  as  parties,  and  for  the  delivery  of  amended 
pleadings. 

The  order  also  contained  a proviso  that  nothing  therein  should 
be  deemed  an  admission  by  any  party,  or  to  determine,  or  in  any 
way  prevent  any  party  from  disputing,  that  a Church  had  been 
formed  by  the  non-concurring  congregations  of  the  Presbyterian 
Church  in  Canada. 

The  Acts  in  question  are  the  United  Church  of  Canada  Act, 
passed  by  the  Dominion  Parliament  on  the  19th  July,  1924,  14  & 15 
Geo.Y.  ch.  100,  and  particularly  sec.  10  thereof,  and  the  United 
Church  of  Canada  Act,  passed  by  the  Legislature  of  Ontario  on  the 
14th  April,  1925,  15  Geo.  Y.  ch.  125,  and  particularly  sec.  8 thereof. 

By  the  sections  of  the  two  Acts  just  mentioned,  provision  was 
made  for  the  taking  of  a vote  in  any  congregation  of  any  of  the 
three  Churches  which  were  to  constitute  the  United  Church  of 
Canada,  to  determine  whether  or  not  such  congregation  would  enter 
the  United  Church,  and  for  the  destiny  of  the  property  of  such 
congregation  if  it  voted  to  remain  out.  And  in  sec.  8 (a)  of  the 
Ontario  Act  appears  the  special  provision  upon  the  interpretation 
and  scope  of  which  the  matter  in  dispute  between  the  parties  to  this 
action  wholly  turns.  That  section  is,  to  some  extent,  a repetition 
and  confirmation  of  the  provisions  of  sec.  10  (a)  of  the  Dominion 
Act,  but  it  also  contains  the  following  provision  which  does  not 
appear  in  the  Dominion  Act,  viz. : — 

“In  the  case  of  non-concurring  congregations  of  the  Presbyter- 
ian Church  in  Canada,  their  property  on  and  after  June  10th,  1925, 
shall  stand  in  the  same  relation  to  the  Church  to  be  formed  by 
such  non-concurring  congregations  as  it  stood  to  the  Presbyterian 
Church  in  Canada  before  the  passage  of  this  Act.” 

The  points  raised  by  the  pleadings  will  best  be  understood 
after  a recital  of  the  relevant  facts. 

On  the  27th  March,  1862,  Wesley  McRory,  John  McRory,  and 
George  Oliver  Graves,  for  an  expressed  consideration  of  $50,  con- 
veyed to  Alexander  Grant,  James  Crawford,  and  Peter  Graham,  in 
their  capacity  as  Trustees  of  the  Congregation  of  the  Presbyterian 
Church  of  Canada  in  connection  with  the  Church  of  Scotland,  the 
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lands  in  question,  which  are  described  in  the  8th  paragraph  of  the 
statement  of  claim,  to  be  held  upon  the  following  trusts : — 

“In  trust  for  the  benefit  of  the  said  congregation  for  the  sup- 
port of  public  worship  and  the  propagation  of  Christian  know- 
ledge and  for  the  purpose  of  thereon  erecting,  and  upon  such  part 
thereof  as  the  said  congregation  shall  think  proper,  a church  for 
the  said  congregation,  also  a manse  for  the  use  of  the  minister  of 
the  said  church,  and  further  for  the  benefit  of  the  said  congrega- 
tion for  a burying  ground — the  said  congregation  to  be  at  liberty 
to  set  apart  a portion  of  the  said  lot  for  the  respective  purposes 
aforesaid  as  they  shall  think  proper,  and  the  remainder  of  the  said 
land  and  premises,  if  any  there  be,  to  be  held  by  said  trustees  and 
their  successors  in  office,  subject  to  the  direction  as  to  sale  or  mort- 
gage, as  the  Synod  of  the  said  Presbyterian  Church  of  Canada  in 
connection  with  the  Church  of  Scotland  shall  approve,  order,  and 
direct : And  it  is  hereby  declared  that  the  true  intent  and  meaning 
of  the  said  trust  is,  that  they  the  said  congregation  shall,  so  long 
as  they  remain  in  connection  with  the  said  ‘Presbyterian  Church  of 
Canada  in  connection  with  the  Church  of  Scotland’  and  shall  be 
and  remain  a congregation  thereof,  fully  and  freely  enjoy  the  said 
property  (and  in  case  any  part  thereof  is  sold  the  proceeds  thereof) 
for  the  purposes  of  the  said  Church  and  the  maintenance  and  sup- 
port thereof.” 

The  deed  also  contained  elaborate  provisions  for  the  filling  of 
vacancies  among  the  trustees. 

Under  the  Act  respecting  the  union  of  certain  Presbyterian 
Churches  passed  by  the  Ontario  Legislature  in  1874,  38  Viet.  ch. 
75,  the  congregation  entered  that  union  and  became  a congregation 
of  the  united  body  thereafter  known  as  the  Presbyterian  Church 
in  Canada,  and  the  property  in  question  came  within  the  nrovisious 
of  sec.  5 of  that  Act,  and  was  thereafter  held  in  trust  for  and  to 
the  use  in  like  manner  of  the  Presbyterian  Church  in  Canada,  and 
so  remained  until  the  events  in  question  herein. 

Pursuant  to  the  provisions  of  sec.  10  of  the  Dominion  United 
Church  Act,  a vote  was  taken  by  the  members  of  the  congregation 
in  February,  1925,  with  the  result  that  22  voted  in  favour  of  union 
and  36  against.  It  is  admitted  that  the  vote  was  regularly  taken, 
and  there  can  be  no  doubt  that  in  consequence  of  it  the  congrega- 
tion became  a non-concurring  congregation,  within  the  meaning  of 
the  two  Acts. 

The  result  of  the  vote,  though  regular  and  unquestionably 
binding  upon  the  congregation  in  preventing  any  automatic  entry 
into  the  United  Church,  was  apparently  not  acceptable  to  the 
minister  and  those  members  of  the  congregation  who  were  in  favour 
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of  union,  and  the  vote  was  followed  by  a series  of  events,  many  of 
which  have  no  effect  upon  the  question  to  be  determined  here, 
though  some  of  them  may  be  usefully  mentioned  in  order  that  the 
issue  itself  may  be  clearly  understood.  And  so  the  minister  and 
those  in  favour  of  union  proceeded  to  take  steps  to  thwart  the  will 
of  the  majority  and  to  prevent,  if  possible,  what  one  would  have 
supposed  would  be  the  natural  and  logical  consequences  of  the  vote, 
namely  t'he  connection  of  the  local  church  and  its  property  with  the 
Church  which  it  was  then  known  was  intended  to  be  formed  by  the 
non-concurring  Presbyterian  congregations  of  Canada.  It  is  true 
that  the  Ontario  Act  had  not  yet  been  passed  (it  did  not  receive  the 
royal  assent  until  the  14th  April,  1925),  but  it  was  then  before 
the  Legislature,  and  the  Dominion  Act  of  the  year  before  expressly 
provided  in  sec.  10  (a)  for  the  continuance  of  the  trusts  of  non- 
concurring congregational  property  in  favour  of  any  Church  which 
such  congregation  might  enter. 

Notice  was  accordingly  given  of  a special  meeting  of  the  congre- 
gation for  the  16th  March,  1925,  “to  discuss  and  settle  the  immed- 
iate future  plans  of  this  congregation.”  There  does  not  appear  to 
have  been  any  authority  given  by  the  session  for  the  calling  of  this 
special  meeting,  and  it  is  doubtful  if  under  the  rules  of  the  Pres- 
byterian Church  in  Canada  it  was  regularly  called.  Assuming  that 
it  was,  it  is  questionable  whether  a notice  so  worded  could  justify 
the  resolution  passed  at  the  meeting.  These  points  are,  however, 
of  no  consequence,  as  it  is  admitted  by  counsel  for  the  defendants 
that  the  resolution  had  no  binding  or  legal  effect  whatever. 

The  minutes  of  the  meeting  do  not  record  the  names  of  thn**e 
present.  They  state  that  the  Moderator  (the  Rev.  D.  T.  Lan- 
caster) read  the  section  in  the  “Rules  and  Modes  of  Procedure” 
dealing  with  special  congregational  meetings,  and  that  there  was 
“no  objection  or  notice  of  irregularity  of  the  meeting.”  The 
minutes  then  proceed  as  follows : — 

“The  Moderator  then  spoke  as  to  the  need  to  keep  cemented  the 
two  factions  of  the  congregation,  followed  by  Mr.  Ballantyne.  The 
Moderator  said  we  must  find  some  way  to  keep  the  unity  of  the 
congregation. 

“It  was  moved  by  D.  IT.  McClement  and  seconded  by  Jas. 
English  that  the  congregation  take  no  further  action  to  unite  with 
any  other  Church  (Union  or  Anti)  this  year. 

“After  much  argument  by  Messrs.  Finnigan,  Jackson,  and  C. 
Gates,  motion  carried  without  a dissenting  vote.” 

Whether  the  statement  in  the  minutes  that  the  motion  was 
“carried  without  a dissenting  vote”  is  accurate  is  extremely  doubt- 
ful. Mr.  Gates  swears  that  he  was  present  at  the  meeting,  and  that 
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he,  Mr.  Finnigan,  and  Mr.  Jackson  objected  to  the  motion  on  the 
ground  that  the  congregation  had  already  taken  a vote  not  to  enter 
the  United  Church.  The  resolution  was  carried  by  a standing  vote 
and  not  by  ballot,  and  there  appears  to  have  been  no  effort  to  con- 
fine the  vote  to  members  entitled  to  vote. 

That  there  was  no  real  unanimity  behind  this  futile  action  on 
the  part  of  the  Minister  and  those  who  were  for  the  time  being 
officially  in  control  of  the  church  property,  and  of  the  services  and 
other  activities  of  the  congregation,  is  clear  from  what  happened 
immediately  afterwards. 

Some  time  in  April,  1925,  a meeting  of  non-concurring  mem- 
bers of  the  congregation  was  held  at  the  home  of  Anthony  English, 
at  which  three  delegates  were  appointed  to  attend  the  Congress 
of  non-concurring  Congregations  of  the  Presbyterian  Church  in 
Canada,  which  was  to  be  held  in  Toronto  on  or  about  the  10th  June, 
1925.  That  was  the  day  on  which  under  the  governing  legislation 
the  union  of  the  three'  bodies  making  up  the  United  Church  of 
Canada  would  be  consummated. 

On  the  27th  April,  1925,  a meeting  of  certain  of  the  Presby- 
terian Ministers  and  Elders  of  the  then  Kingston  Presbytery  of 
the  Presbyterian  Church  in  Canada  was  held  in  Belleville,  at  which 
there  was  purported  to  be  constituted  “a  Provisional  Kingston 
Presbytery  in  connection  with  the  continuing  Presbyterian 
Church.”  St.  John’s  Church,  Pittsburg,  formed  part  of  the  then 
Kingston  Presbytery. 

It  is  not  necessary  to  relate  in  detail  all  that  happened  about 
the  10th  June,  1925.  On  the  3rd  June,  1925,  the  51st  General 
Assembly  of  the  Presbyterian  Church  in  Canada  met  in  Toronto. 
This  body  was  made  up  of  Commissioners,  both  clerical  and  lay, 
and  represented  the  whole  Canadian  Presbyterian  Church. 

The  Assembly,  as  so  constituted,  sat  from  day  to  day  until 
the  9th  June,  1925.  On  the  5th  June  the  report  of  the  committee 
on  church  union  was  presented  and  adopted.  Thereupon  a formal 
“Dissent  from  and  Protest  against  the  Action  of  t'he  Assembly”  was 
presented  and  a formal  answer  was  made  thereto  and  recorded. 

On  the  9th  June,  a resolution  was  adopted  to  the  effect  that 
when  the  Assembly  adjourned  that  afternoon,  it  should  adjourn  to 
meet  lin  College  Street  Presbyterian  Church  (the  place  at  which 
it  was  then  sitting)  at  9 a.m.  on  Wednesday  the  24th  June,  1925, 
unless  in  the  meantime  its  rights,  privileges,  authorities  and  powers 
had  ceased  under  the  terms  of  sec.  22  (a)  of  the  Dominion  United 
Church  of  Canada  Act.  Later  in  the  afternoon  the  Moderator 
adjourned  the  Assembly  in  the  terms  of  this  resolution. 

29— 62— o.L.R, 
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A large  number  of  the  Commissioners,  both  clerical  and  lay, 
comprising  those  opposed  to  church  union,  declined  to  accept  the 
validity  of  this  adjournment  and  continued  in  session,  the  subse- 
quent proceedings  purporting,  so  far  as  the  minutes  record  the 
same,  to  be  a continuation  of  the  sittings  of  the  51st  General  As- 
sembly of  the  Presbyterian  Church  in  Canada.  These  subsequent 
proceedings  appear  at  pp.  88  et  seq.  of  the  printed  Acts  and  Pro- 
ceedings of  the  51st  General  Assembly,  put  in  at  the  trial  as 
exhibit  30. 

Whether  or  not  the  non-concurring  minority  of  the  Commis- 
sioners could  validly  so  continue  the  proceedings  of  the  Assembly, 
under  the  ecclesiastical  law  governing  the  Presbyterian  Church  in 
Canada  as  it  was  constituted  on  the  9th  June,  1925,  is  not  in  ques- 
tion here.  That  the  non-concurring  Presbyterians  take  the  view 
that  the  people  and  congregations  whom  they  represented  and  for 
whom  they  purported  to  act  during  the  continued  sittings  on  and 
after  the  9th  June,  1925,  continued  to  form  the  Presbyterian 
Church  in  Canada,  which  as  an  ecclesiastical  body  was  unincor- 
porated, is  clear  both  from  the  terms  of  the  minutes  of  their  pro- 
ceedings on  and  after  that  date,  and  from  the  fact  that  the  next 
annual  meeting  of  their  General  Assembly  in  Montreal  on  the  2nd 
June,  1926,  was  styled  the  52nd  General  Assembly  of  the  Presby- 
terian Church  in  Canada.  Whether  or  not  that  view  is  sound, 
either  legally  or  ecclesiastically,  is  not  in  my  judgment  of  any 
consequence  so  far  as  the  question  here  involved  is  concerned. 

But  the  fact  that  these  representatives  of  the  non-concurring 
Presbyterian  congregations  and  individuals  take  the  ground  that 
the  body  which  comprises  the  non-concurring  Presbyterians  is 
ecclesiastically  a continuation  of  the  Presbyterian  Church  in  Can- 
ada and  that  it  adheres  to  and  teaches  the  same  doctrines  and  the 
same  system  and  principles  of  worship  and  Church  government  as 
those  maintained  and  taught  by  the  Presbyterian  Church  in  Canada 
before  the  10th  June,  1925,  is  of  importance  in  determining  the 
destiny  of  the  property  of  St.  John’s  Presbyterian  Church,  Pitts- 
burg, having  regard  to  the  trusts  upon  which  it  must  be  held. 

That  the  Dominion  Parliament  and  the  Ontario  Legislature 
contemplated  that  the  Presbyterian  Church  in  Canada  as  an  eccles- 
iastical body  would  become  merged  in  the  newly  formed  body  to 
be  called  the  United  Church  of  Canada  and  that  the  body  which 
would  thereafter  comprise  the  non-concurring  Presbyterian  congre- 
gations would  result  from  some  voluntary  action  on  their  part,  and 
so  be  a church  “to  be  formed  by  them,”  is,  I think,  quite  clear 
from  the  legislation  in  question.  But,  whatever  may  be  the  powers 
of  parliaments,  legislatures,  or  other  governments  over  the  prop- 
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erty  of  religious  bodies,  they  cannot  by  legislation  destroy  the  con- 
tinuity of  a church,  by  which  I mean  a body  of  men  voluntarily 
associated  together  to  maintain  and  teach  certain  doctrines  and  to 
carry  on  a system  of  worship  and  ecclesiastical  government.  Gov- 
erning powers  may  deprive  an  ecclesiastical  body,  or  its  congrega- 
tional or  other  component  units,  of  their  property.  They  may  sup- 
press and  make  illegal  the  open  confession  of  its  faith  or  the  prac- 
tice of  its  forms  of  worship.  But  no  earthly  power  can  destroy  the 
continuity  of  its  existence  as  a part  of  the  Church  militant  here  on 
earth  except  perhaps  by  slaughtering  all  its  members  or  persuad- 
ing them  to  renounce  their  adhesion  to  its  authority. 

Whether  or  not,  by  becoming  part  of  the  United  Church  of 
Canada,  former  Presbyterians  in  any  way  renounced  the  funda- 
mental principles  of  their  faith  as  Presbyterians  must  be  left  for 
theologians  and  ecclesiastical  lawyers  to  determine.  That  those 
who  did  so  did  not  consider  that  they  were  abandoning  their  Pres- 
byterian principles  is,  of  course,  clear,  and  their  opinion  must  be 
given  by  the  Court,  in  determining  the  questions  in  issue  here, 
as  much  weight  as  the  opinion  of  the  non-concurrents  who  believe 
that  the  basis  of  Union  is  inconsistent  with  Presbyterian  prin- 
ciples. 

It  may  well  be  that  ecclesiastically  the  Presbyterian  .Church  in 
Canada  instead  of  continuing  in  one  stream  has  divided  into  two, 
and  that  the  United  Church  of  Canada  and  the  body  (whether  it 
be  regarded  as  a continuation  of  the  old  Church,  or  as  one  newly 
formed  with  the  same  doctrines  and  system  of  worship  and  gov- 
ernment, is  immaterial)  which  comprises  the  non-concurring 
Presbyterians  of  Canada,  are  both  in  reality  keeping  alive  the  faith 
and  tenets  of  Presbyterianism. 

That  the  Ontario  Legislature  considered  that  the  opposition 
of  a large  number  of  Presbyterians  to  the  proposed  Union  would 
naturally  result  in  a division  of  the  stream  of  Presbyterianism  is 
clear  from  the  Act  itself.  While  the  entry  into  the  United  Church 
of  any  Presbyterian  congregation  carried  with  it  the  congrega- 
tional property  and  in  the  eyes  of  the  law  did  no  violence  to  the 
trusts  upon  which  that  property  was  held,  it  was  likewise  not  in- 
compatible with  those  trusts  for  a Presbyterian  congregation  to 
vote  itself  out  of  the  Union. 

That  the  property  of  St.  John’s  Presbyterian  Church,  Pitts- 
burg, does  not,  at  present,  stand  in  any  relationship  to  the  United 
Church  of  Canada,  is  admitted.  Whether,  by  reason  of 
the  formation  of  the  present  Presbyterian  Church  in  Canada 
(I  use  the  word  “formation”  because  of  the  language  of  sec. 
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8(a)  of  the  Ontario  Act,  and  not  as  indicating  any  view  one  way 
or  the  other  as  to  whether  the  Presbyterian  Church  in  Canada  as 
now  constituted  is  ecclesiastically  or  legally  a newly  formed  body 
or  a continuation  of  the  old  one),  the  lands  in  question  must  be 
deemed  automatically  to  stand  in  the  same  relation  to  that  body 
as  they  did  to  the  Presbyterian  Church  in  Canada  before  the  10th 
June,  1925,  or  some  act  on  the  part  of  St.  John's  congregation 
indicating  its  adherence  to  the  Presbyterian  Church  so  formed  is 
necessary,  is  the  neat  point  to  be  decided  here. 

Mr.  Robertson  strenuously  argued  that,  notwithstanding  the 
February  vote  against  union,  it  was  still  open  to  the  congregation 
to  determine  its  own  destiny,  and  that  it  might  decide  not  to  enter 
the  newly  formed  or  continuing  Presbyterian  Church,  and  so  might 
continue  as  an  independent  congregation,  owing  allegiance  to  no 
larger  ecclesiastical  body,  and  yet  remain  Presbyterian,  and  so 
entitled  to  retain  and  use  the  congregational  property  without 
thereby  violating  the  trusts  upon  which  it  was  originally  conveyed 
and  had  since  been  held  under  the  Act  of  1874. 

As  already  stated,  the  whole  question  turns  upon  the  proper 
construction  of  the  provisions  of  sec.  8(a)  of  the  Ontario  Act  as 
to  the  property  of  non-concurring  congregations.  The  first  sen- 
tence of  that  section  follows  almost  verbatim  and  is  precisely  of 
the  same  effect  (that  is,  in  its  terms — there  may,  of  course,  be 
some  constitutional  limitations  to  the  scope  of  the  Dominion  Act) 
as  the  first  sentence  of  sec.  10(a)  of  the  Dominion  Act.  It  reads 
as  follows : — 

“8. — (a)  Provided  always  that  if  any  congregation  in  connec- 
tion or  communion  with  any  of  the  negotiating  churches  shall,  at  a 
meeting  of  the  congregation  regularly  called  and  held  before  the 
10th  day  of  June,  1925,  decide  by  a majority  of  votes  of  the  per- 
sons present  at  such  meeting  and  entitled  to  vote  thereat  not  to 
enter  the  said  union  of  the  said  churches,  then  and  in  such  case 
the  property,  real  and  personal,  belonging  to  or  held  in  trust  for 
or  to  the  use  of  or  for  the  benefit  of  such  non-concurring  congre- 
gation shall  remain  unaffected  by  this  Act,  except  that  any 
church  formed  by  non-concurring  congregations  of  the  respective 
negotiating  churches  into  which  such  congregation  enters  shall 
stand  in  the  place  of  the  respective  negotiating  churches  in  respect 
of  any  such  trusts  relating  to  such  property,  and  except  that  in 
respect  of  any  such  congregation  which  does  not  enter  any  church 
so  formed  such  property  shall  be  held  by  the  existing  trustees  or 
other  trustees  elected  by  the  congregation  free  from  any  trust  or 
reversion  in  favour  of  the  respective  negotiating  churches  and  free 
from  any  control  thereof  or  connection  therewith." 
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If  the  Ontario  Act  had  stopped  here  there  might  be  no  answer 
to  Mr.  Robertson’s  argument.  The  provision  is  general  and  ap- 
plies to  each  of  the  three  churches  entering  the  Union,  and  the 
two  exceptions  clearly  make  it  optional  with  any  non-concurring 
congregation  whether  it  will  enter  any  Church  formed  by  non- 
concurring congregations  or  remain  independent.  In  the  one  case 
the  Church  so  formed  shall  stand  in  the  place  of  the  original 
Church  in  respect  of  any  trusts  relating  to  the  congregation’s  prop- 
erty. In  the  other  case,  that  of  the  non-concurring  congregation 
which  decides  to  remain  independent,  the  property  is  to  be 
free  from  any  trust  or  reversion  in  favour  of  the  original  Church. 
This  latter  provision  is  negative  in  its  character  and  nothing  is 
said  as  to  the  scope  and  character  of  the  trusts  upon  which  the 
independent  congregation  is  to  hold  its  property  thereafter. 

But  in  sec.  8(a)  of  the  Ontario  Act,  immediately  after  the 
provision  quoted  above,  were  inserted 'the  following  words: — 

“In  the  case  of  non-concurring  congregations  of  the  Presby- 
terian Church  in  Canada,  their  property  on  and  after  June  10th, 
1925,  shall  stand  in  the  same  relation  to  the  church  to  be  formed 
by  such  non-concurring  congregations  as  it  stood  to  the  Presby- 
terian Church  in  Canada  before  the  passage  of  this  Act.” 

What  do  these  words  mean,  having  regard  to  the  circumstances 
in  which  they  were  passed  and  to  the  immediately  preceding  pro- 
visions of  the  section?  Mr.  Robertson  says  they  are  meaningless, 
but  I am  quite  unable  to  follow  his  argument  to  that  end.  He 
says  that  this  special  provision  did  not  deprive  each  non-concur- 
ring Presbyterian  congregation  of  its  right  to  decide  whether  or 
not  it  would  enter  any  Church  formed  by  its  sister  non-concurring 
Presbyterian  congregations,  and  that  until  it  voluntarily  submits 
itself  to  the  authority  of  the  Church  to  be  so  formed,  either  by 
taking  part  in  its  formation  or  by  subsequently  joining  it,  it  can 
remain  independent,  and  that,  if  it  so  chooses  to  remain  indepen- 
dent, its  property  cannot  become  impressed  with  any  trusts  in 
favour  of  such  Church  or  be  in  any  way  under  the  control  of  the 
authorities  of  that  Church. 

There  are,  in  my  opinion,  several  answers  to  this  argument, 
but  the  first  and  most  obvious  one  is  that  if  the  special  provision 
in  sec.  8(a)  as  to  non-concurring  Presbyterian  congregations  has 
the  limited  meaning  urged  by  Mr.  Robertson,  then  why  was  it 
inserted  in  the  Act  at  all?  Everything  that  was  to  be  accom- 
plished by  this  special  provision,  if  limited  in  the  way  suggested, 
was  already  provided  for  by  the  earlier  provisions,  which  gave  to 
all  non-concurring  congregations,  whether  Presbyterian,  Metho- 
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dist,  or  Congregational;,  as  I have  already  pointed  out,  complete 
freedom  of  action  as  to  their  own  future ; and  so  the  special  proviso 
is  utterly  futile  and  ineffective. 

Can  that  possibly  be  what  the  Legislature  intended?  What 
were  the  circumstances  in  which  that  provision  was  passed?  A 
very  large  part  of  the  Presbyterian  Church  in  Canada  (large  both 
in  the  number  of  individuals  and  in  the  number  of  congregations 
of  which  those  individuals  make  up  the  majority  in  membership) 
was  strenuously  opposing  the  consideration  of  the  proposed  union 
of  the  Presbyterian  Church  with  the  Methodist  and  Congregational 
Churches.  They  contemplated,  as  the  evidence  at  the  trial  estab- 
lishes, the  continuation,  as  far  as  they  could,  of  the  Presbyterian 
Church  in  Canada,  and  made  every  possible  preparation  to  carry 
that  intention  into  effect.  One  of  the  steps  to  that  end  was  to 
procure  the  insertion  in  sec.  8(a)  of  the  special  provision  in  ques- 
tion. Immediately  upon  the  consummation  of  the  Union  effected 
by  the  Dominion  and  Provincial  Church  Union  Acts,  the  non- 
concurring Church  Commissioners  and  others  proceeded  to  com- 
plete their  plans  by  reorganising  and  repairing  the  shattered  struc- 
ture of  the  Presbyterian  Church  so  that  it  might  continue  to  house 
those  who  declined  to  go  into  the  United  Church.  The  ecclesiasti- 
cal body  as  so  reorganised  and  repaired  unquestionably  represents 
the  whole  non-concurrent  body  of  Presbyterians  in  Canada  from 
the  Atlantic  to  the  Pacific.  As  I have  already  stated,  it  is  im- 
material whether  that  body  is  ecclesiastically  a continuation  of 
tpe  old  Church  or  a new  Church  formed  from  the  wreckage  of 
the  old,  but  with  the  same  faith  and  system  of  worship  and  gov- 
ernment. It  may  perhaps  be  both.  But  that  it  is  “the  Church” 
which  sec.  8(a)  contemplated  would  “be  formed”  by  those  Pres- 
byterian congregations  who  refused  to  go  into  the  United  Church 
is,  in  my  opinion,  beyond  question. 

Mr.  Robertson  asks  what  would  be  the  effect  of  the  provision 
if  the  non-concurring  Presbyterians  had  seen  fit  to  form  more  than 
one  Church,  for  example  one  for  Eastern  Canada  and  another  for 
Western  Canada,  or  one  for  each  Province?  In  such  case  could 
the  property  here  in  question  be  forcibly  tied  to  any  one  of  such 
Churches  in  the  absence  of  some  act  of  the  congregation  expres- 
sing its  desire  to  join  that  Church?  The  simplest  answer  to  that 
argument  is,  I think,  that  no  such  thing  has  happened  or  can 
happen.  Had  it  happened,  new  difficulties  might  have  arisen 
which  might  necessitate  the  further  intervention  of  the  Legislature 
for  their  removal.  What  has  happened  is  the  very  thing  the  Legis- 
lature had  in  mind  when  it  inserted  the  special  proviso. 
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That  being  the  case,  is  it  open  to  those  in  control  of  the  man- 
agement of  St.  John’s  congregation,  or  even  to  a majority  of  the 
members  of  the  congregation,  either  as  that  membership  stood  on 
the  19th  July,  1924,  or  as  now  constituted,  to  hold  and  manage 
the  property  of  the  congregation  free  from  the  authority  and  con- 
trol of  the  Church  so  formed  without  doing  violence  to  the  trusts 
upon  which  that  property  is  to  be  held  ? 

I am  clearly  of  the  opinion  that  no  such  course  as  suggested 
is  legally  possible.  So  far  as  the  future  destiny  of  the  property 
of  Presbyterian  congregations  was  concerned,  the  Legislature  left 
open  either  one  of  two  courses.  If  the  congregation  failed  to  vote 
itself  out  of  the  TTnion,  its  property,  on  the  10th  June,  1925,  auto- 
matically came  under  the  control  of  the  United  Church  of  Can- 
ada, and  in  that  event  there  was  no  locus  poenitentice  or  room  for 
vain  regrets,  even  for  the  majority  of  the  congregation’s  mejnbers. 
If,  on  the  other  hand,  the  congregation,  by  a regular  and  valid 
vote,  as  that  in  the  present  case  admittedly  was,  decided  to  remain 
out  of  the  Union,  then  its  property  was  just  as  clearly  and  def- 
initely destined  to  become  subject  to  the  control  of  “the  Church 
to  be  formed”  by  the  non-concurring  Presbyterian  congregations. 
That  Church,  in  my  judgment,  has  in  fact  been  formed  within  the 
meaning  and  intent  of  sec.  8 (a),  and  the  present  Presbyterian 
Church  is  none  the  less  the  church  so  formed  merely  because  one 
congregation  has  so  far  given  no  formal  adhesion  to  it. 

If  the  contention  is  sound,  that  some  further  act  than  the  vote 
to  remain  out  of  the  Union  was  intended  before  its  property  could 
be  brought  under  the  control  of  the  reorganised  or  newly  formed 
Presbyterian  Church,  the  sequel  might  in  many  cases  have  been 
extraordinary  and  the  protection  designed  for  the  non-concurrents 
be  defeated.  The  power  to  vote  upon  the  question  of  union  was 
expressly  confined  to  those  who  were  in  full  membership  on  the 
19th  July,  1924.  No  accession  to  the  membership  between  that 
date  and  the  taking  of  the  vote  could  affect  the  matter  one  way 
or  the  other.  And  the  right  to  vote  could  in  no  way  be  affected 
by  the  views  of  the  minister  or  of  the  session.  Surely,  in  the  face 
of  this  explicit  limitation  of  the  voting  power  to  those  who  were 
members  on  the  19th  July,  1924,  the  consequence  of  the  vote  was 
not  to  be  nullified  by  the  votes  of  those  who  had  joined  the  con- 
gregation after  the  19th  July,  1924,  or  who  might  join  after  the 
vote  had  been  taken,  or  even  by  the  possible  change  of  front  of 
some  of  those  who  had  voted  against  union.  If  this  were  possible, 
then  if,  as  appears  to  be  the  case  here,  the  majority  of  the  session 
were  opposed  to  the  non-concurrents,  they  would  be  able,  by  their 
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power  to  admit  or  reject  new  members,  to  defeat  the  intention  of 
the  Act,  and  to  thwart  the  will  of  the  majority  who  had  voted  to 
remain  out  of  the  Union. 

It  is  unnecessary  to  rehearse  in  detail  all  the  steps  which  were 
taken  on  both  sides  after  the  10th  June,  1925,  to  break  the  dead- 
lock which  appeared  to  have  arisen,  due  solely  to  the  fact  that  the 
effective  control  of  the  congregational  property  happened  to  be 
in  the  hands  of  those  who  wished  to  prevent  the  property  from 
coming  under  the  control  of  the  reorganised  or  newly  formed 
Presbyterian  Church.  The  resolutions  purported  to  be  passed  by 
the  congregation  were  utterly  futile.  On  the  other  hand,  the  ac- 
tions taken  by  the  Presbytery  of  Kingston,  while  quite  logical  and 
reasonable  in  the  circumstances,  did  not  really  advance  the  matter 
or  affect  the  relative  positions  of  the  contending  parties,  except 
perhaps  that  they  establish  that  in  the  view  of  the  Kingston  Pres- 
bytery the  congregation  of  St.  John’s  Church  prqperly  belongs  to 
the  Presbyterian  Church  in  Canada  and  comes  within  its  jurisdic- 
tion and  authority. 

It  is  urged  that  the  congregation  as  such  ought  not  to  be  com- 
pelled against  its  will  to  enter  the  reorganised  or  newly  formed 
Presbyterian  Church  in  Canada.  But  no  one  is  seeking  to  compel 
the  congregation  as  a congregation  to  do  anything.  The  plaintiffs 
are  entitled — and  it  is  immaterial  whether  they  are  technically 
the  duly  appointed  trustees  of  the  property  within  the  terms  of 
the  original  deed  or  not — as  representing  the  non-concurrents, 
whether  now  a majority  or  a minority  of  the  congregation,  to  have 
the  trusts  upon  which  the  property  wafs  originally  conveyed  and 
held  duly  carried  out,  according  to  the  terms  of  the  trusts  and  of 
the  legislation  affecting  them. 

Can  that  be  done  by  the  congregation’s  remaining  independent  ? 
The  evidence  of  the  Rev.  Stuart  Parker  established  clearly,  I 
think,  that  congregational  independence  is  inconsistent  with  Pres- 
byterianism. Some  instances  were  cited  of  congregations  which 
after  the  Union  of  Presbyterian  Churches  effected  in  1874  re- 
mained out  of  the  Union. 

Section  2 of  the  Act  of  1874  (38  Yict.  ch.  75,  Ont.)  provided 
that  the  property  of  any  such  congregation  should  remain  un- 
affected by  the  Act.  But  the  Act  was  silent  as  to  what  in  that 
event  was  to  become  of  the  congregational  property,  and  it  might 
well  be  that  to  remain  independent  might  have  violated  and  so 
perhaps  have  terminated  the  trusts  altogether  in  some  particular 
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Section  8(a)  of  the  Ontario  Act  of  1925  leaves  no  opening  for 
congregational  independence  for  any  Presbyterian  congregation 
in  regard  to  the  trusts  governing  its  property.  It  must  either  go 
into  the  United  Church  or  into  the  Church  “to  be  formed”  by  the 
non-concurring  congregations.  There  is  no  middle  or  other  course 
if  it  wishes  to  comply  with  the  trusts  upon  which  its  property  is 
held. 

It  is  elementary  that  even  a minority  of  a religious  body  is 
entitled  to  enforce  the  trusts  which  govern  its  property.  In  the 
present  case,  whether  the  plaintiffs  represent  a majority  or  a 
minority  of  the  present  congregation,  they  are  entitled  to  a judg- 
ment declaring  that  the  lands  in  question  cannot  be  diverted  from 
the  purposes  for  which  they  are  held. 

Mr.  Robertson  laid  much  stress  upon  what  he  argued  was  the 
weakness  of  the  plaintiffs’  position,  and  argued  that  they  must 
rely  upon  the  strength  of  their  own  position  and  not  upon  the 
weakness,  if  any,  of  that  of  the  defendants : in  other  words,  that 
whether  or  not  the  contention  that  the  congregation  may  remain 
independent  without  violating  the  trusts  is  not  really  the  question, 
but  whether  or  not  the  plaintiffs  can  under  the  language  of  sec. 
8(a)  force  the  congregational  property  into  the  control  of  the 
present  Presbyterian  Church  in  Canada.  As  between  the  two  con- 
tentions I think  that  what  I have  already  said  expresses  my  view 
that,  having  regard  to  the  true  meaning  and  intention  of  the 
legislation,  the  position  of  the  plaintiffs  is  really  the  stronger. 

But  I do  not  think  this  case  really  falls  to  be  determined  upon 
any  such  principle.  There  are  types  of  cases  where  that  principle 
is  applicable.  But  here  the  equitable  powers  of  the  Court  are 
invoked  to  enforce  a trust,  and  all  those  interested  are  either  par- 
ties or  are  adequately  represented,  and  it  is  for  the  Court  to  deter- 
mine how,  in  the  extraordinary  circumstances  that  have  arisen, 
the  trusts  are  to  be  properly  preserved  and  complied  with  here- 
after. In  such  a case  it  is  immaterial  who  are  plaintiffs  and  who 
defendants,  if  all  those  interested  are  before  the  Court. 

Holding  as  I do  that  after  the  vote  against  union  it  was  no 
longer  open  to  the  congregation  to  interfere  with  the  future  des- 
tiny of  the  congregational  property,  it  is  my  duty  to  give  effect  to 
the  conclusions  which  I have  reached,  and  to  pronounce  a judgment 
which  will  enforce  the  trusts. 

There  will  therefore  be  judgment: — 

1.  Declaring  that  the  lands  in  question  stand  in  the  same  re- 
lation to  the  reorganised  or  newly  formed  Presbyterian  Church  in 
Canada  as  they  stood  to  the  Presbyterian  Church  in  Canada  before 
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the  passing  of  the  Ontario  Act  of  1925,  and  that  the  said  lands  are 
now  held  and  are  to  be  hereafter  held  in  trnst  for  the  benefit  of 
the  congregation  of  St,  John's  Church,  Pittsburg,  for  the  pur- 
poses set  forth  in  the  deed  declaring  said  trusts  above  mentioned, 
as  a congregation  in  connection  with  said  reorganised  or  newly 
formed  Church  now  called  the  Presbyterian  Church  in  Canada, 
and  not  otherwise. 

2.  Enjoining  the  defendants,  other  than  the  defendant  Craig, 
and  their  servants  and  agents,  and  any  minister  or  other  person 
acting  under  them  or  with  their  sanction  or  permission,  from 
hereafter  using  the  said  lands  for  public  worship  or  any  other 
purpose  except  in  accordance  with  the  trusts  as  above  declared. 

3.  By  way  of  mandatory  injunction,  requiring  the  defendants, 
other  than  the  defendant  Craig,  immediately  to  deliver  up  posses- 
sion of  the  said  lands  to  the  plaintiffs. 

4.  Removing  the  defendants,  other  than  the  defendant  Craig, 
from  any  position  as  trustees  under  the  said  deed  which  they  may 
now  legally  hold  or  claim  to  hold,  and  until  new  trustees  are  duly 
elected  or  the  appointment  of  the  plaintiffs  is  confirmed  at  a prop- 
erly constituted  meeting  of  the  congregation  to  be  held  after  the 
plaintiffs  are  placed  in  possession  of  the  said  lands,  declaring  that 
the  plaintiffs  shall  be  deemed  to  be  the  trustees  of  the  said  lands 
for  the  purposes  of  the  said  trusts  as  above  declared. 

5.  Providing  that  the  costs  of  the  plaintiffs  and  of  the  defend- 
ant Craig  are  to  be  paid  by  the  other  defendants. 


[APPELLATE  DIVISION.] 

Banque  Provinciale  du  Canada  v.  Capital  Trust  Corporation. 

Mortgage — Powers  of  Executors — General  Charge  of  Debts — Trustee 
Act,  sec.  47 — Mortgagers  not  Stated  to  be  Mortgaging  as  Executors 
— Intent  Gathered  from  Recitals  and  Covenants — Validity  of  Mort- 
gage— Approval  of  Creditors  and  Beneficiaries — Embarking  Capital 
in  Business  of  Testator — Exhaustion  of  other  Securities  before 
Enforcing  Mortgage — Extinction  of  Debentures  Held  as  Security — 
Claim  of  Assignee  of  Creditor — Unjust  Preference — Estopped — 
Property  Purchased  by  Bank  from  Liquidator  of  Company. 

In  an  action  upon  a mortgage  for  foreclosure,  it  appeared  that  it  was 
not  stated  in  the  mortgage-deed  that  the  mortgagors  were  mortgaging 
as  executors: — 

Held,  having  regard  to  the  recitals  and  covenants  in  the  instrument, 
and  to  the  facts  that  it  was  signed  and  sealed  by  the  three  executors 
of  T.  L.  and  that  the  words  “executors  of  the  estate  of  T.  L.”  ap- 
peared' below  their  signatures,  that  the  intent  was  plain  and  the 
mortgage  was  made  by  the  executors  as  such. 
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2.  The  will  of  T.  L.  contained  an  express  direction  that  all  his  just 
debts  should  be  first  paid  and  satisfied  by  his  executors  out  of  his 
estate.  The  executors,  instead  of  borrowing  the  money  elsewhere 
upon  mortgage  of  their  testator's  property,  and  therewith  paying  the 
amount  owing  by  him  to  the  plainiff  bank,  made  a mortgage  direct 

■ to  the  bank,  and  thereby  secured  a delay  of  several  years  in  the  col- 
lection by  the  bank  of  the  amount  owing  to  it:  — 

Held,  that  the  direction  to  pay  debts  constituted  a debt-charge  upon 
the  lands  of  the  testator,  and  under  the  provisions  of  the  Trustee 
Act,  R.S.O.  1914,  ch.  121,  sec.  47,  the  executors  had  power  to  sell  or 
mortgage  or  both;  and  the  giving  of  a mortgage  for  a debt  already 
owing  was  not  different  in  principle  from  the  giving  of  a mortgage 
for  a present  advance. 

Held,  also,  upon  the  evidence,  that  the  members  of  the  testator’s  family 
knew  what  was  being  done  by  the  executors  in  making  the  mortgage 
and  did  not  object. 

In  the  circumstances  of  the  case,  the  mortgage  was  validly  given  and 
was  a valid  charge  upon  the  property  in  favour  of  the  bank. 

Re  Reynolds  and  Harrison  (1921),  51  O.L.R.  123,  and  Miles  v.  Dnrn - 
ford  (1852),  2 DeG.  M.  & G.  641,  referred  to. 

Bannerman  v.  Binlcs  (1925),  57  O.L.R.  265,  and  Stroughill  v.  Anstey 
(1852),  4 DeG.  M.  & G.  744,  distinguished. 

3.  There  was  no  evidence  to  support  the  complaint  that  the  executors 
without  authority  embarked  more  capital  in  the  business  which  had 
been  carried  on  by  the  testator. 

4.  It  was  provided  in  the  mortgage-deed  that  the  mortgagee  must  ex- 
haust all  other  securities  before  exercising  the  powers  and'  rights 
vested  in  it  by  the  mortgage:  — 

Held,  upon  the  evidence,  that  all  other  securities  were  exhausted  be- 
fore any  proceedings  were  taken  upon  the  mortgage. 

Certain  debentures  held  by  the  mortgagee  (the  bank)  had  in  fact,  be- 
fore any  proceedings  were  taken  under  the  mortgage,  ceased  to  exist 
and  no  longer  constituted  a security. 

5.  Property  of  the  incorporated  company  through  which  the  testator 
carried  on  business  was  purchased  by  the  bank  from  the  liquidator 
of  the  company.  It  was  not  a purchase  by  the  mortgagee  from  itself 
and  could  not  be  objected  to.  The  bank  became  owner  in  fee. 

6.  A nephew  of  the  testator,  who  had  lent  him  money,  recovered 
against  the  defendant,  a trust  corporation,  which  had  been  appointed 
administrator  with  the  will  annexed  in  lieu  of  the  original  execu- 
tors, a judgment  for  the  amount  lent,  and  issued  execution,  under 
which  the  sheriff  seized  chattels  in  the  house  which  had  belonged  to 
the  testator  and  in  which  his  children  were  living  and  which  was 
comprised'  in  the  mortgage.  One  of  the  children  paid  what  was 
owing;  upon  the  judgment  and  took  an  assignment  of  it:  — 

Held,  that,  in  the  circumstances  of  the  case,  the  children  being  per- 
mitted by  the  bank  to  live  in  the  house  for  several  years,  paying  no 
rent,  the  assignee  of  the  judgment  could  not  be  allowed  to  set  up 
that  the  mortgage  to  the  bank  was  an  unjust  preference. 

Per  Ferguson,  J.A. : — Section  47  of  the  Trustee  Act  does  not  empower 
executors  or  trustees  to  mortgage  the  trust  property  to  a creditor  of 
the  testator  for  the  purpose  and  with  the  effect  of  better  securing 
that  creditor  rather  than  with  the  effect  and  intent  of  paying  him. 
The  bank’s  right  to  enforce  its  mortgage,  to  the  prejudice  of  other 
creditors  or  of  the  beneficiaries,  can  be  supported!  only  on  the  theory 
that  the  legal  estate  being  vested  in  the  trustees  subject  to  the  rights 
of  the  creditors  and  beneficiaries,  the  trustee  had  power  to  convey 
with  the  assent  of  both  creditors  and  beneficiaries;  and,  all  the  credi- 
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tors  and  beneficiaries  having  signified'  their  approval  of  the  mortgage, 
or  having  by  conduct  estopped  themselves  from  questioning  the  pro- 
priety of  the  conduct  of  the  trustees,  they  could  not  dispute  the 
validity  of  the  mortgage. 

Judgment  of  Orde,  J.A.,  60  O.L.R.  452,  affirmed. 

Appeal  by  the  defendants  the  LeMay  heirs  from  the  judgment 
of  Orde,  J.A.,  60  O.L.R.  452. 


November  2,  1927.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee,  Hodgins,  Ferguson,  and  Grant,  JJ. A. 

R.  V.  Sinclair,  K.C.,  for  the  appellants,  argued  that  the  power 
of  sale  in  the  will  of  the  testator  did  not  give  the  executors  power 
to  mortgage.  The  express  power  of  sale  contained  in  the  will  ex- 
cludes sec.  47  of  the  Trustee  Act,  R.S.O.  1914,  ch.  121:  Banner- 
man  y.  Binks  (1925),  57  O.L.R.  265;  Gordon  v.  Gordon  (1886), 
11  O.R.  611;  Edinburgh  Life  Assurance  Co.  v.  Allen  (1871),  18 
Gr.  425;  Re  Roberts  and  Brooks  (1905),  10  O.L.R.  395;  Re  Ers- 
kine  (1913),  4 O.W.N.  702,  10  D.L.R.  93;  Stroughill  v.  Anstey 
(1852),  1 DeG.  M.  & G.  634.  Furthermore,  the  security  was 
given  for  a debt  and  not  to  pay  off  a debt,  and  therefore,  in  any 
event  does  not  come  within  the  statute : MacNeillie  v.  Acton 

(1853),  4 DeG.  M.  & G.  744;  Smith  v.  Smith  (1867),  13  Gr.  81. 
In  buying  the  real  estate  the  bank  became  the  owner  of  that  in 
which  they  already  had  a legal  estate,  and  they  were  not  entitled 
to  realise  on  the  homestead  until  they  'had  realised  on  the  other 
real  property,  or,  in  other  words,  had  resold  the  real  estate  which 
they  had  bought.  This  action,  then,  was  premature.  The  bank 
bought  the  property  at  a liquidators*  sale,  as  trustee,  and  cannot 
take  advantage  of  that  sale. 

Henri  St.  Jacques,  for  the  plaintiff  bank,  respondent,  contended 
that  a general  power  given  to  executors  to  pay  debts  is  equivalent 
to  a charge  upon  the  estate,  both  real  and  personal:  Re  Reynolds 
and  Harrison  (1921),  51  O.L.R.  123.  When  there  is  such  a gen- 
eral direction,  under  sec.  47  of  the  Trustee  Act  the  executors  have 
power  to  mortgage  the  property  to  pay  debts,  and  even  when  there 
is  no  such  general  direction  to  the  executors  the  same  powers  are 
created  by  subsec.  3.  Reference  to  Bannerman  v.  Binks,  supra; 
the  Devolution  of  Estates  Act,  R.S.O.  1914,  ch.  119,  secs.  5 and 
25;  Williams  on  Legal  Representatives,  2nd  ed.  (1908),  p.  102; 
In  re  O’Donnell’s  Estate,  [1905]  1 I.R.  406. 


May  23.  Grant,  J.A. : — This  is  an  appeal  from  the  judgment 
of  Orde.  J.A.,  dated  the  26th  April,  1927,  after  a trial  had  without 
a jury  at  Ottawa  on  the  31st  March  of  the  same  year.  The  Capi- 
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tal  Trust  Corporation,  administrator  with  the  will  annexed  and 
trustee  of  the  estate  of  the  late  Tertullian  LeMay,  although  duly 
notified,  was  not  represented  on  the  hearing  of  the  appeal. 

The  action  was  one  for  foreclosure  under  a mortgage  made  to 
the  plaintiff  bank  by  Oscar  LeMay,  W.  A.  O’Brien,  and  J.  U.  Vin- 
cent, the  executors  under  the  will  of  the  said  late  Tertullian  LeMay, 
such  mortgage  (exhibit  5)  bearing  date  the  7th  December,  1922, 
and  being  made  in  pursuance  of  the  Short  Forms  of  Mortgages  Act. 
It  is  not  suggested  that  the  mortgage  was  not  past-due. 

The  defences  set  up  by  Oscar  LeMay,  one  of  the  present  appel- 
lants, were  in  substance  as  follows : that  the  mortgage  was  not  one 
made  by  the  executors  of  the  late  Tertullian  LeMay;  that  the 
mortgage  created  no  lien  or  charge  upon  the  lands  and  premises 
in  the  mortgage  described;  that  the  executors  had  no  power  or 
authority  under  the  will  to  mortgage  the  lands  and  premises;  and 
that  the  power  to  mortgage  conferred  by  the  Devolution  of  Estates 
Act  was  not  exercisable  by  these  executors.  It  was  further  pleaded 
that  the  mortgage  contained  a clause  providing  that  the  mort- 
gagees must  have  exhausted  all  other  securities  for  the  amount  of 
the  debt  before  exercising  the  powers  and  rights  vested  in  them  by 
the  mortgage.  It  is  further  pleaded  that  certain  lands,  which  form 
part  of  the  estate  of  the  deceased  testator,  were  put  up  for  sale  and 
were  purchased  by  the  plaintiff  bank  and  that  as  a result  of  such 
purchase  the  said  properties  continued  to  be  an  asset  of  the  estate 
and  that  the  plaintiff  bank  could  not  pursue  any  remedy  upon  the 
mortgage  until  it  had  realised  upon  such  assets.  The  sisters  of 
Oscar  LeMay  merely  plead  ignorance  of  the  facts  and  put  the 
plaintiff  bank  to  the  proof  thereof. 

The  learned  trial  Judge  decided  against  the  appellants  upon 
all  the  issues  raised,  and  judgment  was  directed  to  be  entered  pro- 
viding for  a sale  of  the  property  under  the  provisions  of  the  mort- 
gage. 

Upon  the  presentation  of  the  appeal  before  us,  the  main 
grounds  of  appeal  urged  by  Mr.  Sinclair  were:  first,  that  the 
mortgage  was  not  a charge  upon  the  property;  second,  that  the 
executors  had  no  power  to  give  a mortgage;  third,  that  the  ex- 
ecutors were  thereby  embarking  more  capital  in  the  business  with- 
out any  authority  so  to  do;  fourth,  that  under  the  terms  of  the 
mortgage  the  plaintiff  bank  conld  not  resort  to  the  property  in 
question  until  all  other  securities  were  exhausted,  and  that  this 
had  not  been  done. 

After  hearing  viva  voce  argument  of  counsel,  this  Court 
directed  that  further  evidence  should  be  taken  to  shew:- — 
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(1)  What  was  the  benefit  to  the  estate,  if  any,  which  impelled 
the  executors  to  give  the  mortgage  in  question. 

(2)  Whether  or  not  the  Capital  Trust  Corporation’s  legal 
estate  in  the  lands  covered  by  the  bond-mortgage  passed  by  the 
liquidator’s  conveyance  to  the  bank. 

(3)  Whether  the  estate  and  the  beneficiaries  as  sureties  also 
consented  to  the  sale  to  the  bank  on  the  terms  of  the  liquidator’s 
deed. 

(4)  Whether  there  were  any  creditors  of  the  company  other 
than  the  plaintiff  bank  when  the  mortgage  was  executed  who  are 
now  unpaid. 

It  was  directed  that  such  further  evidence  should  be  taken 
before  the  Local  Master  at  Ottawa  and  the  transcript  thereof 
should  thereafter  be  forwarded  to  this  Court,  which  was  done  in 
due  course. 

The  first  ground  of  appeal  appears  to  have  been  based  on  the 
fact  that  whereas  the  names  of  the  mortgagors  are  given  in  the 
mortgage  itself  it  is  not  stated  that  they  are  mortgaging  as  ex- 
ecutors. A perusal  of  exhibit  5 discloses  the  fact  that  the  recitals 
in  the  mortgage  set  out  the  death  of  the  testator,  the  making  of 
his  will,  and  the  granting  of  probate  thereof  to  the  mortgagors 
by  the  Surrogate  Court  of  the  County  of  Carleton,  followed  by 
the  registration  of  the  probate  in  the  registry  office  in  the  city  of 
Ottawa.  It  is  further  recited  that  the  deceased  was  the  sole  owner 
of  the  business  of  LeMay  Limited,  a wholesale  and  retail  dry- 
goods  business  which  had  been  carried  on  by  him  at  Ottawa,  and 
that  he  had  become  indebted  to  the  mortgagee,  the  plaintiff  bank, 
in  the  sum  of  $75,000,  for  which  a note  had  been  given  signed 
by  the  company  and  endorsed  by  the  deceased  testator.  It  was 
further  recited  that  the  note  had  been  reduced  to  the  sum  of 
$70,000,  and  had  been  endorsed  by  the  mortgagors  as  executors, 
and  that  the  note  was  further  secured  by  debentures  issued  by 
LeMay  Limited  and  held  by  the  mortgagee  as  security  for  the 
indebtedness.  It  was  further  recited  that  the  mortgagee  required 
additional  security  on  the  property  therein  described,  or,  in  the 
alternative,  immediate  payment  of  the  debt,  and  that  the  mort- 
gagors, in  the  interest  of  the  company  and  of  the  estate  of  the 
deceased,  had  consented  to  comply  with  the  request  of  the  mort- 
gagee. Then  follows  the  operative  part  of  the  mortgage,  with  a 
provision  that  it  was  to  be  void  on  payment  of  the  promissory  note 
in  question  with  interest  etc.  The  mortgage  contains  a further 
special  provision  which  may  be  quoted  in  full : “It  is  also  further 

agreed  that  the  said  mortgagees  shall  exhaust  all  other  securities 
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or  security  which  they  now  hold  for  said  note  before  exercising 
the  power  and  rights  vested  in  them  by  these  presents.” 

There  is  no  personal  covenant  for  payment  of  the  mortgage- 
debt,  but  the  document  contains  the  other  covenants  usually  found 
in  the  short  form  under  the  statute.  There  is  also  the  provi- 
sion that  in  default  of  payment  for  two  months  after  the  mort- 
gagees have  exhausted  all  other  securities,  they  may,  after  one 
month's  notice,  enter  on  and  lease  or  sell  the  lands.  The  three 
executors  above  named  sign  and  seal  the  document,  and  below  their 
signatures  there  appear  the  words  “Executors  of  the  estate  of 
Tertullian  LeMay.” 

In  view  of  the  above  facts  regarding  t'he  mortgage  instrument 
(exhibit  5),  I think  it  is  idle  to  argue  that  this  was  not  a mort- 
gage made  by  the  executors  of  the  late  Tertullian  LeMay.  The 
law  is  clear  and  well-settled,  even  without  the  recitals,  that  such 
a document  under  seal  will  operate  to  convey  all  the  estate,  right, 
title,  and  interest  of  the  persons  purporting  to  make  the  grant, 
whether  it  be  absolute  or  by  way  of  mortgage.  There  is  no  ques- 
tion here  as  to  what  was  the  intent,  nor  could  there  be  any  doubt 
in  the  mind  of  any  person  who  might  read  the  document.  It  is 
not  a question  whether  or  not  the  persons  executing  the  instru- 
ment were  making  themselves  personally  liable,  such  as  sometimes 
arises  in  respect  of  promissory  notes  which  are  inaptly  signed  by 
a person  or  persons  intending  only  to  bind  a company  or  corpora- 
tion which  he  or  they  may  represent  in  an  official  capacity.  If  any 
further  authority  on  this  point  be  desired,  in  addition  to  those 
cited  by  t'he  learned  trial  Judge,  reference  may  be  had  to  In  re 
Venn  & Furze’s  Contract , [1894]  2 Ch.  101,  at  p.  114  (Stirling, 
J.),  followed  by  Swinfen  Eady,  J.,  in  In  re  Henson,  [1908]  2 Ch. 
356,  at  p.  364. 

The  next  ground  of  appeal  urged  by  counsel  for  the  appellants 
is  that  the  executors  had  no  power  to  give  the  mortgage  in  question  . 

Probate  of  the  will  is  filed  as  exhibit  1.  The  will  contains  an 
express  direction — “all  my  just  debts  funeral  and  testamentary 
expenses  to  be  first  paid  and  satisfied  by  my  executors  hereinafter 
named  out  of  my  estate  as  soon  as  conveniently  may  be  after  my 
decease.” 

Such  a direction  to  pay  debts  constitutes  a debt-charge  upon 
the  lands  of  the  testator.  A number  of  older  authorities  were 
collected  by  Middleton,  J.,  in  Re  Reynolds  and  Harrison,  51 
O.L.R.  123,  at  p.  124.  Under  the  provisions  of  the  Trustee  Act, 
R.S.O.  1914,  ch.  121,  sec.  47,  in  such  a case  the  executors  have 
power  to  sell  or  mortgage  or  both,  and  by  subsec.  3 it  is  provided 
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that  these  powers  shall  from  time  to  time  devolve  upon  and  be- 
come vested  in  the  person  in  whom  the  executorship  is  for  the 
time  being  vested.  As  was  stated  by  Middleton,  J.,  on  p.  125,  “the 
statute  applies,  not  only  where  a charge  is  express,  but  where  it 
is  implied  or  arises  from  t'he  operation  of  the  law.” 

The  decision  of  Riddell,  J.,  in  Bannerman  v.  Binks,  57  O.L.R. 
265,  was  cited  in  support  of  the  appellants*  argument  upon  this 
point.  In  that  case,  in  so  far  as  is  disclosed  in  the  report,  there 
was  no  charge  of  the  debts  upon  the  estate,  nor  such  direction  for 
their  payment  as  would  amount  to  such  a charge.  The  decision  is 
therefore  clearly  distinguishable  upon  that,  ground;  but  it  is  also 
to  be  noted  that  in  the  Bannerman  case  there  was  an  express  trust 
for  the  sale  of  the  property,  and  the  effect  which  this  had  on  the 
rights  and  powers  of  the  executors  is  clearly  stated  by  that  learned 
Judge  on  p.  267,  the  effect  of  the  authorities  being  that  if  there 
be  an  express  trust  for  sale,  and  nothing  to  negative  the  testator’s 
intention  to  convert  the  estate  absolutely,  the  trustees  would  not 
be  authorised  to  execute  a mortgage.  Even  in  the  Bannerman 
case,  however,  the  learned  trial  Judge  held  that  the  breach  of  the 
trust,  if  any,  was  technical  only,  and  that  the  executors  ought  to 
be  excused  therefor.  It  is  to  be  noted  also  that  the  report  of  the 
decision  does  not  contain  any  reference  to  sec.  47  of  the  Trustee 
Act  or  its  effect  upon  the  rights  and  powers  of  executors  or  other 
personal  representatives. 

In  the  case  before  us,  the  executors,  instead  of  borrowing 
the  money  elsewhere  by  mortgage  upon  the  property  and  assets 
of  the  testator,  and  therewith  paying  the  amount  owing  to  the 
plaintiff  bank  ( a proceding  which  probably  was  impracticable  for 
want  of  sufficient  security),  gave  a mortgage  to  the  creditor,  the 
bank,  and  in  consequence  thereof  the  heirs  and  the  executors 
secured  a delay  of  several  years  in  the  collection  by  the  bank  of 
the  amount  of  the  indebtedness.  The  facts  were,  as  disclosed  by 
the  evidence,  including  correspondence  which  passed  in  1922,  that 
the  chief  officers  of  the  bank  in  Montreal  had  become  quite 
anxious  about  this  loan  and  were  pressing  either  for  payment  or 
for  additional  security.  Several  letters  were  written  by  the 
general  manager  to  the  manager  of  the  Ottawa  branch,  of  one  at 
least  of  which  a copy  was  sent  to  Oscar  LeMay,  and  the  other 
members  of  the  family  undoubtedly  learned  at  that  time  that  the 
bank  was  insisting  upon  immediate  payment  or  further  security. 
The  other  two  executors,  O’Brien  and  Vincent,  urged  that  the 
business  of  LeMay  Limited  should  be  liquidated  and  the  assets  of 
the  estate  realised  upon,  but,  rightly  or  wrongly,  Oscar  LeMay  and 
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his  sisters  were  fighting  for  delay,  hoping,  and  perhaps  believing, 
that  they  would,  if  given  time,  be  able  to  clear  up  the  entire  in- 
debtedness to  the  bank  and  also  save  the  home  for  themselves. 
It  appears  in  evidence  that  Oscar  LeMay  was  urging  some  claim 
against  the  Government,  and  apparently  hoped  to  obtain  sufficient 
funds  therefrom  to  liquidate  the  indebtedness.  The  giving  of  the 
mortgage  as  additional  security  to  the  bank  was  delayed  for  some 
time,  and  I think  that  the  inevitable  conclusion  upon  the  evidence 
must  be  that  the  members  of  the  family  discussed  matters  among 
themselves  and  knew  what  was  being  done  from  time  to  time. 

The  case  of  Stroughill  v.  Anstey,  1 DeG.  M.  & G.  634,  was  also 
relied  upon  by  Mr.  Sinclair.  The  decision  in  that  case  is  not  in 
any  way  inconsistent  with  the  view  that  a mortgage  might  pro- 
perly be  given  in  the  case  at  bar.  It  is  to  be  noted  that  in  the 
case  cited  there  was  an  express  trust  under  the  will  providing  for 
a conversion  out  and  out  of  the  testator’s  property  as  being  abso- 
lutely necessary,  and  therefore  it  was  held  that  the  trustees  were 
not  authorised  to  raise  money  by  mortgage;  but,  as  appears  on 
pp.  644  and  645,  express  approval  is  given  of  the  principles  enun- 
ciated in  the  line  of  cases  in  which  there  was  not  such  an  explicit 
direction  for  sale  out  and  out  of  the  property.  The  decision  in 
the  Stroughill  case  is  also  clearly  distinguishable  upon  the  facts. 

The  powers  of  the  executors  to  mortgage  the  assets  of;  the 
deceased  testator  and  the  leading  cases  dealing  with  that  question 
are  discussed  in  the  11th  edition  of  Williams  on  Executors,  vol.  1, 
pp.  695  and  696.  In  my  opinion,  there  is  no  question  whatever 
that  the  executors  in  the  present  case  had  the  right  and  the  power 
to  borrow  the  money  wherewith  to  pay  off  the  claim  of  the  bank 
and  to  give  a good  and  valid  mortgage  to  the  lender  of  the  money. 
I do  not  see  any  - difference  in  principle  between  thus  borrowing 
money  and  giving  the  mortgage,  and  giving  the  mortgage  to  the 
then  creditor  as  security  for  his  indebtedness,  thereby  securing  fur- 
ther time  for  the  administration  of  the  estate  without  the  sacrifice 
of  its  assets.  It  is  quite  true  that  the  mortgage  itself  does  not 
contain  any  express  agreement  on  the  part  of  the  bank  to  delay 
collection  of  the  debt  for  a specified  period  of  time,  but  it  appears 
in  evidence  that  the  officers  of  the  bank  agreed  definitely  that  an 
extension  of  time  would  be  allowed,  and  that  agreement  was  hon- 
ourably fulfilled.  The  mortgage  was  given  in  the  year  1922,  these 
mortgage  proceedings  were  not  commenced  until  1926,  and  the 
members  of  the  family  are  still  in  possession  of  the  mortgaged 
premises,  for  which  they  'have  paid  no  rent  during  all  those  years. 
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That  the  giving  of  a mortgage  under  these  circumstances  for  a 
debt  already  owing  does  not  differ  in  principle  from  the  giving  of 
a mortgage  for}  a present  advance  appears  to  be  supported  by 
authority:  vide  Miles  v.  Durnford  (1852),  2 DeG.  M.  & G.  641, 
at  p.  643,  a decision  of  Lord  Justice  Knight  Bruce,  concurred  in 
by  Lord  Justice  Lord  Cranworth. 

I think  it  is  quite  clear  upon  the  evidence  that  the  executors, 
in  giving  the  mortgage  in  question,  honestly  believed  that  they 
were  acting  in  the  best  interests  of  the  estate  and  of  the  members 
of  the  family  of  the  deceased  testator,  and  I think  it  is  equally 
clear  that  had  the  mortgage  not  been  given  the  bank  would  have 
brought  its  action  at  once,  and  would,  long  ere  this,  have  realised 
upon  all  the  assets  of  the  estate.  Under  the  circumstances  of  this 
case,  therefore,  I am  of  opinion  that  the  mortgage  was  validly 
given  and  that  it  constituted  a valid  charge  upon  the  property  in 
the  hands  of  the  plaintiff  bank,  the  mortgagee  thereunder. 

There  was  no  evidence  to  support  the  complaint  that  the  execu- 
tors without  authority  embarked  more  capital  in  the  business. 

It  was  further  objected  that  the  bank  did  not  exhaust  all  its 
other  securities  before  proceeding  on  the  mortgage,  and  it  was 
urged  that  the  bank  held  the  debentures  or  bonds  as  collateral 
security  and  that  those  must  first  be  realised  upon  before  the  mort- 
gaged property  could  be  dealt  with.  As  already  stated,  shortly 
after  taking  up  their  duties,  two  of  the  executors  urged  that  the 
business  of  LeMay  Limited  be  disposed  of  without  unnecessary 
delay.  The  third  executor,  Oscar  LeMay,  son  of  the  testator  and 
then  manager  of  the  business,  strenuously  opposed  such  a course, 
and  was  supported  in  'his  opposition  by  the  other  members  of  the 
family.  There  appears  to  have  been  some  marked  difference  of 
opinion  between  Oscar  LeMay  and  the  other  two  executors  as  to 
the  prospects  in  respect  of  the  business  and  as  to  the  course  which 
should  be  followed  in  the  interests  of  the  estate  and  of  the  family. 
It  is  upon  record  that  when  O’Brien  and  Vincent  desired  from 
LeMay  a financial  statement  or  balance-sheet  in  connection  with 
the  business  of  LeMay  Limited,  so  that  as  executors  they  might 
judge  of  the  position  for  themselves,  the  financial  statement  was 
refused.  Apparently  with  a view  of  bringing  matters  to  a head, 
when  the  note  held  by  the  bank,  made  by  LeMay  Limited  and 
endorsed  originally  by  the  deceased  testator  and  latterly  by  the 
executors,  fell  due  and  required  renewal,  Vincent  and  O’Brien 
refused  to  endorse  the  renewal.  It  was  thereupon  endorsed  by 
Oscar  LeMay  and  by  the  other  heirs  who  thereby  became  per- 
sonally obligated  to  the  plaintiff  bank  for  payment  of  the  amount 
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of  the  indebtedness.  At  a later  stage,  when  apparently  it  was 
realised  that  the  business  was  not  proving  successful  (Vincent 
states  that  it  was  losing  $1,500  to  $1,800  a month),  a liquidator 
was  agreed  to,  and  the  usual  orders  were  made  by  the  Court  pro- 
viding for  the  winding-up  of  the  company,  one  Joseph  Vermette 
being  appointed  provisional  and  permanent  liquidator.  The  busi- 
ness was  gradually  wound  up  and  disposed  of,  and  later  the 
liquidator  advertised  the  real  property  for  sale,  but  not  includ- 
ing the  residence  property,  which  stood  in  the  name  of  the  deceased 
testator,  and  not  in  the  name  of  LeMay  Limited.  After  due 
advertisement  and  efforts  on  the  part  of  the  liquidator,  the  ex- 
ecutors, and  the  family,  no  satisfactory  offers  were  received  for 
the  property.  Finally  the  bank  made  a written  offer  to  the 
liquidator  to  purchase  the  real  property  belonging  to  the  fcompany 
upon  condition  that  the  amount  paid  by  the  bank  should  be  ap- 
plied as  a dividend  upon  the  amount  of  the  indebtedness  owing 
to  the  bank.  As  the  evidence  shews  clearly  that  there  were  no 
other  creditors  of  the  company,  there  was  no  substantial  objection 
in  law  to  this  course  being  followed.  Mr.  Sinclair,  acting  for 
the  members  of  the  family,  was  made  aware  of  the  offer  and  evi- 
dently consulted  his  clients,  because  on  their  instructions  he  asked 
the  liquidator  to  defer  the  sale  for  one  month,  and  after  some 
correspondence  on  behalf  of  some  one  or  more  members  of  the 
family,  Mr.  Sinclair  paid  one  month’s  interest,  $360,  in  considera- 
tion of  a delay  being  granted  for  one  month,  which  was  done. 

The  bank,  in  addition  to  being  the  only  creditor  of  the  com- 
pany, was  also  the  holder  of  all  the  bonds  or  debentures  issued 
under  the  bond-mortgage  upon  the  property  which  was  being  sold, 
and  had  consented  to  the  sale  of  the  property  free  from  encum- 
brance. The  Capital  Trust  Corporation,  as  trustee  under  the 
bond-mortgage,  required  that  the  bonds  should  be  delivered  up 
before  any  sale  should  be  put  through,  and  this  was  done  in  due 
course,  the  Capital  Trust  Corporation  executing  a discharge  of  the 
bond-mortgage.  It  must  therefore  be  at  once  apparent  that  the 
debentures  ceased  to  exist  and  no  longer  constituted  a security, 
valueless  or  otherwise. 

It  may  be  noted  in  passing  that  the  property  which  was  being 
sold  brought  approximately  $22  000,  and  that  this  was  the  best 
offer  which  could  be  obtained  after  due  advertisement.  When  it 
is  borne  in  mind  that  the  indebtedness  to  the  bank  was  approx- 
imately $72,000,  that  the  bond-mortgage  was  for  $100,000,  and 
that  the  bonds  were  held  by  the  bank,  it  will  be  at  once  appreciated 
that  a sale  of  the  property  subject  to  the  bond-mortgage  would 
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be  utterly  futile,  as  the  mortgage  amounted  to  three  or  four  times 
the  value  of  the  property.  There  was  no  equity  in  the  property 
which  could  be  sold.  It  should  also  be  noted  that  the  members  of 
the  family  were  represented  throughout  the  proceedings  by  Mr. 
Sinclair,  who  was  evidently  fully  informed  as  to  all  the  steps 
which  were  being  taken,  including  the  sale  of  the  property  just 
referred  to,  and,  in  the  light  of  the  evidence,  it  is  quite  useless 
to  urge  that  the  members  of  the  family  did  not  know  what  was 
being  done.  In  my  judgment,  it  is  quite  clear  that  all  other 
securities  were  exhausted  by  the  bank  before  any  proceedings  were 
taken  under  the  mortgage  now  in  question. 

The  property  was  purchased  by  the  bank  from  the  liquidator, 
who  was  selling  under  the  Winding-up  Act.  It  was  not  a sale  by 
a mortgagee  to  itself,  and  could  not  be  objected  to.  The  bank 
became  owner  in  fee. 

Although  the  issue  was  not  raised  upon  the  pleadings,  yet  it 
was  urged  before  us  that  at  the  time  the  mortgage  was  given  by 
the  executors  to  the  bank  there  was  another  creditor  of  the  de- 
ceased testator,  namely,  one  T.  LeMay,  a nephew  of  the  deceased, 
who  had  lent  $5,000  to  t'he  testator.  This  nephew  brought  action 
against  the  Capital  Trust  Corporation,  which  had  been  appointed 
by  the  Court  administrator  with  the  will  annexed  in  the  room 
and  stead  of  the  three  executors  already  named,  and  secured  judg- 
ment against  the  estate,  upon  which  execution  was  duly  issued 
to  the  sheriff  at  Ottawa.  The  sheriff  proceeded,  under  his  writ  of 
fi.fa.,  to  distrain  upon  the  furniture  and  furnishings  of  the  resi- 
dence, and  was  proceeding  to  sell  the  same  under  the  execution, 
when  one  of  the  family,  Evangeline  LeMay,  paid  the  balance 
owing  and  took  an  assignment  of  the  judgment.  The  Capital 
Trust  Corporation  had  paid  some  $2,000  or  thereabouts  upon  the 
judgment,  and  it  was  in  respect  of  the  balance  owing  that  the 
execution  was  issued.  In  respect  of  this  creditor  and  the  debt 
owing  to  her  as  assignee  of  the  judgment,  it  was  urged  that  the 
mortgage  to  the  bank  was  an  unjust  preference. 

When  it  is  remembered  that  Evangeline  LeMay  and  the  other 
members  of  the  family,  in  consequence  of  the  bank’s  forbearance 
in  respect  of  its  debt,  which  forbearance  was  induced  by  the  giving 
of  the  mortgage  as  additional  security,  were  permitted  and  en- 
abled to  live  in  the  residence  property  covered  by  the  mortgage 
for  four  or  five  years,  paying  no  rent  and  paying  a part  only, 
apparently,  of  the  taxes,  it  requires  some  assurance  to  bring  for- 
ward such  a plea  by  way  of  defence  to  the  bank’s  claim  under  the 
mortgage.  Had  the  mortgage  not  been  given,  the  house  and  all 
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it  contained  would  have  been  sold  under  execution  issued  upon  a 
judgment  in  favour  of  the  bank,  at  latest  in  1923,  whereas  the 
members  of  the  family,  at  t'he  time  the  evidence  was  taken,  were 
still  living  in  the  residence  at  the  expense  of  the  bank,  which,  quite 
evidently,  will  not  be  able  to  obtain  payment  in  full  of  its  claim. 
I find  it  difficult  to  understand  the  mental  attitude  of  the  mem- 
bers of  the  family  who  gave  evidence  at  the  hearing.  They  state 
quite  simply,  but  definitely,  that  they  were  living  in  the  resi- 
dence by  the  will  of  their  father  and  not  by  any  consent  or  court- 
esy on  the  part  of  the  bank.  They  appear  to  have  no  intelligent 
idea  of  the  rights  of  creditors,  and  appear  bitterly  to  resent 
their  desire  to  obtain  payment  of  the  debts. 

In  addition  to  the  above  circumstances,  as  has  already  been 
noted,  all  the  members  of  the  family  endorsed  one  of  the  renewal 
notes  to  the  bank,  and  Evangeline  LeMay,  as  well  as  her 
brothers  and  sisters,  bcame  personally  liable  to  t'he  bank  for  the 
whole  amount  of  its  indebtedness.  Under  these  circumstances, 
it  does  not  lie  in  the  mouth  of  Evangeline  LeMay  to  set  up  the 
plea  of  unjust  preference,  even  if  such  plea  'had  been  raised  by  the 
statement  of  defence. 

That  it  may  not  be  supposed  that  the  point  has  been  over- 
looked, it  may  be  stated  that  this  is  not  an  administration  proceed- 
ing, and  that  we  are  not,  upon  this  appeal,  dealing  with  any  mat- 
ters, as  between  the  heirs  and  the  executors. 

In  my  opinion,  the  decision  of  the  learned  trial  Judge  was 
clearly  right  and  should  be  affirmed.  T'he  appeal,  therefore,  will 
be  dismissed  with  costs. 

Mulock,  C.J.O.,  and  Magee  and  Hodgins,  JJ.A.,  agreed  with 
Grant,  J.A. 

Ferguson,  J.A. : — -I  am  still  of  the  opinion  expressed  at  the 
hearing  that  sec.  47  of  the  Trustee  Act  does  not,  according  to  the 
true  intent  and  meaning  of  the  words  of  that  section,  empower 
trustees  to  mortgage  or  pledge  the  trust  property  to  a creditor  of 
the  testator  for  the  purpose  and  with  the  effect  of  better  securing 
that  creditor  rather  than  with  the  intent  and  effect  of  paying  the 
creditor.  It  seems  to  me  that  to  construe  the  section  otherwise 
must  mean  that  the  Legislature  intended  to  give  to  the  trustees  a 
power  to  secure  and  thus  keep  quiet  a pressing  creditor  if  they  in 
tneir  judgment  deemed  it  advantageous  to  secure  time  to  adminis- 
ter the  estate  in  a manner  they  could  not  have  done  had  the  press- 
ing creditor  not  been  given  security.  It  seems  clear  that,  had  there 
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been  ot'her  unsecured  creditors,  the  effect  of  giving  the  mortgage  to 
the  bank  would  have  been  to  give  or  secure  to  the  bank  preferential 
treatment  in  the  final  winding-up  and  distribution  of  the  estate 
. and  a preference  to  which  the  bank  was  not  entitled  at  the  time  of 
the  testator’s  death. 

The  evidence  makes  it  clear  that,  had  this  security  not  been 
given,  the  trustees  would  not  have  been  able  to  have  continued  to 
carry  on  the  business  of  the  company  at  a very  substantial  loss. 

In  these  circumstances,  it  seems  to  me  that  the  plaintiffs’  right 
to  enforce  their  mortgage,  to  the  prejudice  of  either  other  creditors 
or  of  the  beneficiaries  cannot  be  based  upon  the  powers  con- 
ferred on  the  trustees  by  sec.  47  of  the  Trustee  Act,  and  can 
only  be  supported  on  the  theory  that,  the  legal  estate 
being  vested  in  the  trustees  subject  to  the  rights  of  the  credi- 
tors and  beneficiaries,  the  trustees  had  power  to  convey  with  the 
assent  of  both  creditors  and  beneficiaries,  and  that  the  evidence  dis- 
closes that  (1)  all  other  creditors  were  satisfied  or  consented  to  the 
mortgage  and  (2)  that  all  beneficiaries  either  consented  to  the 
mortgage  or  by  their  conduct  are  estopped  from  now  questioning 
the  validity  of  the  mortgage  or  the  propriety  of  the  trustees’  con- 
duct. I have  studied  with  care  the  reasons  for  judgment  of  my 
brother  Grant;  he  seems  to  be  satisfied  that  all  the  creditors  and 
ail  beneficiaries  have  signified  their  approval  of  the  mortgage, 
or  'have  by  conduct  debarred  and  estopped  themselves  from  now 
questioning  the  prppriety  of  the  conduct  of  the  trustees,  and  I 
am  not  prepared  to  differ  from  my  brother’s  view  of  the  meaning 
and  effect  of  the  evidence  and  would  for  that  reason  dismiss  the 
appeal. 

Appeal  dismissed  with  costs . 


[APPELLATE  DIVISION.] 

Re  Township  of  North  Grimsby  and  County  of  Lincoln. 

Schools — City  Collegiate  Institute  — “ County  Pupils ” — “Non-resident 
Pupils ” — By-law  of  County  Council — Ultra  Tires — High  Schools 
Act,  R.S.O.  If) Vi,  ch.  268,  sec.  42,  suhsec.  5,  Amended  hy  14  Geo.  V. 
ch.  82,  sec.  17,  and  secs.  2(c),  (j),  (m),  S3. 

The  order  of  Orde,  J.A.,  ante,  28,  was  reversed  (Hodgins,  J.A.,  dissent- 
ing), and  it  was  held,  by  the  majority  of  the  Court,  that  the  county 
by-law  in  question  was  not  authorised1  by  sec.  42,  subsec.  5,  of  the 
High  Schools  Act,  or  otherwise,  and  should  be  quashed  as  ultra  vires. 

An  appeal  by  the  Corporations  of  the  Townships  of  North 
Grimsby  et  al.  from  the  judgment  of  Orde,  J.A.,  ante  28. 
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February  28.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee,  Hodgins,  and  Grant,  JJ.A. 

The  Hon . George  Lynch- Staunton,  K.C.,  for  the  appellants, 
contended  that  under  the  High  Schools  Act,  R.S.O.  1914,  ch.  268, 
sec.  42,  there  was  no  authority  for  the  county  corporation  assum- 
ing more  than  80  per  cent,  of  the  maintenance  of  county  pupils. 
The  learned  Judge  below  erred  in  holding  that  all  pupils  coming 
into  St.  Catharines  from  outside  are  non-resident  pupils.  The  dis- 
tinction between  county  and  non-resident  pupils  applies  to  every- 
thing under  the  Act.  There  was  no  power  under  the  Act 
to  make  the  agreement  that  was  made  as  to  county  pupils.  The 
learned  Judge  was  of  opinion  that  it  could  be  done  under  sec.  42, 
subsec.  5.  The  by-law,  however,  did  not  come  within  that  section, 
which  refers  to  non-resident  pupils  only.  The  Act  divides,  pupils 
into  three  classes : ( 1 ) county  pupils,  those  who  live  in  the  county 
but  not  in  a high  school  district;  (2)  resident  pupils,  those  who 
live  in  a high  school  district;  (3)  non-resident  pupils,  those  other 
than  county  pupils  and  resident  pupils.  Non-resident  pupils  are 
those  living  outside  St.  Catharines  and  outside  the  county.  A 
county  pupil  in  an  adjoining  high  school  district  is  one  who  proves 
that  the  second  district  is  more  convenient  than  his  own  or  that 
he  can  obtain  additional  educational  facilities.  Otherwise  he 
becomes  a non-resident  pupil  quoad  the  second  district.  The  by- 
law is  bad  also  because  it  is  retroactive. 

A.  Courtney  King  stone,  K.C.,  for  the  county  corporation,  re- 
spondent, argued  that  as  regards  the  city  no  pupils  outside  the  city 
have  any  right  to  attend  the  Collegiate  Institute,  and  as  regards  the 
city  everybody  outside  is  a non-resident.  If  they  are  taken  in  under 
secs.  17  and  35,  they  must  be  taken  in  on  payment  of  80  per  cent, 
of  the  cost,  but  once  the  notice  under  sec.  17  is  withdrawn  the 
school  ceases  to  be  a county  school  and  may  make  an}r  bargain  it 
sees  fit  with  outsiders.  The  withdrawal  notice  was  given  in  Novem- 
ber, 1925,  and  the  county  was  perfectly  right  in  assuming  the  liabil- 
ity which  was  incu  t red  since  the  beginning  of  1926.  The  by-law  used 
the  term  “county  pupils”  in  the  popular  and  not  the  strict  legally 
and  statutorily  defined  sense,  and  was  intended  to  cover  all  pupils 
not  resident  in  St.  Catharines.  This  intention  may  reasonably  be 
drawn  from  the  language:  Halsbury’s  Laws  of  England,  vol.  8, 
para.  762 ; Meredith’s  Municipal  Manual,  p.  251 ; In  re  Smith  and 
City  of  Toronto  (1860),  10  U.C.C.P.  225,  at  p.  228;  Be  Haines 
and  City  of  Toronto  (1921),  49  O.L.R.  285,  at  p.  288.  “Non- 
resident” under  the  statute  means  a pupil  living  outside  t'he  school 
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district.  A pupil  living  in  the  county  but  not  in  the  school  district 
is  a county  pupil  so  far  as  the  county  is  concerned,  but  so  far  as 
tire  City  of  St.  Catharines  is  concerned  he  is  a non-resident.  Sec- 
tion 42,  subsec.  5,  of  the  Act  applies  only  to  county  schools.  The 
City  of  St.  Catharines  is  a separate  municipality,  and  therefore  not 
within  the  county.  The  city  collegiate  institute  need  not  accept 
pupils  outside  the  city,  and  the  county  has  no  power  to  force  the 
city  to  accept  them. 

Lynchs  Staunton,  K.C.,  in  reply.  The  city  having  once  given 
notice  opening  its  school  to  county  pupils,  such  notice  can  never 
be  withdrawn.  The  school  must  remain  open  for  all  time.  These 
pupils  have  been  attending  St.  Catharines  school  for  years,  and  St. 
Catharines  has  been  receiving  aid  from  the  county.  It  has  there- 
fore ceased  to  be  independent  of  the  county,  and  the  county  pupils 
have  a right  to  attend. 

May  23.  Mulock,  C.J.O. : — The  Corporations  of  the  Town- 
ships of  North  Grimsby,  Clinton,  Caistor,  and  Gainsborough  moved 
to  quash  by-law  839  of  the  Corporation  of  the  County  of  Lincoln, 
upon  the  ground,  amongst  other  grounds,  that  the  by-law  was 
ultra  vires  the  council  of  the  said  county.  The  motion  was  heard 
by  Orde,  J.A.,  who  dismissed  it,  and  the  appeal  is  from  his  judg- 
ment. 

The  by-law  deals  with  the  case  of  “county  pupils”  attending 
the  St.  Catharines  Collegiate  Institute,  and  reads  as  follows:— 

“A  by-law  authorising  the  county  to  assume  100  per  cent,  of 
the  maintenance  charges  and  80  per  cent,  of  the  capital  expendi- 
ture for  county  pupils  attending  the  St.  Catharines  Collegiate 
Institute,  commencing  from  the  1st  of  January,  1926,  and  authoris- 
ing the  execution  of  an  agreement  between  the  county  and  the 
St.  Catharines  Board  of  Education  for  the  above  purposes. 

“Whereas  the  County  of  Lincoln  desires  to  assume  100  per 
cent,  of  the  cost  of  maintenance  and  80  per  cent,  of  the  capital 
expenditure  for  county  pupils  attending  the  St.  Catharines  Col- 
legiate Institute  from  the  1st  of  January,  1926,  and  to  enter  into 
and  execute  an  agreement  between  the  county  and  the  St.  Cathar- 
ines Board  of  Education  to  carry  out  the  above  provisions : — 

“Be  it  therefore  enacted  as  a by-law  of  t'he  County  of  Lincoln 
and  it  is  hereby  enacted  as  follows: — 

(1)  That  the  County  of  Lincoln  hereby  assumes  100  per  cent, 
of  the  maintenance  and  80  per  cent,  of  the  capital  expenditure 
for  county  pupils  attending  the  St.  Catharines  Collegiate  Institute, 
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such  expenditure  for  maintenance  and  capital  expenditure  to  be 
calculated  and  paid  from  the  1st  of  January,  1926,  and  to  continue 
to  be  paid  yearly  until  the  repeal  of  this  by-law.” 

(The  by-law  then  proceeds  to  authorise  the  execution  of  the 
agreement). 

The  learned  Judge  held  that  the  passage  of  this  by-law  was 
authorised  by  subsec.  5 of  sec.  42  of  the  High  Schools  Act,  R.S.O. 
1914,  ch.  268,  which  (as  amended  in  1924  by  14  Geo.Y.  ch.  82, 
sec.  17)  reads  as  follows: — ■ 

“The  council  of  a county  or  of  any  .municipality  may  enter  into 
an  agreement  with  the  board  of  education  or  the  high  school  board 
of  any  other  municipality  for  the  payment  of  the  whole  or  part 
of  any  fees  imposed  on  non-resident  pupils  attending  a high  school, 
collegiate  institute  or  technical  school  under  the  control  of  the 
board  of  such  municipality,”  etc. 

This  subsection,  by  its  express  language,  deals  with  the  case 
of  non-resident  pupils.  The  impugned  by-law  deals  with  the  case 
of  “county  pupils.”  The  learned  Judge  held  that  “non-resident 
pupils,”  referred  to  in  this  subsection,  means  all  other  than  pupils 
resident  in  the  said  school  district,  and  therefore  includes  county 
pupils.  With  respect  I am  unable  to  share  that  view. 

The  Act  declares  what  shall  be  the  meaning  of  the  terms 
“county  pupils,”  “non-resident  pupils,”  and  “resident  pupils,” 
respectively,  when  used  in  the  Act. 

Section  2 (c)  (as  enacted  by  15  Geo.Y.  ch.  78,  sec.  8)  declares 
that  the  words  “ ‘county  pupils’  shall  mean  pupils  who  reside  or 
whose  parents  or  guardians  reside  in  the  county — but  not  within 
the  limits  of  a high  school  district,  . . . within  that  county.” 

Section  2 ( j ) declares  that  the  words  “ ‘non-resident  pupils’ 
shall  mean  pupils  other  than  county  pupils  and  resident  pupils  as 
herein  defined.” 

Section  2 (m)  declares  that  the  words  “ ‘resident  pupils’  shall 
mean  pupils  whose  usual  place  of  abode  is  within  the  high  school 
district,  or  who  are  assessed  or  whose  parents  or  guardians  are 
assessed  within  the  district  for  an  amount  equal  to  the  average 
assessment  of  the  ratepayers  therein.” 

Clause  (/)  in  substance  declares  that  the  term  “non-resident 
pupils,”  as  used  in  the  Act,  shall  not  mean  “county  pupils,”  and 
therefore,  in  my  opinion,  the  Court  is  not  entitled  to  Hold  that  the 
expression  “non-resident  pupils”  means  “county  pupils.”  In  my 
opinion  subsec.  2 of  sec.  42  refers  to  the  case  of  the  council  of  a 
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county  not  being  the  county  in  which  is  situate  the  high  school  or 
collegiate  institute  which  the  non-resident  pupils  are  attending, 
and  the  term  “non-resident  pupils”  means  the  pupils  who,  or 
whose  parents,  etc.,  reside  in  such  county,  and  has  no  reference 
whatever  to  “county  pupils”  as  defined  by  the  Act. 

Proceeding  then  to  consider  the  validity  of  the  by-law,  we  find 
that  sec.  33  of  t'he  Act  declares  the  extent  to  which  a county  may 
bind  itself  to  pay  the  costs  of  county  pupils  attending  high  schools 
in  the  county.  There  is  nothing  in  the  Act  authorising  the  county 
to  assume  100  per  cent,  of  the  maintenance  and  80  per  cent,  of  the 
capital  expenditure  for  “county  pupils”  attending  the  St.  Cathar- 
ines Collegiate  Institute,  and  I therefore  consider  the  by-law  ultra 
vires. 

T'he  appeal  should  be  allowed  and  the  by-law  quashed  with  costs 
here  and  below. 

Magee  and  Grant,  JJ.A.,  agreed  with  the  Chief  Justice. 

Hodgins,  J.A. : — The  purpose  of  the  legislation  now  being 
considered  is,  I think,  to  allow  pupils  to  attend  a convenient  high 
school,  and  the  words  of  the  Act  should  be  read  in  the  light  of  that 
intention. 

The  agreement  attacked  deals  with  county  pupils.  While  ap- 
parently based  on  the  statute,  it  is  not,  in  its  reference  to  the  pupils 
concerned,  to  be  read  as  adopting  the  statutory  definition,  which 
only  applies  to  the  words  of  the  statute  itself.  It  assumes  100  per 
cent,  of  maintenance  and  80  per  cent,  of  capital  expenditure  “for 
county  pupils  attending  the  St.  Catherines  Collegiate  Institute  ” 
Primd  facie  these  pupils  would  be  pupils  in  the  county  of  Lincoln, 
but  resident  outside  the  St.  Catharines  high  school  district,  and 
to  be  paid  for  because  of  that  fact.  If  resident  in  St.  Catharines, 
they  had  a right  to  attend  the  high  school  at  St.  Catharines  (sec. 
43).  Now  sec.  42  provides  that  the  council  of  any  county  may 
enter  into  an  agreement  with  the  board  of  education  of  any  other 
municipality,  a city  for  instance  (sec.  2 (i)),  for  the  payment  of 
the  whole  or  part  of  the  fees  imposed  on  “non-resident  pupils 
attending  a high  school.”  It  is  true  that  by  sec.  2 (/)  the  words 
“non-resident  pupils”  are  defined  as  meaning  pupils  other  than 
county  pupils  and  resident  pupils  “as  herein  defined.”  The  words 
may  therefore  include  those  outside  the  definition  of  these  two 
classes.  As  described  in  the  Act,  “county  pupils”  are  pupils  who 
“reside  in  the  county  but  not  within  the  limits  of  a high  school 
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district?’  This  correctly  expresses  the  position  of  a pupil  not  resi- 
dent in  the  St.  Catharines  district  who  is  a non-resident  pupil 
quoad  St.  Catharines.  Pupils  may  he  “county  pupils”  in  one  as- 
pect, i.e.,  as  resident  in  the  county  but  outside  of  a high  school 
district,  and  non-resident  in  another,  that  is,  in  relation  to  the  St. 
Catharines  district.  The  definition  has  this  qualification,  that 
“any  pupil  resident  in  a high  school  district”  is  to  be  regarded  as  a 
“county  pupil”  in  respect  to  a high  school  outside  the  high  school 
district,  on  certain  conditions  having  regard  to  accessibility  and 
additional  or  improved  courses  of  study.  This  indicates  that  a 
county  pupil  may  be  a non-resident,  though  residing  in  another 
high  school  district. 

Any  other  construction  makes  “non-resident”  pupils  those  who 
reside  in  an  adjacent  county,  and  reduces  the  powers  of  a county 
council  under  subsec.  4 of  sec.  34  to  making  arrangements  only 
with  the  councils  of  other  counties.  As  sec.  34  is  based  on  the 
omission  to  pass  a by-law  under  sec.  33,  subsec.  1,  which  relates 
solely  to  agreements  between  the  county  and  the  board  of  high 
school  trustees  within  the  county,  I see  no  reason  in  this  qualifica- 
tion on  which  the  provisions  of  sec.  34  are  made  to  depend,  or 
why,  under  sec.  33,  amounts  received  from  outside  counties  should 
be  deducted,  and  not  under  sec.  34. 

On  the  whole  and  notwithstanding  the  opinion  of  my  Lord 
the  Chief  Justice,  which  has  caused  me  considerable  doubt  as  to  the 
correctness  of  my  own  conclusions,  I am  in  favour  of  dismissing 
the  appeal. 

Appeal  allowed  (Hodgins,  J.  A.,  dissenting ). 


[APPELLATE  DIVISION.] 

Re  Harmans  Ltd.  and  City  of  Toronto. 

Re  Porter  and  City  of  Toronto. 

Re  Stewart  and  City  of  Toronto. 

Arbitration  and  Award — Cases  Stated  by  Arbitrators — Forum — Land 
Expropriated  by  Municipal  Corporation — Compensation — Determin- 
ation by  Arbitration  “if  not  Mutually  Agreed  upon ” — Municipal 
Act,  secs.  342,  343 — Jurisdiction  of  Arbitrators  to  Determine  Dis- 
pute as  to  Existence  or  Validity  of  Agreement. 

Arbitrators  appointed  in  manner  provided  by  sec.  343,  subsec.  11,  of 
the  Municipal  Act,  R.S.O.  1927,  ch.  233,  to  determine  the  compensa- 
tion to  which  ’andowners  were  entitled  under  a by-law  passed  by 
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the  city  council  to  expropriate  lands  for  the  purpose  of  widening  a 
street  in  the  city,  stated  cases  under  the  Arbitration  Act,  R.S.O. 
1927,  ch.  97,  sec.  26,  for  the  opinion  of  the  Court  as  to  whether  they 
had  jurisdiction  to  determine  a dispute  as  to  whether  or  not  the  com- 
pensation to  which  the  claimants  were  entitled  had  been  “mutually 
agreed  upon”  within  the  meaning  of  sec.  342,  subsec.  2,  of  the  Muni- 
cipal Act,  and  as  to  whether,  if  made,  the  agreement  still  existed  and 
was  applicable  to  prevent  the  arbitrators  from  awarding  compensa- 
tion under  sec.  343,  subsec.  10.  A majority  of  the  arbitrators  was  of 
opinion  that  they  had  jurisdiction  to  determine  the  dispute  and 
determined  it  by  finding  that  the  agreement  alleged  had  not  been 
made,  or,  if  made,  was  not  now  binding  upon  the  parties:  — 

Held,  that,  where  one  of  the  parties  sets  up  an  agreement  purporting  to 
fix  the  compensation,  a dispute  as  to  the  existence,  validity,  and 
applicability  of  such  agreement  must  be  settled  by  agreement  of  the 
parties  or  determined  by  the  Court  before  a case  for  arbitration 
arises;  and  the  arbitrators  exceeded  their  jurisdiction  when  they 
entered  upon  an  inquiry  as  to  the  existence,  effect,  and  validity  of 
the  agreement  alleged. 

Cases  such  as  those  stated  by  the  arbitrators  are  properly  heard  by  a 
Divisional  Court  of  the  Appellate  Division. 

Cases  stated  by  arbitrators  under  the  Arbitration  Act,  R.S.O. 
1927,  d i.  97,  sec.  26. 

The  arbitrators  were  appointed  in  manner  provided  by  sec.  343 
(11)  of  the  Municipal  Act,  R.S.O.  1927,  ch.  233,  to  determine 
the  compensation  to  which  landowners  were  entitled  under  a by- 
law of  the  city  corporation  authorising  the  expropriation  of  lands 
for  the  purpose  of  widening  Bloor-street. 

Two  of  the-  three  arbitrators  were  of  opinion  that  they  had 
jurisdiction  to  determine  a dispute  as  to  whether  or  not  t'he  com- 
pensation to  which  the  landowners  were  entitled  had  been  "mutual- 
ly agreed  upon”  within  the  meaning  of  sec.  342  (2)  of  the  Act, 
and  arrived  at  the  conclusion  that  the  agreement  alleged  had  not 
been  made,  or,  if  made,  was  not  now  binding  upon  the  parties. 

By  the  stated  cases  the  arbitrators  asked  t'he  opinion  of  the 
Court  as  to  the  correctness  of  their  conclusions. 

March  12  and  13.  The  stated  cases  were  heard  by  Mulock, 
C.J.O.,  Magee,  Hodgins,  Ferguson,  and  Grant,  JJ.A. 

G.  R.  Geary,  K.C.,  for  the  city  corporation.  The  agreement 
relied  on  by  the  corporati6n  was  completed  by  the  corporation  in 
proceeding  with  the  widening  within  two  years,  according  to  the 
terms  of  the  agreement.  The  by-law  No.  9416,  passed  by  the  city 
council  on  the  28th  November,  1922,  under  sec.  325A  of  the  Con- 
solidated Municipal  Act,  1922,  12  & 13  Geo.Y.  ch.  72,  authorising 
the  widening,  was  a step  in  the  proceeding  with  the  widening,  which 
was  sufficient  on  the  part  of  the  corporation  to  carry  out  the  sub- 
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stantial  agreement  between  the  parties.  The  granting  by  the  App.  Div. 
Corporation  of  a permit  to  build  in  accordance  with  the  terms  of  1028. 
the  letter  of  the  claimants  was  an  acceptance  of  the  agreement 
sufficient  to  constitute  a binding  contract.  The  grant  of  the  per-  Harmans 
mit  was  the  consideration  received  by  the  claimants.  There  has  and3q^  g 
been  no  suggestion  of  a failure  of  consideration.  The  contract  Toronto. 
became  binding  from  that  time.  The  clause  in  the  letter  referring 
to  a “more  formal  agreement”  does  not  mean  that  it  was  not  to  be 
binding  until  the  more  formal  agreement  was  executed.  The  cor- 
poration has  performed  its  part  of  the  contract,  which  would  en- 
title it  to  sue,  and  therefore  it  is  entitled  to  rely  on  it  in  this  pro- 
ceeding. Reference  to  Cayley  v.  Walpole  (1870),  39  L.J.  Ch.  609; 
Fishmongers  Co.  v.  Robertson  (1842),  12  L.J.C.P.  185;  City  of 
Portage  La  Prnirie  v.  Garland,  [1925]  1 D.L.R.  645. 

J.  J.  Maclennan , for  the  claimant  Porter,  respondent.  The 
corporation  might  have  proceeded  under  the  Act  as  it  was  in  1921 
and  as  it  is  now.  Had  it  done  so,  it  would  have  carried  out  the 
agreement.  It  chose  however  to  proceed  under  the  Act  of  1922, 
which  conferred  additional  powers  such  as  the  deferring  of  pay- 
ment. At  the  time  of  the  agreement  the  parties  had  in  mind  the 
actual  physical  widening  and  not  merely  the  commencement  of 
proceedings  by  the  passing  of  a by-law. 

T.  L.  Monahan,  for  Harmans  Ltd.,  respondent.  All  parties 
to  the  agreement  must  be  considered  as  entering  into  it  having  re- 
gard to  the  law  as  it  stood  in  1921.  The  parties  expected  to  be,  and 
under  the  existing  law  would  have  been,  entitled  to  their  compensa- 
tion at  the  end  of  1923.  It  is  plain  from  the  letter  that  it  has 
reference  to  a physical  widening.  The  plaintiffs  were  legally  en- 
titled to  the  permit  applied  for.  It  was  only  to  expedite  matters 
that  they  - entered  into  an  agreement  with  the  city  corporation. 

They  were  careful  to  stipulate  that  it  was  to  be  carried  out  by  a 
more  formal  agreement.  This  more  formal  agreement  was  never 
executed,  and  the  claimants  are  therefore  not  bound  thereby. 

G.  j E.  Newman,  for  Stewart,  respondent.  The  property  of  the 
claimant  was  and  is  subject  to  three  separate  mortgages.  The  let- 
ter written  does  not  affect  the  rights  of  the  mortgagees,  and  the 
city  is  therefore  driven  to  arbitrate.  Paragraph  2 of  the  letter 
refers  to  a Civic  Art  Guild  plan.  The  by-law  providing  that  40 
per  cent,  of  the  cost  be  charged  to  the  owners  is  not  in  accordance 
with  the  plan  of  the  Guild.  The  letter  had  in  contemplation  that 
in  return  for  the  conveyance  of  the  land  by  the  owners  they  were 
to  be  freed  from  any  of  the  cost  of  its  widening.  That  was  part 
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App.  Div.  of  the  plan  of  the  Civic  Art  Guild.  The  land  was  to  be  conveyed 
1928.  to  the  city  when  and  only  when  there  was  a widening  in  substantial 
accordance  with  such  plan.  The  by-law  passed  sets  no  time-limit, 
Harmans  and  therefore  offends  the  rule  against  perpetuities:  London  and 
and  Otty  of  Western  Railway  Co.  v.  Comm  (1882),  20  Ch.  D.  562. 

Toronto.  The  city  can  contract  in  a case  of  this  kind  only  by  by-law.  That 
was  not  done  here.  Reference  to  In  re  Shipton  Anderson  & Co. 
and  Harrison  Bros.  & Co.'s  Arbitration , [1915]  3 K.B.  676,  682; 
Newington  Local  Board  v.  Cottingham  Local  Board  (1879),  12 
Ch.  D.  725 ; Matthey  v.  Curling,  [1922]  2 A.C.  180,  at  pp.  194 
and  211. 

Geary,  K.C.,  in  reply,  referred  to  Carlill  v.  Carbolic  Smolce  Ball 
Co.,  [1893]  1 Q.B.  256;  Clarice  v.  Earl  of  Dunraven,  [1897]  A.C. 
59.  He  contended  that  the  parties  were  ad  idem,  and  therefore 
the  letter  was  a contract  binding  on  the  claimants.  The  granting 
of  the  permit  was  an  acceptance,  and  nothing  further  was  con- 
templated or  required. 


May  23.  The  judgment  of  the  Court  was  read  by  Ferguson, 
J.A. : — These  are  cases  stated  by  arbitrators.  In  Re  Toronto  Rail- 
viay  Co.  and  Ciiy  of  Toronto  (1921),  51  O.L.R.  351,  this  Court 
held  that  such  stated  cases  should  be  heard  by  this  Court  rather 
than  by  the  Court  below. 

Subsection  1 of  sec.  342  of  the  Municipal  Act,  R.S.O.  1927, 
ch.  233,  provides  that: — 

“Where  land  is  expropriated  for  the  purposes  of  a corpora- 
tion . . . the  corporation  shall  make  due  compensation 

to  the  owner  . . 

Subsection  2 of  sec.  342  reads : — 

“The  amount  of  the  compensation,  if  not  mutually  agreed 
upon,  shall  be  determined  by  arbitration.” 

Subsection  10  of  sec.  343  reads: — 

“The  compensation  shall  be  limited  to 
“(fc)  the  market  value  of  the  land  itself  exclusive  of  and 
without  regard  to  any  buildings  or  improvements  thereon ; 
and 

“(5)  the  value  of  the  buildings  and  improvements; 

“(c)  damages  occasioned  by  disturbance  to  any  business 
established  previous  to  the  passing  of  the  by-law  to  which  the 
general  principles  of  compensation  shall  apply; 

“(d)  damages  to  land,  buildings  and  improvements  injur- 
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iously  affected  by  the  exercise  of  any  of  the  powers  conferred 
by  this  section.” 

Subsection  11  of  sec.  343  reads : — 

“The  compensation  shall  be  determined  by  a board  of  three 
arbitrators,  all  of  whom  may  be  residents  of  the  muncipality, 
one  to  be  appointed  by  the  Judge  (of  the  County  Court)  and 
one  by  the  Municipal  Board  and  the  third  to  be  chosen  by  the 
two  so  appointed,  and  in  the  event  of  t'heir  failure  to  agree, 
the  third  to  be  appointed  by  the  Chief  Justice  of  Ontario.” 
The  arbitrators  who  have  stated  these  cases  were  appointed  in 
manner  provided  by  subsec.  11  of  sec.  343,  to  determine  the  com- 
pensation to  which  the  owners  were  entitled  under  a by-law  passed 
by  the  Council  of  the  City  of  Toronto  to  expropriate  lands  to 
widen  (deferred  plan)  Bloor-street,  in  the  City  of  Toronto. 

Upon  the  claimants  in  these  three  cases  presenting  claims  to 
the  arbitrators,  the  corporation  contended  that  the  compensation 
to  which  the  claimants  were  entitled  had  been  “mutually  agreed 
upon”  within  the  meaning  of  subsec.  2 of  sec.  342,  and  that  conse- 
quently there  was  nothing  to  arbitrate. 

The  claimants  answered  that  no  agreement  had  been  made,  or 
if  an  agreement  had  been  made  it  was  not  applicable  or  effective 
to  prevent  the  arbitrators  awarding  compensation  as  provided  by 
subsec.  10  of  sec.  343.  A majority  of  the  board  was  of  opinion 
that  the  board  had  jurisdiction  to  determine  the  dispute  as  to 
whether  or  not  an  agreement  had  been  made,  and  as  to  whether,  if 
made,  it  now  existed  or  was  applicable  so  as  to  prevent  the  board 
assessing  compensation  under  subsec.  10.  After  hearing  oral 
statements  by  counsel,  the  board  arrived  at  the  conclusion  that  the 
agreement  alleged  had  not  been  made,  or,  if  made,  was  not  now 
binding  upon  the  parties. 

In  these  cases  the  arbitrators  have  stated  their  reasons  and  con- 
clusions, and  acting  on  sec.  26  of  the  Arbitration  Act,  R.S.O.  1927, 
ch.  97,  have  stated  cases  and  asked  our  opinion  as  to  the  correct- 
ness of  their  conclusions. 

One  of  the  arbitrators  (Sir  Thomas  White)  seems  to  have  been 
of  the  opinion  that  a dispute  as  to  the  existence  and  binding  effect 
of  the  agreement  was  not  one  of  the  disputes  that  was  referred  to 
the  arbitrators.  If  the  view  taken  by  Sir  Thomas  White  is  the 
correct  one,  it  would  seem  to  follow  that  it  would  be  unwise  and 
improper  for  us  to  express  any  opinion  on  the  other  questions 
submitted. 

Though  counsel  did  not  refer  us  to  any  authorities  to  guide 
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us  in  arriving  at  a conclusion  as  to  the  right  of  the  arbitrators  to 
settle  a dispute  as  to  the  existence,  non-existence,  or  validity  of  the 
alleged  agreement,  I have,  since  the  argument,  read  and  considered 
many  authorities  dealing  with  the  rights  of  the  arbitrators  in  what 
seem  to  be  analogous  cases.  Most  of  the  authorities  which  I have 
considered  will  be  found  collected  and  considered  in  Stolces- 
Stephens  Oil  Co.  v.  McN aught  (1918),  57  Can.  S.C.E.  549;  Re 
City  of  Toronto  and  Toronto  Railway  Co.  (No.  2)  (1923),  54 
O.L.E.  561;  Toronto  City  Corporation  v.  Toronto  Railway  Co., 
[1925]  A.C.  177;  Re  Beaver  Wood  Fibre  Co.  Ltd.  and  American 
Forest  Products  Corporation  (1920),  47  O.L.E.  66  and  in  appeal 
590;  and  May  v.  Mills  (1914),  30  Times  L.E.  287. 

A.  study  of  these  authorities  has  led  me  to  the  conclusion  that 
where  a question  arises  as  to  whether  a case  for  arbitration  has 
arisen,  the  right  or  jurisdiction  of  the  arbitrator  to  determine  that 
question  should  be  settled  by  the  answer  to  the  question : Does  the 
agreement  or  statute  providing  for  the  arbitration  refer  the  par- 
ticular question  to  the  arbitrators  for  decision? 

I am  therefore  of  opinion  that  in  these  cases  the  question  is: 
Do  secs.  342  and  343  of  the  Municipal  Act  expressly  or  impliedly 
refer  to  the  arbitrators  a dispute  as  to  the  existence,  validity,  or 
meaning  of  a contract  which  one  party  puts  forward  as  settling, 
“by  mutual  agreement,”  the  compensation  to  which  the  other 
party  is  entitled  by  reason  of  an  expropriation  under  these  sections. 

The  elements,  factors,  or  matters  which  arbitrators  appointed 
under  sec.  342  may  take  into  consideration  in  fixing  compensation 
are  stated  in  subsec.  10  of  sec.  343,  supra,  and  an  agreement  fixing 
or  purporting  to  fix  the  compensation  is  not  one  of  the  elements, 
factors,  or  matters  enumerated  in  that  subsection.  The  subsection 
seems  to  me  to  indicate  that  the  Legislature  did  not  intend  that 
the  jurisdiction  or  burden  of  interpreting  such  an  agreement  and 
of  awarding  compensation  by  reference  thereto  should  be  referred 
to  or  cast  upon  the  arbitrators.  And,  reading  subsec.  2 of  sec. 
342  in  the  light  of  the  wording  of  subsec.  10  of  sec.  343,  I am  of 
opinion  that  the  Legislature  by  subsec.  2 of  342  intended  to  and 
did  expressly  exclude  from  the  cases  in  which  compensation  is  to  be 
awarded  by  the  arbitrators  those  in  which  the  parties  have  by  mut- 
ual agreement  already  fixed  it. 

For  these  reasons,  I am  of  opinion  that  where,  as  here,  one  of 
the  parties  sets  up  an  agreement  purporting  to  fix  the  compensa- 
tion, the  existence,  validity,  and  applicability  of  such  an  agree- 
ment are  questions  that  must  be  agreed  upon  by  the  parties  or  deter- 
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mined  by  the  Courts  before  it  can  be  said  that  a case  has  arisen 
calling  for  arbitration,  and  I would  accordingly  advise  that  the 
arbitrators  exceeded  their  jurisdiction  when  they  entered  upon  an 
inquiry  as  to  the  existence,  binding  effect,  and  validity  of  the 
agreement  alleged  and  set  up  by  the  corporation  as  fixing  by  mutual 
agreement  the  compensation  to  which  the  appellants  claim  to  be 
entitled. 

In  the  view  I have  taken,  it  is  unnecessary  and  I think  it  would 
be  improper  for  us  to  express  an  opinion  on  the  other  questions 
stated. 

During  the  argument  I expressed  the  view  that  if  there  was 
jurisdiction  to  determine  the  other  questions  submitted,  the  Court 
should  be  furnished  with  a more  complete  statement  of  the  facts 
and  circumstances  surrounding  the  making  of  the  alleged  contract, 
and  particularly  with  evidence  to  indicate  what  was  the  meaning  of 
the  words : “Widening  of  Bloor-street  substantially  in  accordance 
with  the  plan  which  has  been  proposed  by  the  Civic  Art  Guild;’ 
used  in  the  offer  of  the  claimants  and  set  out  in  the  case. 

Order  accordingly. 


[APPELLATE  DIVISION  ] 

Pedlow  v.  Canadian  National  Railway  Co. 

Trial — Jury — Action  for  Negligence — Written  Particulars  of  Negligence 
Prepared  in  Advance  Placed  before  Jury — Objectionable  Method  of 
Trial — Doubt  as  to  Amount  of  Damages  Intended  to  be  Assessed — 
New  Trial. 

The  plaintiff,  riding  a bicycle  upon  a highway,  came  into  collision  with 
a motor-truck  of  the  defendants,  and  was  injured.  At  the  trial  of  an 
action  to  recover  damages  for  his  injuries,  alleged  to  have  been 
caused  by  the  negligence  of  the  driver  of  the  truck,  questions  were 
left  to  the  jury,  which  they  answered,  finding  negligence  of  the  de- 
fendants and  contributory  negligence  of  the  plaintiff.  These  answers 
were  ini  fact  adopted  by  the  jury  from  “particulars  of  negligence” 
submitted  in  the  form  of  a memorandum  and  handed  to  the  jury  by 
the  trial  Judge,  with  instructions  to  indicate  by  the  numbers  thereon 
such  acts  of  negligence  as  they  thought  were  appropriate.  The  jury 
assessed  the  total  damages  at  $12,000  and  apportioned  them  so  as  to 
award  the  plaintiff  $7,200,  but  some  figures  upon  a paper  found  with 
the  papers  which  came  from  the  jury  suggested  that  $7,000  was  really 
the  jury’s  estimate  of  the  damage  suffered  by  the  plaintiff : — 

Held,  that  the  method  adopted  of  allowing  the  jury  to  appropriate  the 
particulars  of  negligence  prepared  in  advance,  thereby  producing 
confusion  and  want  of  clarity,  instead  of  giving  their  views  in  their 
own  words,  was  objectionable,  and  for  that  reason  and  because  of 
the  suggestion  as  to  the  quantum  of  damages,  the  Court  directed 
a new  trial. 

An  appeal  by  the  defendants  from  the  judgment  of  Raney,  J., 
at  the  trial,  upon  the  findings  of  a jury,  in  favour  of  the  plaintiff 
3 1 — 6 2 — o.l.r. 
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for  the  recovery  of  $7,200  in  an  action  for  damages  for  injury 
sustained  by  him  when  riding  a bicycle  upon  a highway  by  a col- 
lision with  a motor-truck  of  the  defendants.  The  jury  assessed 
the  plaintiffs  damages  at  $12,000,  but  found  that  he  was  in  fault 
to  the  extent  of  two-fifths,  and  so  awarded  him  $7,200. 


May  21.  The  appeal  was  heard  by  Mulock,  C.J.O.,  Magee, 
Hodgins,  and  Grant,  JJ.A. 

A.  D.  McDonald , for  the  appellants. 

D.  B.  Menzies , for  the  plaintiff,  respondent. 

May  23.  The  judgment  of  the  Court  was  read  by  Hodgins, 
J.A. : — The  plaintiff  on  a bicycle  going  south  on  Adelaide-street, 
iii  London,  collided  with  a truck  of  the  defendants  while  the  lat- 
ter, coming  up  from  the  south,  was  turning  left  on  Adelaide-street 
into  York-street,  which  intersected  Adelaide-street  at  right  angles. 
A by-law  of  the  city,  which  is  admitted  to  be  in  force,  provides 
in  sec.  20,  headed  “Turning  at  intersections,”  as  follows:— 

“The  driver  of  every  vehicle  requiring  to  slow  up  shall  give 
distinctive  signals  shewing  intention  to  stop,  or,  if  turning  to  the 
right  into  another  street,  shall  keep  close  to  the  kerb,  and,  if  turn- 
ing to  the  left,  shall  do  so  after  passing  the  centre  of  the  inter- 
section of  the  streets.” 

The  questions  and  answers  of  the  jury  are  as  follows : — 

“(1)  Have  the  defendants  satisfied  you  that  the  accident  was 
not  caused  by  their  negligence?  A.  No. 

“(2)  If  not,  in  what  did  such  negligence  consist?  Answer 
fully.  A.  The  driver  of  the  defendants’  motor-truck,  while  travel- 
ling north  on  Adelaide-street  and  intending  to  turn  to  the  left  on 
York-street,  failed  to  draw  his  vehicle  out  to  the  centre  of  the 
highway,  and  to  continue  beyond  the  centre  of  the  hierhwav  before 
turning,  as  required  by  sec.  20  of  the  traffic  by-law  of  the  City  of 
London. 

“That,  the  driver  of  the  defendants’  motor-truck  intending  to 
turn  to  the  left,  the  plaintiff  was  then  on  his  own  right  of  way, 
and  had  the  right  of  way,  and  the  driver  of  the  defendants’  motor- 
truck failed  to  concede  to  the  plaintiff  the  said  right  of  way  . . . 

“(3)  Could  the  plaintiff  have  avoided  the  accident  by  the  exer- 
cise of  reasonable  and  ordinary  care?  A.  Yes. 

“(4)  If  so,  what  did  the  plaintiff  do  or  omit  to  do  that  contri- 
buted to  the  accident?  Answer  fully.  A.  After  the  plaintiff  saw 
the  truck  was  going  to  turn  west  on  York-street,  he  could  have 
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avoided  the  accident:  (a)  by  stopping  his  bicycle;  (c)  by  turning 
to  the  west  on  York-street  and  continuing  in  that  direction  or 
stopping  at  the  north  kerb.” 

These  answers  are  in  fact  what  the  jury  adopted  from  “par- 
ticulars of  negligence”  submitted  in  the  form  of  a memorandum 
and  handed  to  the  jury  by  the  learned  trial  Judge  with  instruc- 
tions to  indicate  by  the  numbers  therein  such  acts  of  negligence 
as  they  thought  were  appropriate.  This  resulted  in  causing  the 
jury  to  adopt  as  their  own  findings  certain  allegations  which  had 
been  prepared  in  advance  by  the  respective  solicitors  as  indicating 
possible  grounds  of  negligence.  When  these  particulars  are  con- 
sidered together,  they  are  found  to  be  inconsistent  or  so  difficult 
to  reconcile  that  confusion  instead  of  certainty  results. 

The  two  outstanding  difficulties  to  my  mind  are  (1)  to  ascer- 
tain whether  the  jury  intended  by  their  answers  to  questions  3 and 
4 a finding  of  continuing  and  concurrent  negligence,  or  of  ultimate 
negligence,  and  (2)  whether  a paper  found  with  the  papers  which 
came  from  the  jury  and  containing  the  trial  Judge’s  figures  as  to 
medical,  etc.,  expenses  and  loss  of  wages,  and  also  having  thereon 
$7,000  in  different  writing,  indicates  that  $7  000  was  intended  as 
the  jury’s  estimate  of  damages  for  pain  and  loss  in  the  future  of 
normal  activity.  As  to  this  a word  of  explanation  is  necessary. 
The  jury  had  fixed  the  proportions  before  settling  the  damages, 
and  if  $7,000  was  the  total  damage,  some  figuring  on  an  accom- 
panying paper  would  indicate  that  the  jury,  in  ascertaining  what 
three-fifths  would  be,  divided  by  3 and  multiplied  by  5 and  thus 
arrived  at  approximately  $12,000,  which  appears  on  the  formal 
answer  as  the  plaintiff’s  total  damages. 

In  our  view,  the  method  of  allowing  the  jury  to  appropriate 
such  of  the  written  particulars  of  negligence  as  were  prepared 
in  advance,  instead  of  expressing  their  views  in  their  own  words, 
is  objectionable  and  apt  to  result  in  difficulty,  as  in  this  case. 
Added  to  this  is  the  suggestion  that  $7,  000  and  not  $12,000  was 
really  the  jury’s  estimate  of  the  damage  suffered  by  the  plaintiff. 

A new  trial  should  therefore  be  had  between  the  parties,  and 
in  that  view  it  is  undesirable  to  discuss  or  decide  the  questions 
raised  on  the  appeal. 

Costs  in  the  last  trial  should  be  in  the  cause  to  the  successful 
party.  The  costs  of  this  appeal  will  be  to  the  appellants  in  any 
event. 
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New  trial  ordered. 
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[ROSE:,  J.] 

Miller  y.  McDonnell. 


Arbitration  and  Award — Taking  Partnership  Accounts — Action  upon 
Alleged  Award — Document  Signed  by  Arbitrators  but  not  at  same 
Time — Arbitrators  and  Witnesses  not  Sworn — Incomplete  Investi- 
gation of  Accounts — Objections  to  Award — Basis  for  Motion  to 
Set  aside — Defence  to  Action — Failure  to  Plead  “ No  Award ” or 
General  Denial — Amendment  Allowed — Matters  Remitted  to  Arbi- 
trators for  Reconsideration — Arbitration  Act,  sec . 11 — Powers  of 
Judge  in  Court — Rule  205. 

Arbitrators  appointed,  but  not  in  writing,  for  the  purpose  of  winding 
up  the  affairs  of  a partnership  between  the  plaintiff  and  the  defend- 
ant, met  and  went  over  such  papers  as  were  available  at  the  moment, 
heard  what  each  of  the  partners  had  to  say,  and  reached  a conclusion 
which  they  stated  at  the  meeting.  The  arbitrators  took  no  oath  of 
office,  and  no  witness  was  sworn.  A day  or  two  after  the  meeting, 
one  of  the  arbitrators  prepared  and  signed  a memorandum,  headed 
“Report  of  Arbitrators,”  stating  the  conclusion  that  the  balance  due 
to  the  plaintiff  was  a certain  sum.  This  memorandum  was  taken  by 
the  plaintiff  to  the  other  arbitrators,  each  of  whom  signed  it.  This 
action  was  brought  upon  the  memorandum  as  upon  an  award.  The 
defendant  pleaded  that  the  award'  was  irregular  and  illegal,  in  that  no 
evidence  was  taken  under  oath,  the  arbitrators  were  not  sworn  or 
legally  appointed,  the  defendant  was  not  permitted  to  give  his  evi- 
dence, and,  although  he  objected,  the  award  was  given  without  his 
being  heard.  The  defendant  also  counterclaimed  for  moneys  paid 
to  the  plaintiff,  etc. : — 

Held,  that  the  objections  pleaded  ought  to  have  been  taken  on  a motion 
to  set  aside  the  award,  and  were  not  available  as  a defence  to  the 
action:  Oppenlieim  cf  Co.  v Mahomed  Maneef,  [1922]  A.C.  482. 

If  the  defendant  had  pleaded  that,  because  the  arbitrators  signed  in 
the  way  stated,  the  paper  called  a “report”  was  no  award,  the  action 
would  have  failed.  The  defendant  would  also  have  been  entitled  to 
succeed  upon  a general  plea  denying  the  making  of  the  award  alleged 
by  the  plaintiff;  but  there  was  no  such  plea  upon  the  record. 

The  defendant,  however,  should  be  allowed  to  amend,  and  the  matters 
referred  should  (in  the  circumstances  of  the  case  and  in  view  of  the 
doubt  as  to  the  completeness  of  the  investigation  of  the  accounts  by 
the  arbitrators)  be  remitted  to  the  reconsideration  of  the  arbitrators, 
by  an  exercise  of  the  power  conferred  by  sec.  11  of  the  Arbitration 
Act,  R.S.O.  1927,  ch.  97. 

Harrison  v.  Harrison  (1917-18),  41  0 L.R.  195,  42  O.L.R.  43,  distin- 
guished. 

The  power  conferred  by  sec.  11  is  conferred  upon  ‘ the  Court,”  and  may 
be  exercised  by  a judge  sitting  in  court  (Rule  205);  that  does  not 
necessarily  mean  the  Weekly  Court;  and  a judge  having  the  parties 
before  him  at  a trial  may,  of  his  own  motion,  in  a proper  case,  remit 
the  matters  to  the  arbitrators. 


An  action  upon  an  award.  The  defendant  pleaded  that  the 
award  was  irregular  and  illegal  and  counterclaimed  for  moneys 
pnid  to  the  plaintiff  in  excess  of  what  was  due,  etc. 
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The  action  and  counterclaim  were  tried  before  Rose,  J.,  with- 
out a jury  at  Haileybury. 

W.  M.  Gordon , for  the  plaintiff. 

F.  Elliott,  for  the  defendant. 

May  26.  Rose,  J. : — In  1917  the  plaintiff  and  the  defendant, 
by  agreement  under  seal,  agreed  to  become  partners  “in  the  busi- 
ness of  a general  store,”  the  capital  of  the  business  to  be  $4,000, 
of  which  the  plaintiff,  whose  principal  occupation  is  “working  in 
the  bush,”  was  to  supply  $2,000  in  cash,  while  the  defendant  was 
to  supply  $750  cash  and  to  allow  the  firm  to  use  free  of  rent  a 
building  owned  by  him  in  the  town  of  Charlton.  The  partnership 
was  to  continue  until  dissolved  by  notice.  Upon  the  dissolution 
of  the  partnership  the  assets  were  to  be  realised,  the  firm’s  debts 
were  to  be  paid,  each  partner’s  capital  was  to  be  returned,  and  the 
surplus  of  the  assets  was  to  be  divided  equally  between  the  parties. 
All  matters  of  difference  were  to  be  referred  to  an  arbitrator,  if 
one  could  be  agreed  upon,  or  to  three  arbitrators,  one  to  be  ap- 
pointed by  each  of  the  parties  and  the  third  to  be  chosen  by  the  two 
first  appointed,  the  decision  of  any  two  arbitrators  to  be  binding. 

In  1922  the  premises  were  destroyed  by  fire.  Thereafter  the 
business  was  conducted  by  the  defendant,  who  got  in  moneys  due 
and  paid  debts.  In  1925,  without  any  writings,  but  for  the  pur- 
pose of  winding  up  the  partnership’s  affairs,  each  of  the  partners 
named  an  arbitrator,  and  the  two  arbitrators  appointed  a third. 
In  December,  1925,  the  arbitrators  had  a meeting  with  the  part- 
ners, went  over  such  papers  as  were  at  the  moment  available,  heard 
what  each  of  the  partners  had  to  say,  and  apparently  reached  the 
conclusion  that,  after  taking  account  of  each  partner’s  drawings 
and  of  his  advances  to  the  firm  in  excess  of  his  “original  invest- 
ment,” the  defendant’s  “net  receipts”  from  the  business  exceeded 
the  plaintiff’s  “net  receipts”  by  $3,029.56,  and  that  the  defendant 
ought  to  pay  to  the  plaintiff  one-half  of  this  excess — $1,514.78; 
and  it  seems  that  this  conclusion  was  stated  at  the  meeting.  The 
arbitrators  took  no  oath  of  office;  no  witness  was  sworn. 

A day  or  two  after  the  meeting,  the  arbitrator  appointed  by  the 
plaintiff  prepared  and  signed  a memorandum  dated  the  21st 
December,  1925,  with  the  heading  “Report  of  Arbitrators  re  Miller 
& McDonnell,”  the  body  of  the  memorandum  consisting  in  a state- 
ment of  each  partner’s  drawings,  “investment  over  original 
investment,”  and  “net  receipts,”  followed  by  the  words  “balance 
due  W.  Miller  $1,514.78.”  This  memorandum  was  taken  by  the 


485 


1928. 

Miller 

v. 

McDon- 

nell. 


486 


ONTARIO  LAW  REPORTS. 


Rose,  J. 

1928. 

Miller 

v. 

McDon- 

nell. 


[yol. 

plaintiff  to  the  other  arbitrators,  each  of  whom  signed  it;  it  is  the 
award  sued  upon.  Within  a few  days  the  defendant  asked  one  of 
the  arbitrators  for  a reconsideration  or  further  hearing,  alleging 
that  some  of  the  items  of  the  account  had  not  been  gone  into. 
The  arbitrator  spoken  to  seems  to  have  been  willing  to  grant  the 
request  if  all  persons  concerned  would  concur,  but  either  the  de- 
fendant did  not  press  the  matter  or  the  others  or  some  of  them  did 
not  consent.  On  the  29th  December,  1925,  the  plaintiff's  solicitor 
wrote  to  the  defendant  demanding  payment.  This  action  was  be- 
gun in  August,  1927. 

The  defence  pleaded  is  that  the  award  “was  irregular  and 
illegal,  as  no  evidence  was  taken  under  oath  and  the  arbitrators 
were  not  sworn  or  legally  appointed,  and  the  defendant  was  not 
permitted  to  give  'his  evidence  and  did  not  submit  his  claim,  as  the 
arbitrators  adjourned  their  sitting  before  his  evidence  was  taken, 
and  although  he  objected  the  alleged  award  was  given  without  his 
being  heard."  There  is  also  a counterclaim  for  moneys  paid  to 
the  plaintiff,  work  done  for  the  partnership  by  the  defendant's  wife, 
hay  supplied  by  the  defendant  for  the  horse  used  in  the  business, 
and  some  other  items;  and  it  is  alleged  that  if  account  is  taken  of 
the  items  of  the  counterclaim  it  will  be  found  that  the  plaintiff's 
indebtedness  to  the  defendant  exceeds  the  amount  of  the  award. 

The  objections  pleaded  as  matter  of  defence  ought  to  have  been 
taken  on  a motion  to  set  aside  the  award,  and  I do  not  think  that 
they  are  available  in  this  action : Oppenheim  & Co.  v.  Mahomed 
Maneef , [1922]  1 A.C.  482.  Moreover,  the  weight  of  evidence  is 
against  the  suggestion  that  the  defendant  was  not  permitted  to 
give  his  evidence,  that  there  was  an  adjournment  of  the  hearing 
before  he  'had  submitted  any  claim  that  he  expressed  a desire  to 
submit,  that  any  objection  entered  by  him  was  unheeded  by  the 
arbitrators,  or  that  the  award  was  made  without  his  being  heard. 
The  fact  seems  to  be  that  the  arbitrators  proceeded  honestly  and  to 
tne  best  of  their  ability  to  take  the  partnership  accounts,  that  no 
one  concerned  knew  anything  about  the  practice  upon  arbitrations 
or  thought  of  the  necessity  or  desirability  of  having  the  arbitra- 
tors sworn  or  of  taking  evidence  on  oath,  and  that  the  defendant 
had  no  objection  to  offer  to  an  informal  taking  of  the  accounts. 
But  I think  there  is  this  much  to  be  said  in  favour  of  the  defend- 
ant’s opposition  to  the  claim  based  upon  the  award : that  no  for- 
mal notice  of  the  meeting  of  the  arbitrators  had  been  given  and 
that  the  defendant  upon  being  summoned  attended  without  pre- 
paration; that  some  books  were  not  at  the  moment  available  and 
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that  in  those  books  there  may  be,  as  the  defendant  says  there  are, 
items  with  which  he  ought  to  have  been  credited  but  which  were  not 
considered  by  the  arbitrators,  as  well  as  items  going  to  increase  the 
plaintiffs  claim;  that,  while  there  was  no  refusal  to  hear  the  de- 
fendant and  no  refusal  of  an  adjournment,  it  is  not  improbable 
that  the  defendant  failed  to  realise  the  fact  that  the  arbitrators’ 
statement,  at  the  meeting,  of  the  result  of  their  night’s  work  was 
intended  to  be  a final  statement;  and  that,  while  such  evidence  as 
was  at  the  trial  adduced  in  support  of  the  counterclaim  did  not 
convince  me  that  there  was  any  substantial  error  in  the  award, 
still  the  claims  made  were  claims  that  ought  to  have  been  consid- 
ered by  the  arbitrators,  and,  probably,  some  of  them  were  not 
really  put  forward  or  dealt  with.  And,  because  of  the  doubt  that, 
in  view  of  the  considerations  just  stated,  there  must  be  as  to  the 
completeness  of  the  investigation  that  has  been  had- of  the  accounts 
I am  disposed,  if  the  practice  permits,  to  do  for  the  parties  what 
at  the  trial  I urged  them  to  do  for  themselves,  viz.,  to  remit  the 
matters  in  dispute  to  the  arbitrators  so  that,  if  they  are  willing  to 
act,  they  may  take  the  accounts  more  deliberately  and  in  a manner 
more  nearly  conformable  to  the  established  practice.  I realise 
the  desirability  of  interfering  as  little  as  possible  with  honest 
awards;  but  the  circumstances  are  exceptional  and  it  seems  to  me 
that  a further  investigation  of  the  accounts  is  to  be  desired. 

If  the  defendant  had  pleaded  that,  because  the  arbitrators 
signed  in  the  way  that  has  been  stated,  the  paper  called  a “report” 
was  no  award,  the  plaintiff’s  action  would  have  failed:  Wade  v. 
Dowling  (1854),  4 E.  & B.  43;  Nott  v.  Nott  (1884),  5 O.R.  283; 
Harrison  v.  Harrison  (1917-18),  41  O.L.R.  195,  42  O.L.R.  43; 
and,  but  for  an  incidental  remark  made  by  Mr.  Justice  Masten  in 
Harrison  v.  Harrison  (41  O.L.R.  at  p.  200),  I should  have  thought 
(.subject  to  what  may  perhaps  be  the  effect  of  Rule  141)  that  the 
defendant  would  have  been  entitled  to  succeed  upon  a general  plea 
denying  the  making  of  the  award  alleged  by  the  plaintiff  ; in 
Wade  v.  Doiuling  the  plea  was  “that  no  such  award  was  made  as  in 
(the  first)  count  alleged;”  and  in  Nott  v.  Nott  the  plea,  as  stated 
by  Galt,  J.,  in  5 O.R.  at  p.  292,  was  that  “the  arbitrators  did  not 
make  an  award.”  But  in  the  present  case  there  is  not  upon  the 
record  even  a general  denial  of  the  making  of  the  award;  the  de- 
fence is,  as  'has  been  stated,  that  the  award  was  “irregular  and 
illegal”  because  of  certain  alleged  misconduct  on  the  part  of  the 
arbitrators,  and  there  is  no  allegation  that  the  arbitrators  did  not 
sign  at  the  same  time.  The  first  question  then,  as  it  appears  to 
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me,  is  whether  an  amendment  of  the  statement  of  defence  ought 
to  be  allowed,  and  the  second  is  whether,  in  case  the  amendment 
is  made,  the  matters  referred  onght  to  be  remitted  to  the  recon- 
sideration of  the  arbitrators,  by  an  exercise  of  the  power  conferred 
by  sec.  11  of  the  Arbitration  Act,  R.S.O.  1927,  ch.  97. 

In  Harrison  v.  Harrison  leave  to  amend  was  refused;  but  that 
obviously  was  a case  in  which  there  was  no  reason  why  the  Court 
should  assist  the  plaintiff  to  find  a means  of  upsetting  an  award 
upon  which  the  parties  had  for  some  time  been  acting,  whereas 
the  present  case  seems  to  me  to  be  one  in  which  the  making  of  the 
amendment  will  tend,  to  use  the  words  of  Rule  183,  to  “secure  the 
advancement  of  justice/5 

If  the  amendment  is  made,  the  matters  referred  ought  to  be 
remitted  to  the  reconsideration  of  the  arbitrators.  In  Pedler  v. 
Hardy  (1902),  18  Times  L.R.  591,  Channell,  J.,  expressed  grave 
doubt  as  to  whether  the  power  to  remit  conferred  upon  “the  court 
or  a judge”  by  sec.  10  of  the  Arbitration  Act,  1889  (52  & 53  Viet, 
ch.  49)  could  be  exercised  by  a judge  sitting  at  nisi  prius  upon 
counterclaim  in  an  action  on  the  award.  But  the  power  conferred 
by  sec.  11  of  the  Ontario  Act  is  conferred  upon  “the  Court;”  and 
by  Rule  205  it  is  declared  that  “the  power  conferred  upon  the 
Court  may  be  exercised  by  a judge  sitting  in  court”  (not  neces- 
sarily in  the  Weekly  Court),  and  I can  see  no  reason  why  a judge 
having  the  parties  before  him  at  a trial  may  not,  of  his  own  motion, 
in  a proper  case,  remit  the  matters  to  the  arbitrators.  In  the  pres- 
ent case  there  is  no  award;  and  as  soon  as  that  fact  is  alleged  in 
an  amended  statement  of  defence  it  will  in  my  opinion  be  proper 
to  remit  the  matters  referred  (that  is  to  say,  the  taking  of  the 
partnership  accounts)  to  the  reconsideration  of  the  arbitrators. 

The  defendant  will  have  until  the  15th  June  to  amend  his 
statement  of  defence.  If  the  amendment  is  made,  the  taking  of 
the  partnership  accounts  will  be  remitted  to  the  reconsideration  of 
the  arbitrators ; in  other  respects  the  action  will  be  dismissed ; and, 
because  the  only  available  objection  to  the  award  was  not  pleaded, 
there  will  be  no  order  as  to  costs.  In  case  the  amendment  is  not 
made,  there  will  be  judgment  in  favour  of  the  plaintiff  for  $1,- 
514.78  with  interest  from  the  21st  December,  1925,  until  judgment, 
and  costs. 
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Rex  v.  Isbell. 

Criminal  Law — Conspiracy  to  Defraud  Public  by  Affecting  Market 
Price  of  Company-shares — Indictable  Offence — Criminal  Code,  sec. 
444 — Information  Taken  and  Warrant  of  Arrest  Issued  by  Provin- 
cial Commissioner  of  Police — Ex  Officio  Police  Magistrate  for  Pro- 
vince— 16  Geo.  V.  ch.  34,  sec.  33,  Amending  Constables  Act — 
Defective  Information  and  Warrant — No  Offence  Charged — Accused 
Arrested  in  Quebec,  on  Warrant  Endorsed  there,  and  Brought  into 
Ontario — Motion  to  Quash  Proceedings — Inquiry  as  to  Authority 
and  Jurisdiction — Office  of  Justice  of  the  Peace  not  Created  by 
Statute  but  Existing  before  Creation  of  Legislative  Bodies  in  Can- 
ada— New  Information  Laid  Charging  Crime — Jurisdiction  of 
another  Police  Magistrate  to  Commit  for  Trial — Accused  Brought 
before  Magistrate  upon  Illegal  Process — Jurisdiction  not  Affected — 
Criminal  Code,  secs.  2(18),  653,  654,  659,  668 — Criminal  Procedure 
— Powers  of  Dominion  and  Province — British  North  America  Act, 
secs.  91(27),  92(14),  94,  96. 

Upon  a motion  to  quash  an  information  and  proceedings  taken  before 
a police  magistrate  or  justice  of  the  peace,  the  Court  may  inquire  as 
to  his  authority  and  jurisdiction  and  as  to  whether  his  powers  and 
authority  were  exercised1  in  such  a manner  and  in  such  place  or 
places  as  to  bring  his  acts  within  his  jurisdiction,  territorial  and 
otherwise. 

The  rule  stated  in  Regina  v.  Bolton  (1841),  1 Q.B.  66,  and  approved  in 
Rex  v.  Nat  Bell  Liquors  Ltd.,  [1922]  2 A.C.  128,  154,  adopted. 

Legislation  in  what  is  now  Canada  did  not  create  justices  of  the  peace, 
but  merely  regulated1  and  controlled  the  appointment  of  persons  to 
an  office  already  in  legal  existence  by  reason  of  the  creation  in  early 
colonial  days  of  the  office  by  the  Crown  and  the  appointment  by  the 
Crown  of  persons  to  exercise  the  functions  exercised  at  the  time  of 
their  appointment  by  justices  in  England. 

By  an  information  sworn  at  Toronto  on  the  4th  October,  1927,  before 
W.,  a police  magistrate  for  the  Province  of  Ontario,  it  was  charged 
that  I.  and  D.,  of  the  cities  of  Montreal  and  Toronto,  in  the  year 
1927,  did  conspire  with  G.  and  with  other  persons  unknown,  or  some 
or  any  of  them,  to  affect  the  public  market  price  of  the  shares  of  a 
certain  incorporated1  company,  contrary  to  the  provisions  of  sec.  444 
of  the  Criminal  Code;  and  on  the  same  day  the  magistrate  issued  a 
warrant,  addressed  to  all  or  any  of  the  provincial  police  in  the 
Province  of  Ontario,  commanding  them  to  apprehend  and  bring  I. 
before  him,  or  some  other  justice,  to  answer  the  charge.  This 
warrant  was  endorsed  by  a judge  of  sessions  of  the  peace  in  Montreal 
and  I.  was  (against  his  protest)  arrested  and  brought  to  Toronto, 
and  was  on  the  7th  October,  1927,  taken  before  B.,  a police  magis- 
trate and  a justice  of  the  peace  in  and1  for  Toronto  and  York  county. 
I.  declined  to  plead  to  the  information  and  was  remanded  to  gaol 
for  a week  without  the  option  of  bail.  Subsequently  he  was  admitted 
to  bail  and  further  informations  were  laid1  and  he  was  committed 
for  trial  before  the  same  justice  of  the  peace: — 

Held,  with  regard  to  the  information  taken  bv  W.,  that  in  order  to 
g;ive  him  jurisdiction  to  issue  a warrant  under  sec.  653  of  the  Crim- 
inal Code,  the  information  should  have  shewn  the  place  where  the 
alleged  offence  was  committed,  and  that  the  offence  was  an  indictable 

32 — 62 — o.l.r. 


1928. 
May  26. 


490 

ONTARIO  LAW  REPORTS.  [vol. 

1928. 

one  triable  in  Ontario;  and  that  no  crime  was  in  fact  charged 
in  the  information,  because  it  omitted  the  words  of  sec.  444  of  the 

Rfjx 

V. 

Isbell. 

Code,  “by  deceit  or  falsehood  or  other  fraudulent  means,  to  defraud 
the  public,”  etc. — an  information  which  charges  no  crime  cannot 
give  a justice  jurisdiction  to  issue  a warrant  or  hold  an  inquiry. 

Quaere,  whether  a commissioner  of  police,  who  is  by  an  Ontario  statute 
(16  Geo.  V.  ch.  34,  sec.  33)  made  ex  officio  a police  magistrate  and 
a justice  and  is  empowered  to  take  informations  and  make  them 
returnable  in  any  city,  town,  or  county  in  Ontario,  is  the  “justice” 
spoken  of  in  sec.  653  of  the  Code. 

And  held,  that,  although  the  endorsement  of  the  warrant  in  Montreal 
was  sufficiently  made,  it  did  not  cure  any  of  the  defects  in  the 
warrant. 

The  information  and  warrant  were  therefore  quashed. 

But,  upon  this  so-called  warrant,  I.  was  brought  before  B.,  as  above; 
B.  remanded  I.  and  later  took  bail;  another  police  magistrate,  with 
the  same  territorial  jurisdiction,  C.,  took  three  new  informations, 
upon  one  of  which  (properly  charging  an  indictable  offence  under 
sec.  444),  still  another  police  magistrate,  with  the  same  jurisdiction, 
J.,  committed  I.  for  trial.  It  was  contended  that  none  of  these 
magistrates  had  jurisdiction  to  intermeddle  in  the  case:  — 

Held,  having  regard  to  the  provisions  of  the  Police  Magistrates  Act, 
16  Geo.  V.  ch.  29,  now  R.S.O.  1927,  ch.  119,  and  to  the  repeal  of  the 
former  Act,  10  Edw.  VII.  ch.  36,  that  the  jurisdiction  of  these  magis- 
trates was  not  open  to  the  objections  stated  in  Re  Holman  and  Rea 
(1912),  27  O.L.R.  432. 

The  differences  between  the  provisions  of  the  present  Act  and  those  of 
the  earlier  pointed  out. 

The  intention  of  the  British  North  America  Act  is  that  the  criminal 
law,  including  procedure,  should  be  uniform  throughout  the  Domin- 
ion; and,  upon  the  proper  interpretation  of  the  provisions  of  secs. 
91(27),  92(14),  94  and  96  of  that  Act,  where  a “justice,”  in  Ontario 
at  any  rate,  is  dealing  with  an  accused-  person  charged  with'  an  in- 
dictable offence,  and  proceeding  by  way  of  preliminary  inquiry,  the 
question  whether  he  is  a “justice”  within  the  meaning  of  the  Crim- 
inal Code,  and  within  what  territorial  limits  he  may  act  as  a “justice” 
in  reference  to  indictable  offences,  is  determined  by  provincial  law 
alone,  which  includes  that  part  of  the  common  law  appertaining  to 
the  legislative  field  assigned  to  Provincial  Legislatures,  in  so  far  as 
it  has  not  been  altered  or  affected  by  unrepealed  competent  legis- 
lation of  the  Province.  But  the  amount  of  the  authority  and  the 
nature  of  the  authority  which  a “justice”  may  exercise  in  Ontario, 
and  what  acts  and  things  he  may  do  or  omit  to  do,  is  determined  by 
Dominion  law  alone,  and  that  law  consists  of  the  law  of  England, 
including  the  common  law,  as  it  was  at  the  time  of  the  Conquest, 
subject  to  such  amendments  as  have  been  made  since  by  competent 
unrepealed  legislation. 

Review  of  Imperial,  Dominion,  and  Provincial  statutes,  and  decided 
cases. 

In  this  case  it  was  conceded  that  the  appointment  to  office  of  each  of 
the  three  police  magistrates  referred  to  was  regular  and  valid  and 
the  territory  for  which  each  was  appointed  was  the  City  of  Toronto, 
and  that  each  of  them  was  a “justice”  and  a police  magistrate  for 
that  city  within  the  meaning  of  sec.  8(18)  of  the  Code. 

Where  a magistrate  or  “justice”  with  general  jurisdiction  takes  an 
information  for  an  indictable  offence  under  secs.  653  and  654  of  the 
Code  and  issues  his  warrant,  that  warrant  is  returnable  before  him 
or  before  any  other  “justice”  having  territorial  jurisdiction  at  the 
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place  where  the  issuing  justice  has  jurisdiction,  but  subject  to  the  19i28. 

right  of  the  latter  to  direct  that  the  accused  person  be  brought  before  

him,  if  convenient.  Rex 

Although  I.  was  brought  before  J.,  the  magistrate  who  committed  I.  v- 
for  trial,  upon  an  illegal  warrant,  that  did  not  oust  J.’s  jurisdiction;  sbell. 

and  the  commitment  of  I.  for  trial  was  lawful. 


Upon  principle  and  authority,  the  manner  of  getting  the  accused  before 
the  magistrate  does  not  go  to  the  root  of  the  magistrate’s  jurisdiction. 
Sections  659  and  668  of  the  Code  considered. 

Motion  by  the  defendant  to  quash  an  information  and  other 
proceedings. 

January  10  (and  subsequent  days).  The  motion  was  heard  by 
McEvoy,  J.,  in  Chambers. 

R.  H.  Greer,  K.C.,  and  W.  K.  Murphy , for  the  defendant. 

F.  P.  Brennan  and  A.  W.  Rogers,  for  the  Crown. 

May  26.  McEvoy,  J. : — This  is  an  application  made  on  be- 
half of  one  Irving  J.  Isbell  to  quash: — 

{a)  What  was  intended  as  and  what  was  treated  as  a lawful 
information  dated  the  4th  October,  1927,  complaining  that  one 
Isbell  made  a breach  of  sec.  444  of  the  Criminal  Code,  thereby 
committing  an  indictable  offence. 

( b ) What  was  intended  as  and  what  was  treated  as  a lawful 
warrant  for  the  arrest  of  Isbell  and  upon  which  he  was  arrested 
on  the  5th  October,  1927,  at  Montreal,  brought  to  Toronto,  re- 
manded to  gaol,  and  held  to  bail  in  Toronto. 

(c)  What  was  intended  as  and  what  was  treated  as  a lawful 
information,  dated  the  31st  October,  1927,  complaining  that  Isbell, 
one  Gilbert,  and  one  Field  made  a breach  of  sec.  444  of  the 
Criminal  Code. 

( d ) The  committal  of  Isbell  for  trial  made  by  J.  E.  Jones, 
Police  Magistrate  for  Toronto,  dated  the  6th  November,  1927. 

Pursuant  to  notice,  a motion  was  made  on  the  16th  December, 
1927,  before  Mr.  Justice  Masten  for  an  order  by  way  of  certiorari 
to  have  brought  up  into  this  Court  the  documents  made  and  used 
in  the  proceedings  against  Isbell.  An  adjournment  was  taken, 
and  the  documents  now  before  the  Court  have  been  filed  to  be 
dealt  with  by  the  Court. 

At  the  opening  of  the  motion  Mr.  Brennan,  for  the  Crown, 
took  some  preliminary  objections,  but  these  were  afterwards  with- 
drawn and  it  was  agreed  that  the  motion  should  be  considered  on 
its  merits. 

In  this  matter  it  is  desirable,  as  a first  step,  to  set  down  ac- 
curately and  in  order  the  various  things  that  have  happened  sur- 


492 


ONTARIO  LAW  REPORTS. 


YOL. 


McEvoy,  J. 

19(28. 

Rex 

v. 

Isbell. 


rounding  the  making  of  this  charge  against  Irving  J.  Isbell,  the 
making  of  his  arrest,  his  preliminary  hearing  and  committal  for 
trial  thereupon. 

On  the  4th  October,  1927,  Provincial  Police  Inspector  Stringer 
signed  and  swore  to,  before  General  Williams,  in  his  capacity  as  a 
police  magistrate  for  the  Province  of  Ontario,  a document  in  the 
words  and  figures  following: — 

“Canada,  Province  of  Ontario,  County  of  York,  City  of  Toronto, 
to  wit : The  information  and  complaint  of  Wm.  H.  Stringer,  of  the 
city  of  Toronto,  in  the  county  of  York,  inspector  Ontario  provincial 
police,  taken  this  4th  day  of  October  in  the*  year  1927,  before  the 
undersigned,  who  saith  that  he  is  informed  and  verily  believes 
that  Irving  J.  Isbell  and  P.  W.  Dunbar  of  the  cities  of  Montreal 
and  Toronto,  in  the  year  1927,  did  conspire  with  Nathaniel  Gilbert 
and  with  other  persons  unknown,  or  some  or  any  of  them,  to 
affect  the  public  market  price  of  the  shares  of  the  Eastern  Metals 
and  Smelting  Company  Limited,  contrary  to  the  provisions  of 
section  444  of  the  Criminal  Code  of  Canada. 


“Sworn  before  me  on  the  day^  • 
and  year  first  above  mentioned. 


“V.  A.  S.  Williams,  Police!  Wm.  H.  Stringer, 

Magistrate  in  and  for  the  Prov-  complainant.” 

ince  of  Ontario. 

Section  444  of  the  Criminal  Code  provides  that:- — 

“Every  one  is  guilty  of  an  indictable  offence  and  liable  to  . . 

. imprisonment  who  conspires  with  any  other  person,  by  deceit 
or  falsehood  or  other  fraudulent  means,  to  defraud  the  publio  or 

any  person or  to  affect  the  public  market  price  of 

stocks,  shares,  merchandise,  or  anything  else  publicly  sold,  whether 
such  deceit  or  falsehood  or  other  fraudulent  means  would  or  would 
not  amount  to  a false  pretence  ” 

On  the  same  date,  the  4th  October,  1927,  General  Williams, 
in  the  same  capacity  of  police  magistrate  in  and  for  the  Province 
of  Ontario,  signed  and  issued  a document  in  the  words  and  figures 
following : — 

’“Warrant  to  Arrest. 


“Canada,  Province  of  Ontario,' 
County  of  York,  City  of  Tor- 
onto, to  wit: 


To  all  or  any  of  the  Provincial 
Police  in  the  Province  of  On- 
tario, and  to  all  or  any  Peace 
Officers  and  Constables  in  the 
said  Province. 
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“Whereas  Irving  J.  Isbell  and  P.  W.  Dunbar,  of  the  cities  of 
Montreal  and  Toronto,  have  this  day  been  charged  upon  oath 
before  the  undersigned  for  that  they  in  the  year  1927  did  conspire 
with  Nathaniel  Gilbert  and  with  other  persons  unknown,  or  some 
or  any  of  them,  to  affect  the  public  market  price  of  the  shares  of 
the  Eastern  Metals  and  Smelting  Company  Limited,  contrary  to 
the  provisions  of  section  444  of  the  Criminal  Code 'of  Canada: — 

“These  are  therefore  to.  command  you,  in  his  Majesty’s  name, 
forthwith  to  apprehend  the  said  ....  and  to  bring  him  before 
me  or  some  other  justice  in  and  for  the  said  ....  to  answer 
unto  the  said  charge  and  to  be  further  dealt  with  according  fo 
law. 

“Given  under  my  hand  this  4th \ V.  A.  S.  Williams, 

day  of  Oct.  in  the  year  1927  at  I Police  Magistrate 

the  city  of  Toronto  aforesaid,  f in  and  for  the  Province  of 

' Ontario.” 

On  this  document,  on  the  back  of  it,  are  written  these  words : 
“I  certify  that  I executed  this  warrant  on  Wednesday,  Oct.  5, 
1927,  about  2.50  of  this  date.  Chas.  A.  Godin,  officer  of  the  city 
of  Montreal.”  And  securely  attached  to  the  alleged  warrant  by 
an  eyelet  is  a certificate  and  authorisation  signed  by  “V.  Cusson,” 
“ Juge  des  Sessions  de  la  Paix of  Montreal,  saying  that  it  has 
been  that  day  (5th  October,  1927)  proven  upon  oath  before  him, 
this  Judge  of  the  Sessions  of  the  Peace  at  Montreal,  that  the 
signature  of  the  person  who  signed  the  warrant  (namely  Y.  A.  S. 
Williams)  is  in  the  proper  handwriting  of  Police  Magistrate  Wil- 
liams, and  that  he,  V.  Cusson,  authorised  W.  H.  Stringer  to  ex- 
ecute the  warrant  in  Montreal  and  authorised  those  to  whom  the 
warrant  was  addressed  or  those  by  whom  it  might  legally  be 
executed,  and  all  the  constables  and  other  police  officers  of  the  dis- 
trict of  Montreal,  to  execute  the  warrant. 

In  my  opinion  this  certificate  and  authorisation  are  in  the 
proper  form  to  carry  out  the  directions  as  to  “endorsement  on 
warrant  where  the  offender  is  not  found  within  the  justice’s  juris- 
diction,” in  sec.  662,  subsecs.  1,  2,  and  3,  of  the  Criminal  Code. 

Armed  with  this  warrant  and  the  attached  certificate,  an  officer 
of  the  city  of  Montreal  and  the  provincial  police  officer  of  Ontario 
placed  Isbell  under  arrest  at  the  city  of  Montreal  and  detained 
him  in  detective  headquarters  in  that  city. 

At  the  time  of  this  arrest,  Isbell  was  on  bail  upon  a charge  of 
gambling  on  the  Montreal  Mining  Exchange — an  indictable  offence. 
The  preliminary  inquiry  as  to  that  charge  had  been  partly  heard, 
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and  he  swears,  and  it  is  not  denied,  that  on  the  6th  October  he 
was  before  a Judge  of  the  Sessions  of  the  Peace  in  Montreal  in 
that  matter,  and  that  at  the  time  of  his  arrest  he  was  on  bail  in 
the  custody  of  his  bondsmen  to  appear  and  to  answer  further  to 
that  charge.  He  deems  the  fact  that  he  was  on  bail  at  that  time  to 
appear  in  the  court  at  Montreal  of  importance  in  this  application. 
He  claims  that  he  wras  at  that  moment  “constructively”  in  gaol, 
and  he  invokes  subsec.  4 of  sec.  662  of  the  Code,  which  empowers 
a Superior  Court  Judge  to  make  an  order,  in  a proper  case,  to  enable 
the  warrant  of  arrest  to  be  executed  where  the  person  who  is  to  be 
arrested  upon  a warrant  is  “confined  in  any  prison  within  the 
Province.”  * 

Isbell  says  that  at  the  adjournment  of  the  preliminary  hear- 
ing on  the  6th  October,  1927,  in  Montreal,  and  at  about  11.30  a.m., 
he  was  forcibly  placed  in  an  automobile  and  compelled  to  proceed 
therein  to  the  city  of  Toronto,  despite  his  protests.  This  is  not 
denied.  He  says,  and  it  is  not  denied,  that  he  protested  against 
being  removed  forcibly  from  the  custody  of  his  bondsmen  in  Mon- 
treal and  from  the  jurisdiction  of  the  Courts  of  Quebec  Province, 
where  he  was  bound  to  appear.  He  says,  and  it  is  not  denied,  that 
he  caused  to  be  issued  out  of  the  Superior  Court  of  the  Province 
of  Quebec  a writ  of  habeas  corpus  directed  to  A.  W.  Rogers  (who 
was  the  legal  officer  of  the  party  in  charge  of  the  warrant  in 
question)  and  to  Godin,  who  certifies  on  the  back  of  the  warrant 
that  he  executed  it,  and  to  any  constable  who  might  have  Isbell 
in  charge,  requiring  any  or  all  of  such  persons  to  have  the  body 
of  Irving  J.  Isbell  before  a Superior  Court  Judge  at  the  court- 
house, Montreal;  and  this  writ  is  filed  among  the  papers  in  this 
application. 

It  is  alleged  by  Isbell  and  not  denied  that  this  writ  of  habeas 
corpus  was  served  upon  Mr.  Rogers  while  he,  Isbell,  was  still  in 
the  Province  of  Quebec  and  in  the  custody  of  a constable  of  the 
Rogers  party  but  not  in  the  custody  of  Rogers  personally;  that 
Isbell  was  hurried  out  of  Quebec  in  order  to  avoid  being  detained 
by  this  writ  or  by  any  other  process. 

According  to  the  terms  of  this  Quebec  writ  and  the  laws  of 
Quebec,  as  stated  in  the  affidavit,  this  writ  could  be  effectively 
served  within  the  Province  of  Ontario,  and  it  was  served  upon  one 
Charles  P.  Gurnett,  the  police  officer  in  charge  of  Isbell  at  the 
time,  the  7th  October,  in  Toronto,  unless  Isbell  was  at  the  moment 
locked  up  under  the  warrant  or  upon  a remand  growing  out  of  the 
arrest  under  the  warrant. 
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Subsequent  to  this  service,  Isbell  was,  on  the  7th  October, 
1927,  taken  before  Robert  J.  Brown,  a police  magistrate  and  a 
justice  of  the  peace  in  and  for  Toronto  and  York  county,  and  that 
magistrate  read  to  Isbell  the  information  dated  the  4th  October, 
1927,  earlier  herein  set  out.  (See  proceedings  filed  in  court 
herein,  14th  December,  1927.)  After  reading  this.  Magis- 
trate Brown  asked  the  prisoner,  “How  do  you  plead?”  whereupon 
his  counsel  related  the  matters  that  had  happened,  being  substan- 
tially as  hereinbefore  indicated,  as  to  the  writ  of  habeas  corpus  and 
service  of  it,  the  arrest,  the  warrant  and  its  form,  the  claim  that 
the  magistrate  had  no  jurisdiction,  and  he  stated  the  manner  in 
which  Isbell  had  been  procured  to  be  present  before  the  magistrate, 
and  declined  to  acknowledge  that  Justice  of  the  Peace  and  Magis- 
trate Brown  had  any  jurisdiction  over  him,  Isbell.  The  prisoner 
refused  to  plead  and  was  remanded  to  gaol  for  a week  without  the 
option  of  giving  bail. 

On  the  10th  October,  however,  Isbell  was  again  brought  before 
Magistrate  Brown,  and  was  admitted  to  bail  in  sureties  for  $30,000 
“to  appear”  (on  the  14th  October,  1927)  “before  me  or  such 
justice  of  the  peace  of  the  city  of  Toronto  as  shall  then  be  there, 
to  answer  further  to  the  charge  and  further  to  be  dealt  with  ac- 
cording to  law.”  The  giving  of  bail  was  done,  however,  without 
Isbell  acknowledging  the  jurisdiction  of  Magistrate  Brown,  if  that 
is  possible  in  law. 

On  the  11th  October,  1927,  one  L.  W.  Trinnell  swore  to  an 
information  before  J.  Cohen  in  the  words  and  figures  following 
(the  endorsements  shewn  On  the  original  information  are  repro- 
duced therewith) 

“The  information  and  complaint  of  Lockhart  Trinnell,  taken 
this  11th  day  of  October  in  the  year  1927  before  the  undersigned, 
who  saith  that  Irving  J.  Isbell,  in  the  year  1927,  at  the  city  of 
Toronto,  in  the  county  of  York,  and  at  the  city  of  Montreal,  in 
the  Province  of  Quebec,  did  unlawfully  conspire  with  one  Nathaniel 
Gilbert  and  other  persons  unknown  or  some  or  any  of  them  by 
deceit  or  falsehood  or  other  fraudulent  means  to  affect  the  public 
market  price  of  the  shares  of  the  stock  of  the  Eastern  Metals  and 
Smelting  Companny  Limited,  contrary  to  the  Criminal  Code  of 
Canada  .... 

“Sworn  before  me  on  the  dayj 
and  year  first  above  mentioned. ; 

J.  Cohen,  a police  magistrate  | L.  W.  Trinnell, 
in  and  for  the  city  of  Toronto.  ' complainant.” 
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On  the  17th  October  (not  the  14th  October),  Isbell  was  brought 
before  Magistrate  J.  E.  Jones.  “The  charge  was  read,”  but 
whether  it  was  the  charge  as  contained  in  the  information  of  the 
4th  October,  sworn  to  by  Stringer,  or  the  information  of  the  11th 
October,  sworn  to  by  Trinnell,  I am  not  able,  upon  the  material, 
positively  to  determine,  but  it  would  appear  that  it  must  have  been 
on  the  information  of  the  11th  October,  as  there  is  no  remand  en- 
dorsed upon  the  4th  October  information,  while  on  the  11th  October 
information  remands  are  endorsed  to  the  24th  October,  to  the  4th 
November,  and  to  the  16th  November,  and  then  there  is  endorsed: 
“No  plea  or  evidence  taken.  Withdrawn.  J.  E.  Jones.”  This 
would  indicate  that  this  information  was  considered  alive  until  the 
16th  November,  when  Isbell  was  committed  for  trial  upon  a similar 
charge  based  on  another  information.  At  this  sitting  of  the  17th 
October,  after  evidence  was  taken  as  to  the  sufficiency  of  a proffered 
bailsman,  bail  was  taken  without  Isbell  acknowledging  the  juris- 
diction of  the  court)  until  the  24th  October.  On  the  24th  October, 
a further  adjournment  was  made;  the  bail  of  $30,000  being  con- 
tinued without  Isbell  admitting  jurisdiction. 

On  the  31st  October,  1927,  a third  information  was  sworn  out 
against  Isbell  by  this  same  informant,  Trinnell,  and  is  sworn  to 
before  the  same  magistrate,  J.  Cohen.  For  some  reason  the  orig- 
inal of  this  information  is  not  returned  to  this  Court,  but  the  copy 
of  it  is  filed  and  is  not  challenged  by  any  one.  It  reads  as 
follows : — 

“The  information  and  complaint  of  Lockhart  Trinnell,  of  the 
city  of  Toronto,  taken  this  31st  day  of  October  in  the  year  1927 
before  the  undersigned,  who  saith  that  Irving  J.  Isbell  in  the  year 
1927,  at  the  city  of  Toronto,  in  the  county  of  York,  and  at  the  city 
of  Montreal,  Province  of  Quebec,  did  unlawfully  conspire  with 
Percy  W.  Dunbar,  Nathaniel  Gilbert,  Henry  W.  Fields,  David 
Rubin,  Elmer  Cole,  Monte  Stewart,  Albert  Sprincin,  Marcy  Leon- 
der,  or  some  or  any  of  them,  and  other  persons  unknown,  by  deceit 
or  falsehood  or  other  fraudulent  means  to  defraud  the  public  or 
such  persons  as  might  through  them  or  any  one  or  more  of  them 
become  subscribers  to  the  stock  or  shares  of  Eastern  Metals  and 
Smelting  Company  Limited,  contrary  to  the  Criminal  Code  of 
Canada.  Complainant  prays  that  a summons  may  issue  and  jus- 
tice be  done  in  the  premises. 

“Sworn  before  me  on  the  day> 
and  year  first  above  mentioned. 

J.  Cohen,  a police  magistrate  in 
and  for  the  city  of  Toronto. 


“L.  W.  Trinnell, 
complainant.” 
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On  the  same  31st  October,  1927,  the  same  complainant,  Trinnell, 
laid  before  the  same  J.  Cohen,  police  magistrate,  a fourth  informa- 
tion against  Isbell,  Nathaniel  Gilbert,  and  Henry  W.  Fields.  This 
original  information,  with  its  endorsement,  is  returned  into  this 
Court  and  is  in  the  words  and  figures  following: — 

“The  information  and  complaint  of  Lockhart  Trinnell,  of  the 
city  of  Toronto,  taken  this  31st  day  of  October  in  the  year  1927 
before  the  undersigned,  who  saith  that  Irving  J.  Isbell,  Nathaniel 
Gilbert,  and  Henry  W.  Fields,  in  the  year  1927,  at  the  city  of  Tor- 
onto, in  the  county  of  York,  and  at  the  city  of  Montreal,  in  the 
Province  of  Quebec,  did  unlawfully  conspire  with  one  another  and 
with  Percy  W.  Dunbar,  or  with  some  one  or  more  of  them,  and  with 
other  persons  unknown,  by  deceit  or  falsehood  or  other  fraudulent 
means  to  affect  the  public  market  price  of  the  shares  of  the  stock 
of  the  Eastern  Metals  and  Smelting  Company  Limited,  contrary  to 
the  Criminal  Code  of  Canada.  Complainant  prays  that  a summons 
may  issue  and  justice  be  done  in  the  premises. 

“Sworn  before  me  on  the  day' 

and  year  first  above  mentioned.  L.  W.  Trinnell, 

J.  Cohen,  a police  magistrate  in  f complainant/5 
and  for  the  city  of  Toronto.  ) 

On  the  4th  November,  1927,  Isbell,  Gilbert,  and  Fields  appeared 
before  J.  E.  Jones,  police  magistrate,  who  “directed  that  the  charges 
be  read,55  whereupon  the  information  of  the  31st  October,  against 
Isbell,  Gilbert,  and  Fields,  was  read,  and  the  information  of  the 
31st  October,  sworn  to  by  Trinnell  against  Isbell  alone,  was  read. 
Isbell  again,  by  his  counsel,  as  had  been  done  on  all  occasions,  de- 
clined to  plead  and  denied  that  the  court  had,  in  the  circumstances, 
any  right  to  proceed  against  him  (Isbell),  and  all  proceedings 
were  had  without  any  waiver  on  his  part  so  far  as  his  position 
as  to  the  matter  of  jurisdiction  was  concerned.  The  magistrate 
then  directed  a plea  of  “not  guilty55  to  be  entered  for  Isbell.  It 
must  then  have  appeared  to  Isbell  and  his  counsel  that,  so  far  as 
Isbell  was  concerned,  the  Crown  proposed  to  proceed  against  him 
upon  the  two  informations  dated  the  31st  October,  1927.  The 
Crown  officer  said : “One  of  them  is  really  a new  charge ; the  other 
is  virtually  the  first  charge.55  See  “Evidence  at  Preliminary  In- 
vestigation55 filed  on  this  application,  at  p.  19.  The  other  charges 
were  “withdrawn.55  I take  that  to  mean  the  charge  referred  to  in 
the  information  of  the  4th  October  and  the  charge  referred  to  in 
the  information  of  the  11th  October,  1927,  and  the  information 
of  the  31st  October  against  Isbell  alone. 

The  evidence  was  taken;  the  question  of  jurisdiction  argued; 
the  bail  was  renewed  on  the  same  understanding  that  it  should  not 
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MoBvoy,  J.  affect  the  question  of  jurisdiction;  and  the  whole  matter  was  ad- 
1&2S  journed  until  the  16th  November,  1927. 

Upon  the  16th  November,  Magistrate  Jones  delivered  written 
reasons  for  holding  that  he  had  jurisdiction.  In  these  reasons  he 
Isbell.  quotes  at  length  the  information  against  Isbell,  Gilbert,  and  Fields, 
dated  the  31st  October,  1927,  and  concludes  thus  : — 

“The  accused,  therefore,  being  before  us,  and  I having  juris- 
diction to  try  this  offence,  I commit  for  trial,  following  the  authori- 
ties cited  by  Mr.  McFadden,  acting  Crown  Attorney.” 

Upon  the  information  sworn  before  General  Williams  by  Officer 
Stringer  and  dated  the  4th  October,  1927,  though  there  were  cer- 
tainly some  subsequent  proceedings  upon  it,  no  endorsement  ap- 
pears. 

Upon  the  information  sworn  to  by  Trinnell  against  Isbell 
dated  the  11th  October,  1927,  these  endorsements  appear: — 
“Remanded  to  Oct.  24th,  10  a.m.  J.E.  Jones.” 

“Oct.  24/27.  Rem’d  to  Nov.  4th,  11  a.m.” 

“Nov.  16/27.  Committed  for  trial.  J.  E.  Jones.” 

The  words  “committed  for  trial,”  and  the  signature,  are  stricken- 
through  with  a pen,  and  the  words  “Withdrawn”  and  “J.  E.  Jones” 
appear  on  the  left  hand  corner  of  the  information. 

“No  plea  or  Withdrawn, 

evidence  taken.  J.  E.  Jones.” 

Upon  the  copy  of  the  information  dated  the  31st  October,  and 
sworn  to  before  Police  Magistrate  Cohen,  by  Trinnell  against  Isbell 
alone,  the  following  endorsements  appear : — 

“Jas.  McFadden  for  Crown,  Mr.  Slaght  for  accused  Isbell. 

“Nov.  4th,  1927.  Magistrate  directs  plea  of  not  guilty  to  be 
entered.  J.E.J. 

“Evidence  taken  in  shorthand  by  Mr.  Sturgeon,  court  re- 
porter.” 

“Adj.  to  Nov.  16th,  11  a.m.  J.E.J.  Withdrawn.” 

The  words  “Committed  for  trial”  apparently  are  stricken  out, 
and  above  them  the  initials  “J.E.J.”  appear,  and  “Withdrawn.” 
Upon  the  information  sworn  to  before  J.  Cohen,  police  magis- 
trate, on  the  31st  October,  1927,  by  Trinnell  against  Isbell,  Gilbert, 
and  Fields,  the  following  endorsements  appear: — 

“James  McFadden  for  Crown. 

“Mr.  Slaght  for  Irving  Isbell. 

“Mr.  W.  J.  Beaudy  for  H.  W.  Fields. 

“Mr.  Jas.  Montgomery  for  N.  Gilbert. 

“Nov.  4th,  1927.  Magistrate  directs  plea  of  ‘not  guilty’  to  be 
entered.  J.E.J.  Evidence  taken  in  shorthand  by  Mr.  Sturgeon, 
court  reporter.” 
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“Remanded  to  Nov.  5th  at  10.30  a.m.” 

“Nov.  5th/27  to  Nov.  15th  11  a.m.” 

“Nov.  16,  1927.  Committed  for  trial.  J.E.  Jones.” 

Upon  this  motion  it  is  contended  by  counsel  on  behalf  of  the 
accused  Isbell  that  Isbell’s  presence  in  Toronto  and  before  the  jus- 
tice of  the  peace  (magistrate)  was  illegally  brought  about  and  the 
whole  of  the  proceedings  were  contrary  to  law,  and  that  the  justices 
of  the  peace  or  the  police  magistrates  concerned  had  no  jurisdic- 
tion over  Isbell  or  his  alleged  offence  and  no  right  or  authority  to 
secure  his  presence  in  Toronto  as  they  did ; and  that  Police  Magis- 
trate Williams  had  no  jurisdiction  to  issue  his  warrant  for  the  ar- 
rest, in  Montreal  or  elsewhere,  of  the  accused;  that  Justice  or 
Police  Magistrate  Brown  had  no  lawful  authority  to  enter  upon  any 
“inquiry”  concerning  Isbell  or  his  alleged  offence  by  virtue  of 
Justice  or  Police  Magistrate  Williams’s  alleged  information  or  war- 
rant or  otherwise;  that  Police  Magistrate  Brown  had  no  authority 
to  have  Isbell  remanded  to  gaol  or  held  to  bail ; that  Brown’s  doing 
so,  and  by  that  means  procuring  Isbell’s  physical  presence  within 
the  territorial  jurisdiction  of  a police  magistrate  in  and  for  the 
city  of  Toronto  (J.  Cohen),  did  not  and  does  not  give  Police  Magis- 
trate J.  Cohen  jurisdiction  lawfully  to  receive  the  information  of 
Trinnell  on  the  11th  October,  nor  to  receive  from  Trinnell  the  two 
subsequent  informations  of  the  31st  October,  one  against  Isbell  with 
Gilbert  and  Fields,  and  the  other  against  Isbell  alone;  that  Gen- 
eral Williams  by  his  “information”  and  his  “warrant”  had  no 
authority  to  hand  Isbell  over  to  Brown  to  be  by  Brown  remanded 
to  goal  or  to  be  by  Brown  compelled  to  give  bail  or  remain  in  goal, 
and  that  Brown  had  no  authority  to  entertain  Isbell’s  case  or  to 
enter  upon  any  “inquiry;”  that  Brown  had  no  lawful  authority  to 
pass  Isbell  over  to  Cohen  or  to  hold  Isbell  so  that  Cohen  might  get 
jurisdiction  by  Isbell’s  forced  presence  in  Toronto  at  the  time 
Cohen  received  his  informations  on  the  11th  and  31st.  days  of  Oc- 
tober; that  neither  Cohen  nor  Brown  nor  Williams  nor  all  or  any 
of  them  had  any  authority  to  pass  Isbell  over  to  Police  Magistrate 
Jones,  and  that  Jones  had  no  lawful  authority  to  enter  upon  any 
“inquiry”  about  Isbell  or  his  alleged  offence ; and  in  the  result  it  is 
contended  that  all  the  proceedings,  particularly  the  information 
taken  and  the  warrant  signed  by  General  Williams,  the  informa- 
tions taken  by  Police  Magistrate  Cohen  on  the  31st  October  and 
the  commitment  for  trial  made  by  Police  Magistrate  Jones  follow- 
ing the  preliminary  inquiry  held  by  Magistrate  or  Justice  Jones  on 
the  4th  and  16th  days  of  November,  1927,  ought  to  be  quashed. 

The  duty  of  the  Court  upon  an  application  like  this  is  well 
stated  by  Lord  Chief  Justice  Denman  in  the  case  of  Begina  v. 
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Bolton  (1841),  1 Q.B.  66.  I quote  it,  as,  in  my  opinion,  it  dis- 
poses of  some  of  the  matters  urged  upon  me  in  argument  and  re- 
lieves me  from  further  discussing  such  points  as  are  met  by  the 
principles  laid  down  by  that  learned  Chief  Justice.  He  says  at 
p.  71  et  seq. : — 

“Two  points  were  made  in  support  of  the  order ; the  first,  that, 
the  proceedings  all  being  regular  on  the  face  of  them,  and  disclos- 
ing a case  within  the  jurisdiction  of  the  magistrates,  this  Court 
could  not  look  at  affidavits  for  the  purpose  of  impeaching  their  de- 
cision; the  second,  that,  even  if  those  affidavits  were  looked  at, 
the  case  would  be  found  to  be  one  of  conflicting  evidence,  in  which 
there  was  much  to  support  the  conclusion  to  which  the  magistrates 
had  come;  and  that  this  Court  would  not  disturb  that  conclusion, 
even  if  it  might  have  been  disposed  to  have  decided  differently  had 
the  matter  originally  come  before  it. 

“The  first  of  these  is  a point  of  much  importance,  because  of 
very  general  application;  but  the  principle  upon  which  it  turns  is 
very  simple : the  difficulty  is  always  found  in  applying  it.  The 
case  to  be  supposed  is  one  like  the  present,  in  which  the  legislature 
has  trusted  the  original,  it  may  be  (as  here)  the  final,  jurisdiction 
on  the  merits  to  the  magistrates  below;  in  which  this  Court  has  no 
jurisdiction  as  to  the  merits  either  originally  or  on  appeal.  All 
that  we  can  then  do,  when  their  decision  is  complained  of,  is  to  see 
that  the  case  was  one  within  their  jurisdiction,  and  that  their  pro- 
ceedings on  the  face  of  them  are  regular  and  according  to  law.  Even 
if  their  decision  should  upon  the  merits  be  unwise  or  unjust,  on 
these  grounds  we  cannot  reverse  it.  So  far,  we  believe,  was  not 
disputed;  but,  as  the  inquiry  is  open,  ex  concessis,  to  see  whether 
the  case  was  within  the  jurisdiction  of  the  magistrates,  it  is  con- 
tended that  affidavits  are  receivable  for  the  purpose  of  shewing  that 
they  acted  without  jurisdiction ; and  this  is,  no  doubt,  true,  taken 
literally ; the  magistrates  cannot,  as  it  is  often  said,  give  themselves 
jurisdiction  merely  by  their  own  affirmation  of  it.  But  it  is  ob- 
vious that  this  may  have  two  senses:  in  the  one  it  is  true;  in  the 
other,  on  sound  principle  and  on  the  best  considered  authority, 
it  will  be  found  untrue.  Where  the  charge  laid  before  the  magis- 
trate, efas  stated  in  the  information ” (the  italics  are  mine)  “does 
not  amount  in  law  to  the  offence  over  which  the  statute  gives  him 
jurisdiction,  his  finding  the  party  guilty  by  his  conviction  in  the 
very  terms  of  the  statute  would  not  avail  to  give  him  jurisdiction” 
(the  italics  are  mine)  ; “the  conviction  would  be  bad  on  the  face 
of  the  proceedings,  all  being  returned  before  us.  Or  if,  the  charge 
being  really  insufficient,  he  had  misstated  it  in  drawing  up  the  pro- 
ceedings, so  that  they  would  appear  to  be  regular,  it  would  be  clear- 
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ly  competent  to  the  defendant  to  shew  to  us  by  affidavits  what  the  McEvoy,  J. 
real  charge  was,  and,  that  appearing  to  have  been  insufficient,  we 

should  quash  the  conviction.  In  both  these  cases  a charge  has  been  

presented  to  the  magistrate  over  which  he  had  no  jurisdiction;  he 
had  no  right  to  entertain  the  question,  or  commence  an  inquiry  Isbell. 
into  the  merits ; and  his  proceeding  to  a conclusion  will  not  give  him 
jurisdiction.  But,  as  in  this  latter  case  we  cannot  get  at  the  want 
of  jurisdiction  but  by  affidavits,  of  necessity  we  must  receive  them. 

It  will  be  observed,  however,  that  here  we  receive  them,  not  to  shew 
that  the  magistrate  'has  come  to  a wrong  conclusion,  but  that  he 
never  ought  to  have  begun  the  inquiry.  In  this  sense,  therefore, 
and  for  this  purpose,  it  is  true  that  affidavits  are  receivable. 

“But,  where  a charge  has  been  well  laid  before  a magistrate, 
on  its  face  bringing  itself  within  his  jurisdiction,  he  is  bound  to 
commence  the  inquiry;  in  so  doing  he  undoubtedly  acts  within  his 
jurisdiction : but  in  the  course  of  the  inquiry,  evidence  being  offered 
for  and  against  the  charge,  the  proper,  or  it  may  be  the  irresistible, 
conclusion  to  be  drawn  may  be  that  the  offence  has  not  been  com- 
mitted, and  so  that  the  case  in  one  sense  was  not  within  the  juris- 
diction. Now  to  receive  affidavits  for  the  purpose  of  shewing  this 
is  clearly  in  effect  to  shew  that  the  magistrate’s  decision  was 
wrong  if  he  affirms  the  charge,  and  not  to  shew  that  he  acted  with- 
out jurisdiction:  for  they  would  admit  that,  in  every  stage  of  the 
inquiry  up  to  the  conclusion,  he  could  not  but  have  proceeded,  and 
that  if  he  had  come  to  a different  conclusion  his  judgment  of  ac- 
quittal would  have  been  a binding  judgment,  and  barred  another 
proceeding  for  the  same  offence.  Upon  principle,  therefore,  affi- 
davits cannot  be  received  under  such  circumstances.  The  question 
of  jurisdiction  does  not  depend  on  the  truth  or  falsehood  of  the 
charge,  but  upon  its  nature : it  is  determinable  on  the  commence- 
ment, not  at  the  conclusion,  of  the  inquiry:  and  affidavits,  to  be 
receivable,  must  be  directed  to  what  appears  at  the  former  stage, 
and  not  to  the  facts  disclosed  in  the  progress  of  the  inquiry.” 

In  the  recent  case  Rex  v.  Nat  Bell  Liquors  Ltd.,  [1922]  2 A.C. 

128,  at  p.  154,  their  Lordships  of  the  Privy  Council  say: — 

“The  law  laid  down  in  Regina  v.  Bolton  has,  never  since  been 
seriously  disputed  in  England.  In  Colonial  Bank  of  Australasia 
v.  Willan  (1874),  L.R.  5 P.C.  417,  the  Judicial  Committee  settled 
that  the  same  rules  are  applicable  to  the  Dominions,  except  in  so 
far  as  they  may  be  affected  by  competent  legislation.” 

The  rule  as  to  locking  at  the  evidence  returned  to  ascertain  if 
there  is  evidence  to  sustain  jurisdiction  has  been  affected  by  com- 
petent legislation  in  this  Province:  Rex  v.  Page  (1923),  41  Can. 
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Crim.  Cas.  59,  53  O.L.R.  70;  and  see  Rex  v.  Weiss , Rex  v.  Williams 
(1913),  21  Can.  Crim.  Cas.  438,  and  cases  there  cited. 

All  this  calls  for  inquiry  as  to  what  is  the  lawful  authority  and 
jurisdiction  of  these  “justices”  and  “police  magistrates”  and  as 
to  whether  in  Isbell’s  case  their  powers  and  authorities  were  exer- 
cised in  such  a manner  and  in  such  a place  or  places  as  renders 
their  acts  within  their  respective  jurisdictions,  territorial  and 
otherwise. 


In  considering  this  whole  problem  it  is  to  be  kept  in  mind  that 
before  any  legislative  body  in  any  part  of  Canada  commenced  to 
provide  for  the  appointment  of  and  to  regulate  and  define  the  pow- 
ers and  duties  of  justices  of  the  peace,  the  Crown  had  created 
entities  (and  by  commissions  appointed  incumbents  of  the  office) 
called  justices  of  the  peace,  full  fledged  and  with  the  authorities 
to  exercise  in  their  several  districts  in  Quebec  (then  including  what 
is  now  Ontario)  the  functions  given  to  justices  of  the  peace  by  the 
laws  of  England  as  of  that  date  and  earlier.  For  an  illuminating 
account  of  what  powers  justices  of  the  peace  had  in  England  at 
about  that  date,  see  Dalton’s  “Justices  of  the  Peace.”  The  King’s 
Commission  to  Governor  Murray,  dated  the  4th  day  of  November, 
1763,  says:  “And  we  do  hereby  grant  unto  you  full  power  and 
authority  to  constitute  and  appoint  ( inter  alia)  justices  of  the 
peace.”  These  justices  of  the  peace,  with  such  diminished  or  al- 
tered powers  as  resulted  from  ordinances  of  the  Legislative  Council 
created  by  the  Quebec  Act,  14  Geo.  III.  ch.  83  (1774),  had  spread 
over  at  any  rate  the  eastern  portion  of  what  is  now  Ontario  and 
they  exercised  their  powers  and  authority  for  their  respective  dis- 
tricts before  the  passing  of  the  Constitutional  Act,  31  Geo.  III. 
ch.  31  (1791). 

The  important  thing  is  that  the  legislation  in  Canada,  or  what 
is  now  Canada,  did  not  create  justices  of  the  peace  but  only  regu- 
lated and  controlled  the  appointment  of  persons  to  an  office  already 
in  legal  existence,  and  already  having  well-defined  powers  and 
authority  in  Canada. 

If  all  the  legislation  passed  by  any  and  all  legislative  bodies  in 
Canada  were  to  be  repealed,  there  would  probably  be  still  power  by 
the  prerogatives  of  the  Crown  to  appoint  justices  of  the  peace. 

In  my  view  of  the  case,  the  matters  to  be  decided  fall  into  two 
parts,  each  to  be  decided  upon  somewhat  different  considerations. 

Firstly,  there  is  the  part  taken  by  Police  Magistrate  Williams, 
including  the  so-called  information  taken  by  him  and  the  so-called 
warrant  issued  by  him,  and  the  arrest  of  Isbell  at  Montreal  and 
his  transference  to  Toronto  so  that  he  was  then  physically  within 
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the  jurisdiction  of  any  justice  whose  territorial  jurisdiction  in- 
cluded Toronto. 

Secondly,  there  is  the  part  taken  by  Police  Magistrates  Brown, 
Cohen,  and  Jones,  each  of  whom  took  part  in  the  matters  in  ques- 
tion in  this  case,  as  set  out  earlier  in  these  reasons  for  judgment. 

Dealing  then  with  the  first  of  these : Police  Magistrate  Wil- 
liams’s jurisdiction  is  not  obtained  under  the  general  statute  law 
concerning  magistrates  or  justices  of  the  peace  in  Ontario.  His 
authority,  whatever  it  may  amount  to  in  cases  involving  indictable 
offences,  is  had  under  a statute  of  Ontario,  1926,  16  Geo.  V.  eh.  34, 
“An  Act  to  consolidate  and  amend  the  Constables  Act.”  Section  33 
of  that  Act  says : — 

“(1)  Unless  otherwise  provided  by  order  in  council,  the  Com- 
missioner of  Police  for  Ontario  shall  be  ex  officio  a police  magis- 
trate for  the  Province  of  Ontario  and  shall  have  and  may  exercise 
and  perform  the  powers  and  duties  of  a police  magistrate,  and  may 
take  informations  and  issue  warrants  or  summonses  in  any  city, 
town,  county,  provisional  county  or  provisional  judicial  district, 
or  other  locality  in  Ontario,  and  may  make  the  same  returnable  in 
the  city,  town,  county,  provisional  county,  provisional  judicial  dis- 
trict, or  other  locality  in  which  the  offence  charged  is  alleged  to 
have  been  committed 

“(2)  The  jurisdiction  conferred  by  subsection  1 may  be  exer- 
cised by  the  Commissioner  notwithstanding  that  there  is  in  the 
locality  in  which  he  acts  a police  magistrate,  who  under  the  Magis- 
trates Act,  or  any  other  statute,  has  jurisdiction  exclusive  or 
otherwise.” 

Aside  from  the  question  as  to  whether  or  not,  even  if  called  by 
another  name  (see  Rex  v.  Alexander  (1913),  21  Can.  Crim.  Cas. 
473),  a commissioner  of  police,  who  is  by  an  Ontario  statute  made 
ex  officio  a police  magistrate,  and  who  by  the  Act  is  thereby  made 
a “justice,”  and  by  the  same  Act  of  the  Legislature  is  empowered 
to  take  informations  and  make  them  returnable  in  any  city,  town, 
or  county  in  the  Province  of  Ontario,  is  the  “justice”  spoken  of  in 
sec.  653  of  the  Code,  which  says,  “Every  justice  may  issue  a war- 
rant ...  to  compel  the  attendance  of  an  accused  person  be- 
fore him,  for  the  purpose  of  preliminary  -inquiry” — aside,  I say, 
from  this  question,  there  are  other  serious  difficulties  surround- 
ing the  action  taken  by  Police  Magistrate  Williams  in  the  Isbell 
case.  In  the  information  received  by  him  on  the  4th  October, 
1927,  and  hereinbefore  set  out  in  full,  there  is  no  crime  shewn. 
The  serious  ingredient  in  the  crime  dealt  with  by  sec.  444  of  the 
Code  is  not  that  “every  one  is  guilty  of  an  indictable  offence  . . . 
who  conspires  . . .”  but  that  “every  one  . . . who  conspires  . . . 
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by  deceit  or  falsehood  or  other  fraudulent  means,  to  defraud  . . . 
any  person  . . . or  to  affect  the  public  market  price  of  stocks, 

shares  ...  or  anything  else  publicly  sold,”  is  guilty. 

In  Police  Magistrate  Williams’s  information  there  is  no  refer- 
ence to  anything  having  been  done  “by  deceit  or  falsehood  or  other 
fraudulent  means.”  The  consequence  is  that  there  is  no  crime 
charged  in  this  inlormation.  An  information  which  charges  no 
crime  cannot  give  a “justice”  any  jurisdiction  to  issue  a warrant 
or  hold  an  “inquiry:”  Regina  v.  Bolton,  1 Q.B.  at  pp.  72,  73. 

In  order  to  give  the  magistrate  jurisdiction  to  issue  a warrant 
under  sec.  653  of  the  Code,  two  other  pieces  of  information  should 
have  found  a place  in  the  sworn  information,  neither  of  which 
appears  therein,  that  is  to  say,  the  information  should  have  shewn 
the  place  wherein  the  alleged  crime  was  committed;  and  it  should 
have  shewn  that  the  matter  complained  of  was  an  indictable  offence 
triable  in  the  Province  of  Ontario:  Campbell  v.  Walsh  (1910),  18 
Can.  Crim.  Cas.  304,  at  p.  314.  The  importance  of  these  omissions 
from  the  information  is  made  more  evident  on  looking  at  the  sub- 
paragraphs  of  sec.  653  of  the  Code.  The  “justice”  has  jurisdiction 
under  that  section  to  issue  his  warrant  only — 

(a)  If  the  person  is  accused  of  having  committed  an  indictable 
offence  triable  in  the  Province  in  which  such  justice  resides,  and  is, 
or  is  suspected  to  be,  within  the  limits  over  which  such  justice  has 
jurisdiction,  or  resides  or  is  suspected  to  reside  within  such  limits; 

( b ) If  such  person,  wherever  he  may  be,  is  accused  of  having 
committed  an  indictable  offence  within  such  limits. 

Not  only  were  these  things  not  stated  in  the  information,  but 
the  circumstances  of  the  case  make  it  plain  that  the  informant 
could  not  truthfully  have  sworn  to  the  facts  necessary  to  give  the 
“justice”  jurisdiction  under  sub-paragraph  (a),  and  he  did  not  see 
fit  to  swear  to  the  necessary  facts  under  sub-paragraph  (b). 

Again  the  warrant  issued  by  Police  Magistrate  Williams  was 
issued  in  blank,  notwithstanding  that  subsec.  2 of  sec.  659  of  the 
Code  says  that  “no  such  warrant  shall  be  signed  in  blank,”  and 
sec.  660,  subsec.  2,  says: — 

“The  warrant  shall,  state  shortly  the  offence  for  which  it  is 
issued,  and  shall  name  or  otherwise  describe  the  offender,  and  it 
shall  order  the  constable  or  constables  to  whom  it  is  directed  to  ap- 
prehend the  offender  and  bring  him  before  the  justice  or  justices 
issuing  the  warrant,  or  before  some  other  justice  or  justices,  to 
answer  to  the  charge  contained  in  the  information  or  complaint, 
and  to  be  further  dealt  with  according  to  law.” 

The  warrant  in  question  concludes  as  follows: — 
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“These  are  therefore  to  command  yon  in  his  Majesty’s  name 

forthwith  to  apprehend and  to  bring  him 

before  me  or  some  other  justice  in  and  for  the  said 

to  answer  the  said  charge  and  to  be  further  dealt  with  according 
to  law.” 

The  “constable  or  constables ” was  W.  H.  Stringer,  the  inform- 
ant. He  took  the  warrant  to  Montreal,  and  the  next  day  after 
it  was  signed  secured  the  certificate  (which  is  now  firmly  attached 
to  the  warrant  by  an  eyelet)  of  V.  Cusson,  “Juge  des  Sessions  de 
la  Paix  ” pursuant  to  sec.  662  of  the  Code.  This  section  says : — 
“If  the  person  against  whom  any  warrant  has  been  issued  can- 
not be  found  within  the  jurisdiction  of  the  justice  by  whom  the 
same  was  issued,  but  is  or  is  suspected  to  be  in  any  other  part  of 
Canada , any  justice  within  whose  jurisdiction  he  is  or  is  sus- 
pected to  be,  upon  proof  being  made  on  oath  or  affirmation  of  the 
handwriting  of  the  justice  who  issued  the  same,  shall  make  an  en- 
dorsement on  the  warrant,  signed  with  his  name,  authorising  the 
execution  thereof  within  his  jurisdiction. 

“2.  Such  endorsement  shall  be  sufficient  authority  to  the  per- 
son bringing  such  warrant,  and  to  all  other  persons  to  whom  the 
same  was  originally  directed,  and  also  to  all  constables  of  the  terri- 
torial division  where  the  warrant  has  been  so  endorsed,  to  execute 
the  same  therein  and  to  carry  the  person  against  whom  the  warrant 
isued  when  apprehended,  before  the  justice  who  issued  the  warrant, 
or  before  some  other  justice  for  the  same  territorial  division 

No  serious  objection  has  been  urged  against  the  manner  of 
complying  with  the  statute  as  to  the  endorsement  of  the  warrant; 
but  it  is  contended  that  the  endorsement  of  the  warrant  did  not 
cure  any  defects  in  the  warrant  as  originally  signed  (with  which  I 
agree),  and,  if  it  is  claimed  by  the  Crown  that  the  warrant  was  in 
itself  improved  by  the  endorsement,  then  the  objection  to  the 
endorsement  is  urged  by  counsel  for  the  accused. 

In  my  opinion  the  endorsement  was  sufficiently  made,  but  the 
endorsement  does  not  in  any  way  cure  any  of  the  defects  in  the 
so-called  warrant. 

In  the  result,  in  my  opinion,  the  so-called  information  was  no 
information  in  law,  and  the  so-called  warrant  was  no  warrant  in 
law  (except  that  it  may  protect  the  officers  who  executed  it)  and 
is  not  made  a warrant  in  law  by  any  of  the  curative  sections  of 
the  Criminal  Code  of  Canada  applicable  to  it. 

Upon  this  so-called  warrant,  the  officer.  Stringer,  brought 
Isbell  before  Police  Magistrate  Brown ; Brown  remanded  Isbell, 
and  later  took  bail ; Police  Magistrate  Cohen  subsequently  took 
three  informations — and  Police  Magistrate  Jones  committed 
33 — 62 — o.l.r. 
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M2a  judgment. 

^—^7  It  is  urged  by  counsel  for  Isbell  that  Police  Magistrate  Brown 

v,  had  no  jurisdiction  in  the  circumstances  of  this  case,  and  at  this 
Isbell,  stage  of  it,  to  intermeddle  in  the  case  at  all : neither  had  Cohen  nor 
Jones;  and  I am  pressed  by  IsbelPs  counsel  with  the  holding  of 
the  Court  in  the  case  of  Re  Holman  and  Rea  (1912),  27  O.L.R.  432, 
a decision  of  a Divisional  Court  of  the  High  Court,  consisting  of 
Middleton,  Lennox,  and  Leitch,  JJ. — Middleton,  J.  (now  Middle- 
ton,  J.A.),  wrote  the  opinion  of  the  Court,  in  which  the  judgment 
of  Sutherland,  J.,  was  reversed.  Part  of  the  head-note  reads  as 
follows : — 

"Having  regard  to  the  statute  relating  to  police  magistrates, 
10  Edw.  VII.  ch.  36,  secs.  10,  18,  34  (0.),  a magistrate  has  no 
power,  once  he  has  undertaken  a case,  to  discharge  himself  , save  in 
the  case  of  illness  or  absence ; he  has  no  power  to  request  another 
magistrate  to  sit  for  him ; and,  if  once  he  acts,  he  must  continue  to 
the  end.” 

In  answer  to  this,  in  addition  to  relying  upon  certain  sections 
of  the  Code,  it  was  urged  by  Mr.  Brennan,  for  the  Crown,  that  10 
Edw.  VII.  c'h.  36  was  repealed  by  16  Greo.  V.  ch.  29,  now  ch. 
119  of  the  Revised  Statutes  of  Ontario,  1927,  and  that  a very 
different  set  of  provisions  was  introduced  in  substitution  for  those 
in  10  Edw.  VII.  ch.  36,  particularly  so  far  as  Toronto  is  con- 
cerned. 

The  provisions  of  10  Edw.  VII.  ch.  36  germane  to  this  inquiry 
are  as  follows:— 

"2.  Every  police  magistrate  shall  be  appointed  by  the  Lieuten- 
ant-Governor in  Council,  and  shall  hold  office  during  pleasure.” 

"6. — (1)  The  Lieutenant-Governor  in  Council  may  appoint  two 
police  magistrates  for  any  city  having  a population  of  not  less  than 
200,000,  at  salaries  to  be  named  in  the  order  making  the  appoint- 
ment or  by  a subsequent  order,  which  shall  not  exceed  $5,000  per 
annum  in  the  case  of  the  senior  Police  Magistrate  and  $3,000  per 
annum  in  the  case  of  the  junior  Police  Magistrate. 

"(2)  The  Lieutenant-Governor  in  Council  may  appoint  a third 
police  magistrate  for  any  city  having  a population  of  not  less  than 
200,000,  at  a salary  to  be  named  in  the  order  making  the  appoint- 
ment or  in  a subsequent  order,  but  which  shall  not  exceed  thp  sal- 
ary paid  to  the  junior  police  magistrate. 

"(3)  Ho  police  magistrate  appointed  under  this  section  shall 
act  as  director  of  a company. 

"(4)  The  Lieutenant-Governor  in  Council  may  appoint  a second 
police  magistrate  for  any  other  city  if  a resolution  affirming  the 
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expediency  thereof  is  passed  by  a vote  of  two-thirds  of  all  the 
members  of  the  council,  and  the  salary  of  such  second  police  magis- 
trate where  the  resolution  provides  that  the  appointment  shall  be 
with  salary,  shall  be  paid  at  the  rate  determined  by  the  council 
and  approved  by  the  Lieutenant-Governor  in  Council. 

“(5)  Where  there  are  more  police  magistrates  than  one  a divi- 
sion of  their  duties  may  be  made  by  the  Lieutenant-Governor  in 
Council.” 

“10.  In  case  of  the  death,  illness  or  absence  of  the  police  magis- 
trate, or  at  his  request,  a deputy  police  magistrate  shall  have  auth- 
ority to  perform  all  the  duties  and  exercise  all  the  powers  of  and 
incident  to  the  office  of  police  magistrate.” 

“15.  The  jurisdiction  of  the  police  magistrate  appointed  under 
sections  13  or  14  shall  not  extend  to  any  city,  town  or  village  for 
which  there  is  a police  magistrate,  nor  to  any  case  in  which  the 
initiatory  proceedings  were  taken  by  or  before  such  last  mentioned 
police  magistrate.” 

“18.—  (1)  No  justice  of  the  peace  shall  admit  to  bail  or  dis- 
charge a prisoner  or  adjudicate  upon  or  otherwise  act  until  after 
judgment  in  a case  arising  in  a city  or  town  for  which  there  is  a 
police  magistrate  or  arising  in  a county  or  part  of  a county  for 
which  there  is  a police  magistrate  appointed  under  sections  13  or 
14,  where  the  initiatory  proceedings  were  taken  before  such  last 
mentioned  police  magistrate,  except  at  the  Court  of  General  Ses- 
sions of  the  Peace  or  in  the  case  of  the  illness  or  absence  or  at  the 
request  of  the  police  magistrate. 

“(2)  Where  the  initiatory  proceedings  in  any  case  are  taken 
before  a police  magistrate  no  justice  of  the  peace  shall  admit  to 
bail  or  discharge  the  prisoner  or  adjudicate  upon  or  otherwise  act 
in  such  case,  save  as  mentioned  in  subsec.  1,  until  after  judgment. 

“(3)  Nothing  in  this  section  shall  prevent  a justice  of  the 
peace  acting  within  his  territorial  jurisdiction  from  taking  an  in- 
formation or  issuing  a summons  or  warrant  returnable  before  the 
proper  police  magistrate.” 

“19.  Nothing  in  this  Act  shall  prevent  a justice  of  the  peace 
from  acting  with  a police  magistrate,  at  the  request  of  the  police 
magistrate.” 

“22.  Subject  to  the  provisions  of  section  18  a justice  of  the 
peace  for  a county  or  district  may  issue  a summons  or  warrant  and 
hold  his  court  for  the  trial  or  investigation  of  any  case  in  a city 
where  the  offence  was  committed  within  the  county  or  district  in 
which  such  city  lies  or  which  such  city  adjoins.” 

“24.  Every  police  magistrate  shall  be  ex  officio  a justice  of 
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the  peace  for  the  whole  county  or  district  for  which  or  for  part  of 
which  he  is  appointed.” 

“26.  In  case  of  the  absence  or  illness  or  at  the  request  of  a 
police  magistrate,  any  two  or  more  justices  of  the  peace  of  the 
county  or  district  may  act  in  his  place  in  any  matter  within  the 
jurisdiction  of  the  police  magistrate,  and  such  justices,  or  a major- 
ity of  them,  shall  have  all  the  powers  of  the  police  magistrate.” 

“34.  In  case  of  the  illness  or  absence  from  the  county  or  district 
of  a police  magistrate,  any  other  police  magistrate  whether  ap- 
pointed for  the  county  or  district  or  for  a city,  town,  village  or 
other  place  therein,  shall  have  all  the  powers  and  may  perform  all 
the  duties  of  the  police  magistrate  during  such  illness  or  absence, 
and  shall  also  have  jurisdiction  and  power  to  continue  and  com- 
plete any  proceeding  begun  before  him,  notwithstanding  that  the 
first  mentioned  police  magistrate  may  in  the  meantime  have  re- 
covered or  returned.” 

Even  a casual  comparison  of  the  foregoing  sections  with  the 
following  sections  of  R.S.O.  1927,  c'h.  119,  will  disclose  that  a 
new  plan  as  to  the  division  of  the  work  of  police  magistrates,  so  far 
as  Toronto  is  concerned,  was  adopted  in  1926 : the  sections  of  that 
statute  germane  to  this  inquiry  are  as  follows: — 

“1.  The  Lieutenant-Governor  may  by  commission  issued  under 
the  Great  Seal  pursuant  to  an  order  in  council,  appoint  police 
magistrates  as  hereinafter  provided  who  shall  hold  office  during 
pleasure.” 

“5.  Every  police  magistrate  shall  be  ex  officio  a justice  of  the 
peace  for  the  whole  of  any  county  or  district  for  which,  or  for  part 
of  which,  he  is  appointed. 

“6.  A police  magistrate  sitting  as  such  or  as  ex  officio  a justice 
of  the  peace  shall  have  power  to  do  alone  whatever  is  authorised  to 
be  done  by  two  or  more  justices  of  the  peace. 

“7.  — (1)  In  case  of  the  illness  or  absence  from  his  territorial 
jurisdiction  of  a police  magistrate  having  sole  jurisdiction  or  at  'his 
request,  any  other  police  magistrate  having  jurisdiction  over  any 
portion  of  the  county  or  district  shall  have  all  the  powers  and  may 
perform  all  the  duties  of  the  first  mentioned  police  magistrate 
during  such  illness  or  absence  or  while  acting  at  such  request  and 
shall  also  have  jurisdiction  and  power  to  continue  and  complete 
any  proceeding  begun  before  him  notwithstanding  that  the  first 
mentioned  police  magistrate  may  have  recovered  or  returned. 

“(2)  If  there  is  no  police  magistrate  available,  any  two  or 
more  justices  of  the  peace  of  the  county  or  district  may  act  in  any 
matter  which  may  be  tried  by  two  justices  of  the  peace  and  one 
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justice  of  the  peace  may  act  where  one  justice  of  the  peace  has 
jurisdiction. 

“8.  — (1)  Save  as  provided  in  the  preceding  section  and  in 
subsection  2 hereof,  a justice  of  the  peace  shall  not  act  in  any  case 
arising  within  the  territorial  jurisdiction  of  a police  magistrate. 

“(2)  Any  justice  of  the  peace  acting  within  his  territorial 
jurisdiction  may  take  an  information  or  issue  a search  warrant  or  a 
summons  or  warrant  returnable  before  a police  magistrate  having 
jurisdiction  to  try  the  case,  and  may  hear  and  determine  a prose- 
cution under  a by-law  of  any  municipality.” 

“22.  Where  there  are  more  police  magistrates  than  one,  a 
division  of  their  duties  may  be  made  by  the  Lieutenant-Governor 
in  Council.” 

“24. — (1)  Where  in  the  opinion  of  the  Lieutenant-Governor 
in  Council  the  due  administration  of  justice  requires  the  appoint- 
ment of  a deputy  police  magistrate  for  a city  or  for  a town  having 
a population  of  not  less  than  five  thousand  he  may  appoint  a deputy 
police  magistrate  accordingly  who  shall  hold  office  during  pleasure 
and  the  municipal  council  may  if  it  sees  fit  provide  for  payment 
to  him  of  a salary. 

“(2)  The  appointment  may  be  made  notwithstanding  fhat 
the  office  of  police  magistrate  is  vacant. 

“25.  The  deputy  police  magistrate  shall  have  authority  to  per- 
form all  the  duties  of  and  incidental  to  the  office  of  police  magis- 
trate and  the  provisions  of  section  11  and  of  subsection  1 of  section 
7 shall  apply  to  him.” 

“28.  The  Lieutenant-Governor  in  Council  may  appoint  four 
police  magistrates  for  the  City  of  Toronto  and,  notwithstanding 
the  provisions  of  section  18,  may  fix  the  salaries  to  be  paid  to  such 
magistrates. 

“29.  One  of  the  police  magistrates  for  the  City  of  Toronto  may 
be  designated  senior  magistrate  for  the  City  of  Toronto. 

“30.  An  additional  police  magistrate  or  police  magistrates  may 
be  appointed  for  the  City  of  Toronto  as  provided  in  section  21. 

“31.  The  senior  magistrate  for  the  City  of  Toronto  shall  have 
power, — 

“(a)  To  designate  the  courts  to  be  held  by  such  police  magis- 
trates according  to  the  classes  of  cases  to  be  dealt  with  in  such 
courts  respectively; 

“(5)  to  allocate  to  each  of  such  courts  the  classes  of  cases 
which*  shall  be  dealt  with  therein; 

“(c)  to  assign  to  each  of  such  courts  one  or  more  police 
magistrates ; 
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“(d)  to  determine  from  time  to  time  all  matters  of  difference 
which  may  arise  as  to  the  proper  court  in  which  any  particular 
case  shall  be  dealt  with; 

“(e)  to  investigate  all  complaints  which  may  arise  as  to  the 
conduct  of  the  police  magistrates  or  any  of  them  or  an}^  of  the 
officers  employed  in  connection  with  such  courts; 

“(/)  to  give  such  directions  from  time  to  time  as  he  may  deem 
desirable  for  the  better  conduct  of  the  business  of  such  courts; 

‘(g)  to  arrange  for  the  sittings  of  such  courts  and  to  fix  the 
time  and  place  at  which  such  sittings  may  be  held ; 

“(h)  to  see  that  the  returns  required  by  any  statute  or  regula- 
tion from  police  magistrates  are  duly  made.” 

The  essential  differences  between  these  two  statutes,  10  Edw. 
VII.  ch.  29  and  R.S.O.  1927,  ch.  119,  are:- — 

1.  Under  the  earlier  statute,  by  sec.  2,  the  Lieutenant-Governor 
in  Council  shall  appoint  every  police  magistrate  and  the  police 
magistrate  shall  'hold  office  during  pleasure.  Under  the  later 
statute  the  Lieutenant-Governor  by  commission  under  the  Great 
Seal,  pursuant  to  an  order  in  council,  may  appoint  police  magis- 
trates as  hereinafter  provided  who  shall  hold  office  during  pleasure : 
sec.  1. 

This  leaves  the  door  open  under  the  later  statute  to  appoint  a 
police  magistrate  or  magistrates  under  the  Constables  Act  or  any 
other  Act  the  Legislature  may  deem  wise  to  enact,  without  dis- 
turbing the  general  law.  This  difference  is  not  of  great  importance 
in  the  Isbell  case. 

2.  Under  the  earlier  Act,  sec.  6,  the  Lieutenant-Governor  in 
Council  may  apoint  two  police  magistrates  at  salaries  to  be  named 
in  the  order  making  the  appointment  or  by  subsequent  order  in 
any  city  having  a population  of  not  less  than  200,000  (Toronto), 
hut  the  salary  not  to  exceed  $5,000  per  annum  for  the  senior 
magistrate  nor  $3,000  per  annum  for  the  junior:  subsec.  1. 

The  Lieutenant-Governor  may  appoint  a third  police  magis- 
trate in  any  city  having  a population  of  not  less  than  200,000 
(Toronto),  the  salary  not  to  exceed  $3,000  and  to  be  named  in  the 
order  or  by  any  subsequent  order : subsec.  2. 

Under  the  later  statute,  by  sec.  28,  the  Lieutenant-Governor  in 
Council  may  appoint  four  police  magistrates  for  the  City  of  Tor- 
onto, and,  notwithstanding  the  provisions  of  sec.  18,  may  fix  the 
salaries  to  be  paid  to  such  magistrates. 

Under  sec.  29,  one  of  the  police  magistrates  for  the  City  of 
Toronto  may  be  designated  senior  magistrate  for  the  City  of 
Toronto. 
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By  sec.  29,  the  senior  magistrate  for  the  City  of  Toronto  shall  McEvoy.  J. 
have  the  powers  specified  above.  19(28. 

Section  6,  subsec.  4,  of  the  earlier  Act  does  not  differ  from 
sec.  30  and  sec.  21  of  the  later  Act  if  these  two  sections  are  read  v. 


together : subsec.  5 of  sec.  6 of  the  earlier  Act  is  equivalent  to  sec. 
22  of  the  later  Act. 

Section  10  of  the  earlier  Act  provides  that  only  in  the  case  of 
the  death,  illness,  or  absence  or  at  the  request  of  the  police  magis- 
trate the  deputy  magistrate  shall  exercise  all  the  powers  of  t'he 
police  magistrate.  By  sec.  25  of  the  later  Act,  the  deputy  without 
restrictions  shall  have  authority  to  perform  all  the  duties  of  the 
police  magistrate.  In  the  Isbell  case  this  does  not  come  into  play. 

By  sec.  15  of  the  earlier  statute,  the  jurisdiction  of  a police 
magistrate  appointed  under  secs.  13  and  14  (pursuant  to  municipal 
by-law  or  without  salary)  “shall  not  extend  to  any  city  or  town  or 
village  for  which  there  is  a police  magistrate,  nor  to  any  case  in 
which  the  initiatory  proceedings  were  taken  by  or  before  such  last 
mentioned  police  magistrate  ” 

This  section  was  repealed  by  11  Geo.  Y.  ch.  42  (1921),  and 
was  not  re-incorporated  in  the  Act  as  a section  and  does  not  appear 
in  R.S.O.  1927,  ch.  119,  nor  in  ch.  29  of  16  Geo.  Y. 

Section  18,  subsec.  1,  of  the  earlier  statute  provides  that  no  jus- 
tice of  the  peace  shall  admit  to  bail  or  discharge  a prisoner  or  ad- 
judicate upon  or  otherwise  act  until  after  judgment  in  a case  aris- 
ing in  a city  or  county  for  which  there  is  a police  magistrate, 
where  the  initiatory  proceedings  have  been  taken  before  the  regu- 
lar police  magistrate  for  the  district  except  at  the  Court  of  General 
Sessions  or  in  the  case  of  the  illness  or  absence  of  the  regular 
magistrate  or  at  his  request:  and  subsec.  2 of  this  section  of  the 
earlier  Act  provides  that  where  the  initiatory  proceedings  in  any 
case  are  taken  before  a police  magistrate  no  justice  of  the  peace 
shall  admit  to  bail  or  discharge  the  prisoner  or  adjudicate  upon  or 
otherwise  act  in  such  case,  save  as  mentioned  in  subsec.  1,  until 
after  judgment. 

Section  22  of  the  earlier  Act  provides  that,  subject  to  this  sec. 
18,  a justice  of  the  peace  for  a county  or  district  may  issue  a sum- 
mons or  warrant  and  hold  his  court  for  the  trial  or  investigation 
of  any  case  arising  within  his  county  or  district  within  a city  if 
such  city  is  within  the  confines  of  his  county  or  district. 

The  substance  of  all  this  is  that  a justice  of  the  peace  cannot 
act  until  after  judgment  in  any  city,  town,  county  or  district  where 
there  is  a police  magistrate,  in  any  case  where  the  police  magistrate 
has  taken  an  information. 

In  the  later  statute,  subsec.  2 of  sec.  8 is  equivalent  in  effect 
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to  subsec.  3 of  sec.  18  of  the  earlier  Act;  but  by  sec.  8,  subsec.  1,  of 
the  later  statute,  a justice  of  the  peace  shall  not  act  in  any  case 
arising  in  the  territorial  jurisdiction  of  a police  magistrate  except 
as  provided  in  sec.  7 ; and  sec.  7 provides  that  in  case  of  “the  illness 
or  absence  from  his  territorial  jurisdiction  of  a police  magistrate 
having  sole  jurisdiction  . . . or  at  his  request,”  any  other 

police  magistrate  (not  any  justice  of  the  peace)  may  act  during 
such  illness  or  absence  or  while  acting  at  such  request  and  may 
continue  and  complete  any  proceeding  begun  before  him;  and  sub- 
sec. 2 provides  for  the  case  where  no  police  magistrate  is  available, 
and  says  that  two  or  more  justices  of  the  county  or  district  may 
act  in  any  matter  which  may  be  tried  by  two  justices  of  the  peace 
and  one  justice  of  the  peace  may  act  where  one  justice  of  the  peace 
has  jurisdiction. 

The  substance  of  all  this  is  that  under  the  later  statute  a justice 
of  the  peace  shall  not  act  in  any  case  arising  in  a city,  town,  county 
or  part  of  a county  where  there  is  a police  magistrate  with  “sole 
jurisdiction.” 

In  effect  many  justices  of  the  peace  are  not  justices  of  the 
peace  in  cases  strictly  under  Ontario  statutory  law. 

In  my  opinion  the  differences  between  these  two  statutes  are 
sufficient  to  relieve  me  from  being  bound  by  the  case  of  Re  Holman 
and  Rea  in  the  Isbell  case,  even  if  the  Holman  and  Rea  case  is  con- 
sidered an  authority  for  the  proposition  that  the  Ontario  Legis- 
lature has  some  control  over  what  a justice  of  the  peace  can  or  can- 
not do  in  a preliminary  inquiry  in  a case  before  a “justice”  where 
the  offence  is  an  indictable  one.  I do  not  understand  Re  Holman 
and  Rea  to  support  such  a proposition. 

One  question  to  be  decided  is,  whether  a provincial  statute  can 
in  any  degree  whatever  control  or  define  what  a “justice”  can  or 
cannot  do  while  such  justice  is  bringing  about  or  conducting  a 
“preliminary  inquiry”  in  the  case  of  a person  being  before  'him  ac- 
cused of  an  indictable  offence.  Must  such  “justice”  find  author- 
ity for  absolutely  his  whole  course  of  action  in  such  a case  under 
Dominion  legislation  and  Dominion  law? 

The  solution  of  this  problem  does  not  in  anywise  involve  the 
question  as  to  whether  the  present  provincial  legislation  or  the  1910 
provincial  legislation  is  either  or  both  intra  vires  or  ultra  vires. 
Both  are  undoubtedly  intra  vires  as  to  those  offences  that  are 
offences  against  only  provincial  laws  and  not  offences  against 
“criminal”  law,  strictly  speaking,  as  an  indictable  offence  is.  Should 
the  provincial  statute  be  applied  only,  and  have  any  effect  only, 
where  the  case  in  hand  is  one  of  an  alleged  breach  of  a law 
created  by  a provincial  statute?  And  can  the  provincial  statute 


LXII.] 


ONTARIO  LAW  REPORTS. 


513 


not  have  any  force  or  effect  in  determining  the  course  of  procedure 
to  be  followed  by  the  “justice”  when  he  is  conducting  a “prelim- 
inary inquiry”  concerning  an  indictable  offence? 

If  this  provincial  statute  is  to  be  confined  in  its  operation  to 
cases  arising  in  respect  of  provincial  statutes  and  provincially 
founded  laws,  e.g»,  by-laws,  muncipal  and  company,  then  it  is  un- 
objectionable, but  if  it  is  to  be  interpreted  to  mean  that  the  senior 
magistrate  may  by  his  ipsi  dixit , in  cases  of  indictable  offences, 
determine  that  W.  may  take  the  informations  and  issue  the  war- 
rants, that  B.  may  receive  the  accused  persons  from  the  constables 
under  the  warrants  and  remand  them  to  gaol  or  take  bail  or  both, 
and  that  J.  may  continue  the  preliminary  inquiry  and  commit  for 
trial,  then  the  statute  is  straight  in  the  teeth  of  the  decision  in 
Re  Holman  and  Rea  and  the  question  of  ultra  vires  immediately 
arises.  But,  where  a statute  can  be  given  an  interpretation  that 
leaves  it  intra  vires , even  though  there  is  an  interpretation  that 
would  render  it  ultra  vires , the  interpretation  that  leaves  it  intra 
vires  ought  to  be  adopted.  In  my  opinion,  however,  if  this  Isbell 
case  ought  to  be  decided  upon  the  language  of  the  provincial  sta- 
tute, the  differences  in  the  language  of  the  two  statutes  (10  Edw. 
VII.  ch.  36  and  R.S.O.  1927,  ch.  119)  are  sufficient  to  relieve  me 
from  being  compelled  to  follow  Re  Holman  and  Rea  in  the  Isbell 
case. 

The  Holman  and  Rea  case  decides  that  Rea  was  not  rightly 
before  the  St.  Mary’s  police  magistrate.  That  is,  not  “rightly”  in 
law — whether  at  common  law,  Dominion  statute  law,  or  provin- 
cial law,  is  not  decided.  But  upon  the  facts  of  that  case  it  was 
decided  that  Rea  was  not  “rightly”  before  the  St.  Mary’s  magis- 
trate because  the  Stratford  magistrate  “was  seised  of  the  case.” 

The  frame  of  the  later  provincial  statute  shews  that  it  is  in- 
tended to  provide  a means  (so  far  as  Toronto  is  concerned  at  any 
rate)  of  dividing  up  the  work  of  the  several  police  magistrates. 
It  is  probable  that  under  this  Act,  in  a case  where  the  offender  is 
charged  with  a breach  of  an  entirely  provincial  law,  one  police 
magistrate  might  take  the  information  and  issue  the  warrant, 
another  receive  the  prisoner  from  the  constable,  remand  him  to 
gaol  and  take  bail,  and  still  another  police  magistrate  might  take 
the  trial  of  the  offender.  That  is  just  what  the  judgment  in  Re 
Holman  and  Rea  decides  cannot  be  done,  because,  when  the  Strat- 
ford magistrate  had  gone  as  far  as  taking  the  information,  issuing 
the  warrant,  and  taking  bail,  and  tried  to  turn  the  accused  over  to 
the  St.  Mary’s  magistrate  it  was  held  that  the  Stratford  magistrate 
was  “seised  of  the  case,”  and  that  he  must  continue  to  the  end,  and 
that  the  St.  Mary’s  magistrate,  although  in  the  same  county,  could 
not  intermeddle  in  the  case  at  that  stage. 
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But  the  Holman  and  Rea  case  was  a case  of  an  “indictable 
offence”  and  not  a case  under  provincial  law. 

Suppose,  for  example,  the  provincial  statute  should  say,  “It  shall 
not  be  necessary  to  take  down  the  evidence  of  each  witness  in  writ- 
ing,” notwithstanding  that  the  Code,  sec.  682,  subsec.  3,  says, 
“The  evidence  of  each  witness  shall  be  taken  down  in  writing  in 
the  form  of  a deposition,  which  may  be  in  form  19,  or  to  the  like 
effect,”  and  subsec.  4 says,  “Such  deposition  shall,  in  the  presence 
of  the  accused  and  of  the  justice,  at  some  time  before  the  accused 
is  called  on  for  his  defence,  be  read  over  to  and  signed  by  the  wit- 
ness and  the  justice.” 

If  a justice  should  commit  for  trial  a person  accused  of  an 
indictable  offence,  and,  notwithstanding  that  such  accused  person 
demanded  that  the  evidence  should  be  taken  down  in  writing, 
it  was  not  taken  down  in  writing,  ought  the  Court  to  quash  such 
a committal? 

In  my  opinion,  if  the  justice’s  jurisdiction,  territorial  and 
otherwise,  was  conceded,  as  it  is  in  the  Isbell  case,  the  provincial 
statute  would  have  nothing  whatever  to  do  with  such  a question. 
That  is  a matter  entirely  controlled  by  the  federal  law. 

The  only  thing  upon  the  papers  before  the  Court  to  shew  that 
the  “senior  magistrate”  had  distributed  the  business  of  the  Toronto 
police  courts,  including  Isbell’s  case,  in  the  manner  provided  for 
by  R.S.O.  1927,  ch.  119,  is  the  certificate  of  Senior  Magistrate 
Coatsworth.  This  certificate  says  that,  pursuant  to  the  powers 
in  him  vested  in  connection  with  the  assignment  of  police  magis- 
trates to  preside  over  the  various  police  courts,  he  directed  (1) 
that  “all  indictable  offences  against  males  be  tried  in  the  men’s 
police  court  and  that  Magistrate  J ones  during  the  month  of 
November,  1927,  preside  over  and  adjudicate  in  this  court; 
(2)  that  informations  for  any  indictable  offences  might  be  tried 
before  and  taken  by  Magistrate  Cohen,  but  that  the  trial  of  any 
charge  so  taken  or  laid  be  conducted  in  the  men’s  police  court  by 
the  magistrate  presiding  in  that  court.” 

There  is  nothing  in  this  statute  that  could  not  be  worked  out 
legally  in  all  cases  if  indictable  offences  were  so  assigned  by  the 
Senior  Magistrate  that  the  Dominion  law  could  be  observed  by 
each  magistrate  in  each  case. 

If  there  was  one  thing  that  was  determined  upon  by  the 
British  North  America  Act,  1867,  it  was  that  the  criminal  law, 
including  procedure,  should  be  uniform  throughout  the  Dominion 
of  Canada.  That  would  be  impossible  if  each  Province  were  able, 
each  in  its  own  way,  to  determine  what  shall  happen  when  an 
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accused  person  charged  with  an  indictable  offence  appears  before 
a “justice”  upon  a preliminary  inquiry.  It  must  be  kept  in  mind 
that  before  Confederation  (1867)  and  up  to  the  introduction  of 
the  Code  of  1892  the  procedure  in  summary  conviction  cases  and 
in  preliminary  inquiries  into  charges  of  indictable  offences  was 
provided  for  by  entirely  different  statutes.  Eor  the  differences 
between  the  two  procedures  before  the  time  of  Confederation,  see 
the  Consolidated  Statutes  of  Canada,  1859,  as  to  indictable  offences, 
ch.  102,  and  as  to  summary  convictions  and  orders,  ch.  103. 

By  the  British  North  America  Act,  sec.  91,  “the  exclusive 
legislative  authority  of  the  Parliament  of  Canada  extends  to  all 
matters  coming  within  the  classes  of  subjects  . . enumerated,” 

one  being:  “27.  The  criminal  law,  except  the  constitution  of  the 
Courts  of  criminal  jurisdiction,  but  including  the  procedure  in 
criminal  matters.” 

And,  by  sec.  92,  the  Provincial  Legislatures  “may  exclusively 
make  laws  in  relation  to  matters  coming  within  the  classes  of 

subjects enumerated,”  one  of  these  being:  “14.  The 

administration  of  justice  in  the  Province,  including  the  constitu- 
tion, maintenance,  and  organisation  of  Provincial  Courts,  both 
of  civil  and  of  criminal  jurisdiction,  and  including  procedure  ir. 
civil  matters 

By  sec.  96,  “The  Governor-General  shall  appoint  the  Judges 
of  the  Superior,  District,  and  County  Courts  in  each  Province, 
except  those  of  the  Courts  of  Probate  in  Nova  Scotia  and  New 
Brunswick.” 

There  is  no  provision  in  the  British  North  America  Act  for  the 
appointment  of  magistrates  and  justices  of  the  peace. 

Mr.  Justice  Cameron  in  the  case  of  Regina  v.  Bennett  (1882), 
1 O.R.  445,  at  p.  451,  points  this  out,  quotes  the  sections  quoted 
above,  and  expresses  the  opinion  (p.  462)  that  “justices  of  the 
peace  are  part  of  the  system  of  the  administration  of  justice  in 
the  Province,  and  therefore  under  subsection  14  of  section  92 
of  the  British  North  America  Act  the  right  to  legislate  as  to  their 
appointment  is  expressly  conferred  upon  the  Legislature  of  the 
Province.” 

Upon  the  best  consideration  that  I am  able  to  give  the  inter- 
pretation of  those  parts  of  the  British  North  America  Act  affecting 
this  matter,  and  after  a careful  reading  of  the  many  cases  anent  it, 
I have  come  to  the  conclusion  that  the  general  rule  to  be  applied 
in  a case  of  an  indictable  offence,  in  determining  the  question 
whether  the  “justice”  had  or  'had  not  jurisdiction  in  any  given  case, 
and  whether  or  not  any  particular  act  or  thing  occurring  in  the 
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commencing,  continuing,  and  ending  of  the  justice’s  connection 
with  such  a case,  was  with  or  without  jurisdiction,  may  be  stated 
in  this  way: — 

In  Ontario  at  the  present  time  and  at  all  times  since  Con- 
federation where  a “justice”  is  or  was  dealing  with  an  accused 
person  charged  with  an  indictable  offence,  and  where  he  is  pro- 
ceding  by  way  of  “preliminary  inquiry,”  the  question  who  (within 
the  meaning  of  the  Criminal  Code)  is  or  is  not  a “justice”  and 
within  what  territory  he  is  or  is  not  a “justice”  and  within  what 
territorial  limits  he  may  exercise  his  functions  as  such  “justice” 
when  he  is  engaged  in  any  part  of  his  duties  in  reference  to 
an  indictable  offence,  from  the  commencement  of  the  taking  of 
the  information  down  to  the  committal  for  trial  or  the  dismissal 
of  the  accused,  is  determined  by  provincial  law  and  by  provincial 
law  alone;  and  this  provincial  law  includes  that  part  of  the  common 
law  that  appertains  to  the  part  of  the  legislative  field  that  is  as- 
signed by  the  British  North  America  Act  to  Provincial  Legisla- 
tures, in  so  far  as  it  has  not  been  altered  or  affected  by  unrepealed 
competent  legislation  of  the  Legislature  of  the  Province  of  Upper 
Canada  1792-1840;  or  by  unrepealed  competent  legislation  of  the 
Province  of  United  Canada  1840-1867;  or  by  the  legislation  of 
the  Province  of  Ontario. 

In  Ontario,  at  the  present  time  and  at  all  times  since  Con- 
federation, where  a “justice”  is  or  was  dealing  with  any  “indictable 
offence”  and  where  he  is  or  was  proceeding  by  way  of  “preliminary 
inquiry,”  the  amount  of  authority  and  the  nature  of  the  authority 
which  a person  who  is  a “justice”  may  exercise,  that  is  to  say, 
what  acts  and  things  a “justice”  by  virtue  of  'his  being  a “justice” 
can  or  cannot  legally  do,  and  what  acts  or  things  such  “justice” 
legally  can  or  cannot  omit  to  do,  and  what  acts  or  things  in  his 
court  he  may  suffer  to  be  done  or  omitted  to  be  done  on  behalf  of 
the  Crown,  and  what  acts  or  things  he  may  suffer  to  be  done  or 
omit  to  be  done  on  behalf  of  the  accused,  from  the  time  the  taking 
of  the  information  is  commenced  down  to  the  time  the  accused  is 
discharged  or  is  committed  for  trial,  and  as  to  each  and  every  act 
and  as  to  each  and  every  thing  done,  or  omitted  to  be  done,  is 
determined  by  Dominion  law  and  by  Dominion  law  alone;  and 
Dominion  law  for  these  purposes  consists  of  the  law  of  England, 
including  the  common  law,  as  it  was  at  the  time  of  the  Conquest, 
subject  to  such  alteration  and  amendments  as  have  been  made 
since  by  competent  unrepealed  legislation ; and  such  competent  un- 
repealed legislation  may  have  been  enacted  or  repealed  by: — 

(a)  orders  or  proclamations  made  by  the  Governor  from  the 
date  of  the  Conquest  until  the  Quebec  Act; 
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(&)  The  Governor  in  Council  by  ordinances  during  the  Govern- 
ment under  the  Quebec  Act,  1774  to  1792; 

(c)  The  Governor  with  the  advice  and  consent  of  the  Legis- 
lative Council  and  the  Legislative  Assembly,  1792-1840; 

(d)  The  Governor  with  the  advice  and  consent  of  the  Legis- 
lative Council  and  the  Assembly  of  United  Canada,  1840-1867; 
and 

(e)  the  Dominion  Parliament. 

In  considering  this  rule  the  following  statutes,  in  addition  to 
those  already  referred  to,  may  be  examined  with  advantage : — 

Sections  91,  92,  94,  and  96  of  the  British  North  America  Act; 
R.S.B.C.  1924,  Oh.  150,  secs.  2,  3,  4,  12;  R.S.  Alberta  1922,  ch. 
78,  secs.  2 (1),  (2),  (3),  (4),  (5),  (6),  (7),  3,  9,  10  (1), 
(2),  (3),  (4)',  (5),  (6),  11;  R.S.  Sask.  1920,  ch.  63,  secs.  2,  4, 
7,  8 (I),  (2),  13,  23  (1),  (2),  (3),  24  (1),  (2),  (3);  ch.  64, 
secs.  2,  8,  9;  R.  S.  Man.  1902  ch.  104,  secs.  2,  4,  22,  23;  R.S.Q. 
1925,  ch.  145,  secs.  329,  343,  347,  348,  349,  350,  358,  359,  360; 
R.S.N.S.  1923,  ch.  41,  secs.  1,  5,  6;  C.  S.  N.  B.  1903,  ch.  58, 
secs.  1,  2,  4,  5;  Acts  of  the  General  Assembly  of  Prince  Edward 
Island,  1887,  ch.  2,  secs.  1,  7,  8;  and  1889,  ch.  5,  secs.  1 and  2. 
[The  provincial  enactments  referred  to  are  quoted  at  length  in 
the  learned  Judge’s  written  opinion.] 

I have  found  the  following  cases  useful  in  the  effort  to  state 
correctly  the  rule  to  be  applied  when  determining  what  activities 
of  a “justice”  are  governed  by  Dominion  law  and  what  by  Pro- 
vincial law : — 

Regina  v.  Reno  and  Anderson  (1868),  4 P.R.  281.  In  this 
case  the  jurisdiction  of  a magistrate  was  attacked  upon  the  ground 
that  the  statute  under  which  the  magistrate  was  appointed  was 
passed  during  the  Union  (28  Viet.  ch.  20)  and  that  that  Act  had 
been  enacted  for  a period  which  had  expired.  The  Legislature  of 
Ontario  passed  an  Act  continuing  28  Viet.  ch.  20,  and  it  was  held 
by  Draper,  C.J.,  that  the  last  Act  was  constitutional  and  the  magis- 
trate’s authority  was  upheld. 

Regina  y.  Bradshaw  (1876),  38  U.C.R.  564.  At  p.  569 
Gwynne,  J.,  said: — 

“It  was  suggested  that  the  66th  section  of  32  & 33  Viet.  ch.  31, 
which  authorises  the  court  to  proceed  without  a jury  when  neither 
party  demands  one,  is  ultra  vires  of  the  Dominion  Parliament,  and 
comes  within  the  clause  of  the  British  North  America  Act  which 
places  under  the  jurisdiction  of  the  Local  Legislature  the  constitu- 
tion, maintenance,  and  organisation  of  Provincial  Courts,  both 
civil  and  criminal. 
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“But  the  66th  section  of  32  & 33  Yict.  31  comes,  in  my 
opinion,  within  the  subject  numbered  27,  reserved  for  the  jurisdic- 
tion of  the  Dominion  Parliament,  namely,  ‘Criminal  law,  except  the 
constitution  of  courts  of  criminal  jurisdiction,  but  including  the 
procedure  in  criminal  matters/  The  conferring  power  upon  the 
parties  to  an  appeal  in  criminal  matters  to  dispense  with  the  jury 
if  they  think  fit,  and  to  submit  themselves  to  the  judgment  of  the 
Court  of  General  Sessions  without  a jury,  cannot  be  said  to  inter- 
fere with  the  ‘ constitution  of  the  Court/  ” 

Regina  v.  Horner  (1876),  2 Cart.  317:  Held,  by  the  Quebec 
Court  of  Queen’s  Bench : “The  criminal  law  is  given  to  the  Parlia- 
ment of  Canada,  as  also  procedure  in  criminal  matters,  while  the 
constitution,  maintenance,  and  organisation  of  criminal  courts  are 
given  to  the  Local  Legislature.  Now,  where  does  the  ‘constitution’ 
of  the  court  end,  and  where  does  ‘procedure’  begin  ?” 

Regina  v.  Bennett,  1 O.R.  445  {supra). 

Richardson  v.  Ransom  (1886),  10  O.R.  387:  Held,  by  Wilson, 
C.J.  (Armour  and  O’Connor,  JJ.,  expressing  in  this  case  no  opin- 
ion on  this  point),  that  the  power  to  appoint  police  magistrates  is 
vested  in  the  Lieutenant-Governor  in  Council  of  the  Province  under 
sec.  92  of  the  British  North  America  Act. 

Regina  v.  Bush  (1888),  15  O.R.  398:  Held,  that  laws  provid- 
ing for  the  appointment  of  justices  of  the  peace  relate  to  the 
administration  of  justice  and  fall  within  the  powers  of  the  Pro- 
vincial Legislatures. 

In  re  County  Courts  of  British  Columbia  (1892),  21  Can. 
S.C.R.  446,  Supreme  Court  of  Canada:  “The  power  given  to  the 
provincial  governments  by  the  British  North  America  Act,  sec.  92, 
subsec.  14,  to  legislate  regarding  the  constitution,  maintenance, 
and  organisation  of  provincial  courts  includes  a power  to  define 
the  jurisdiction  of  such  courts  territorially  as  well  as  in  other  re- 
spects, and  also  to  define  the  jurisdiction  of  the  judges  who  consti- 
tute such  courts.” 

Ex  p.  Vancini  (1904),  8 Can.  .Crim.  Cas.  164,  the  Supreme 
Court  of  New  Brunswick,  Tuck,  C.J.,  at  pp.  168,  169 : — 

“It  is  well  understood,  and  has  been  determined  by  this  Court 
. . . that  the  constitution  of  the  courts  for  the  trial  of  causes 

is  with  the  Provincial  Legislature.” 

Tuck,  C.J.,  and  Haningtoii,  Landry,  Barker,  and  Gregory, 
JJ.:— 

“It  is  within  the  legislative  powers  of  a provincial  legislature 
to  enact  that  every  police  magistrate  shall  constitute  a court  within 
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such  jurisdiction  as  the  Parliament  of  Canada  confers  or  purports 
to  confer  or  may  hereafter  confer  upon  him.” 

IJpon  the  case  coming  before  the  Supreme  Court  of  Canada 
upon  an  appeal  from  an  order  of  a Judge  of  that  Court  refusing  a 
writ  of  habeas  corpus,  the  general  opinion  of  the  Supreme  Court  of 
New  Brunswick  that  in  virtue  of  a statute  of  New  Brunswick,  1889, 
52  Yict.  ch.  23,  sec.  3,  combined  with  the  1900  amendment  to  the 
Code,  secs.  789  and  790,  the  Police  Magistrate  for  Fredericton, 
N.B.,  had  jurisdiction  to  try  any  case  which  could  be  tried  by  the 
Court  of  General  Sessions  of  the  Peace  in  Ontario,  was  approved. 
The  Supreme  Court  of  Canada  was  also  of  the  opinion  that  the 
Federal  Parliament  may  impose  upon  existing  courts  or  individuals 
the  duty  of  administering  the  criminal  law  without  provincial 
legislation  to  supplement  the  authority  so  conferred : see  note  in  8 
Can.  Crim.  Cas.  at  p.  173;  and  In  re  Vancini  (1904),  34  Can. 
S.C.R.  621. 

See  also  In  re  County  Courts  of  British  Columbia,  21  Can. 
S.C.R.  446,  supra . Hanington,  J.  (8  Can.  Crim.  Cas.  at  pp.  170, 
171),  says  that  that  case  in  the  Supreme  Court  of  Canada  deter- 
mines that  “the  Provincial  Legislature  alone  has  power  to  estab- 
lish courts  of  criminal  jurisdiction,  and  that  matters  of  procedure 
alone  in  criminal  matters  are  for  the  Parliament  of  Canada,  also 
that  the  Parliament  of  Canada  could  not  establish  a criminal  offence 
and  direct  it  to  be  tried  by  a court  of  a Province.” 

Bex  v.  Coyne  (1919),  29  Can.  Crim.  Cas.  216:  “A  commis- 
sioner of  police  appointed  by  the  Governor  in  Council  under  R.S.C. 
1906,  ch.  92,  has  no  jurisdiction  to  make  a conviction  under  a pro- 
vincial law;  his  jurisdiction  is  restricted  to  the  matters  set  forth 
in  the  federal  Act  and  coming  within  the  legislative  jurisdiction  of 
the  Parliament  of  Canada.” 

Bex  v.  Doyle  (1920),  35  Can.  Crim.  Cas.  6 (Court  of  Appeal, 
Saskatchewan,  Haultain,  C.J.S.,  Newlands,  Lamont,  and  Elwood, 
JJ.A.)  : This  case  determines  that  the  jurisdiction  of  the  Provincial 
Legislature  extends  to  the  laying  down  of  the  procedure  to  be  fol- 
lowed in  enforcing  the  provisions  of  a provincial  statute,  and  the 
provisions  of  the  Criminal  Code  cannot  be  invoked  in  determining 
a question  arising  out  of  procedure  followed  in  the  enforcement  of 
the  provincial  legislation. 

Bourbonnais  v.  Perrault  (1922),  41  Can.  Crim.  Cas.  127, 
Superior  Court  of  Quebec,  Bruneau,  J. : “The  power  of  a Province 
to  legislate  in  respect  to  the  regulation  of  liquor  also  implies  the 
power  to  impose  penalties  by  way  of  fines  and  imprisonment,  and 
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to  provide  procedure , for  the  purpose  of  enforcing  such  legislation 
and  to  amend  such  laws  from  time  to  time.  The  amendments  in 
matters  of  procedure  may  even  be  retroactive,  and  in  so  doing  is 
not  encroaching  upon  the  powers  of  the  Dominion  Parliament 
with  respect  to  criminal  matters”  (head-note). 

And  as  to  modifying  Part  XV.  of  the  Code  when  enforcing  a 
provincial  Act,  see  ib.  at  p.  129. 

Re  Rex  v.  McAdam  (1925),  44  Can.  Crim.  Cas.  155,  British 
Columbia  Court  of  Appeal  (Macdonald,  C.J.A.,  Martin,  Galliher, 
McPhillips,  and  Macdonald,  JJ.A.)  : “An  appeal  from  a refusal  of 
a writ  of  habelas  corpus  arising  out  of  a criminal  matter  is  a criminal 
appeal,  and  falls  within  the  heading  criminal  law  assigned  to  the 
Dominion  by  sec.  91  of  the  British  North  America  Act.  Therefore 
there  is  no  right  of  appeal  in  such  a case,  as  none  is  granted  by 
the  Criminal  Code.  Ex  p.  Woodhall  (1888),  20  Q.B.D.  832,  ap- 
plied” (head-note). 

I proceed  then  upon  the  conclusion  that  the  appointment  and 
territorial  ambit  of  “justices”  in  each  Province  is  to  be  by  the  pro- 
vincial laws  determined,  and  that,  outside  of  providing  the  “justice” 
and  defining  within  what  territorial  ambit  within  his  Province  he 
shall  operate,  all  the  other  activities  of  the  “justice”  as  such  must, 
in  IsbelPs  case,  be  justified  and  supported  under  the  laws  of  the 
Dominion. 

It  is  conceded  by  all  parties  that  the  appointments  of  Police 
Magistrates  Brown,  Cohen,  and  Jones  are,  and  each  is,  regular  and 
valid  and  that  for  the  purpose  of  this  case  the  territorial  limits 
of  each  of  their  several  commissions  is  the  City  of  Toronto,  and  that 
each  of  these  persons  is  a “justice”  and  a police  magistrate  for  the 
City  of  Toronto  within  the  meaning  of  sec.  2 (18)  of  the  Code. 

In  considering  what  such  a “justice”  and  such  a “police  magis- 
trate” so  appointed  may  do  within  their  jurisdiction  territorially 
the  following  Imperial  statutes  may  be  examined  with  advantage. 
The  statute  law  anent  justices  of  the  peace  is  a growth  and  is  best 
understood  by  pursuing  its  history  diligently. 

13  Geo.  III.  ch.  31,  an  Act  for  the  more  effectual  execution  of 
Criminal  Laws  in  the  Two  Parts  of  the  United  Kingdom,  secs.  2, 
4,  and  5. 

28  Geo.  III.  ch.  49,  an  Act  to  enable  Justices  of  the  Peace  to  act 
as  such,  in  certain  Cases,  out  of  the  Limits  of  the  Counties  in  which 
they  actually  are. 

44  Geo.  III.  ch.  92,  an  Act  to  render  more  easy  the  apprehend- 
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ing,  and  bringing  to  Trial  Offenders  escaping  from  one  Part  of  the 
United  Kingdom  to  the  other,  and  also  from  one  County  to  another. 

45  Geo.  III.  ch.  92,  amending  13  Geo.  III.  c'h.  31  and  44  Geo. 
III.  ch.  92,  as  to  warrants  for  arrest  after  indictment  found  and 
as  to  bail  and  as  to  procuring  witnesses. 

1 & 2 Geo.  IV.  ch.  63,  an  Act  to  amend  28  Geo.  III.  ch.  49,  as  to 
Justices  of  the  Peace  for  a county  acting  within  a city,  town  or 
precinct  having  exclusive  jurisdiction.  See  also,  for  comparison, 
R.S.O.  1927,  ch.  119,  secs.  7 and  8,  and  10  Edw.  VII.  ch.  35, 
secs.  15,  18,  and  22. 

3 Geo.  IV.  ch.  23,  an  Act  to  facilitate  Summary  Proceedings 
before  Justices  of  the  Peace  and  others;  providing  a form  of  con- 
viction where  none  already  provided;  providing  that  one  Justice 
may  take  the  information  and  issue  warrant  in  case  where  two 
Justices  required  to  try  case;  and  permitting  one  Justice  of  the 
Peace  to  issue  the  process  required  after  “adjudication”  made. 

7 Geo.  IV.  ch.  38,  an  Act  to  enable  Commissioners  for  trying 
Offences  upon  the  Sea,  and  Justices  of  the  Peace,  to  take  Examina- 
tions touching  such  Offences,  and  to  commit  to  safe  Custody  Per- 
sons charged  therewith ; and  see  sec.  656  of  the  Criminal  Code  of 
Canada. 

7 Geo.  IV.  ch.  64,  an  Act  for  improving  the  Administration 
of  Criminal  Justice  in  England. 

6 & 7 Wm.  IV.  ch.  114,  an  Act  for  enabling  Persons  indicted  of 
Felony  to  make  their  Defence  by  Counsel  or  Attorney;  also  pro- 
viding for  accused  procuring  copies  of  depositions  of  the  witnesses 
whose  evidence  'has  caused  a person  to  be  held  to  bail. 

11  & 12  Viet.  ch.  42,  an  Act  to  facilitate  the  Performance  of  the 
Duties  of  J ustices  of  the  Peace  out  of  Sessions  within  England  and 
Wales  with  respect  to  Persons  charged  with  indictable  Offences. 
This  Act  contained  the  following  preamble : — 

“Whereas  it  would  conduce  much  to  the  Improvement  of  the 
Administration  of  Criminal  Justice  ...  if  the  several  Stat- 
utes and  Parts  of  Statutes  relating  to  the  Duties  of  Her  Majesty’s 
Justices  of  the  Peace  therein  with  respect  to  Persons  charged  with 
indictable  Offences  were  consolidated,  with  such  Additions  and 
Alterations  as  may  be  deemed  necessary  and  that  such  Duties 
should  be  clearly  defined  by  positive  Enactment.” 

Parliament  therefore  enacted:  “That  in  all  Cases  where  a 
Charge  or  Complaint  (A.)  shall  be  made  before  any  one  or  more  of 
Her  Majesty’s  Justices  of  t'he  Peace  for  any  County,  Riding  . . . 
that  any  Person  has  committed  or  is  suspected  to  have  committed 

34 — 62 — o.l.r. 
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any  Treason,  Felony  or  indictable  Misdemeanor,  or  other  indictable 
Offence  whatsoever,  within  the  Limits  of  the  Jurisdiction  of  such 
Justice  or  Justices  of  the  Peace,  or  that  any  Person  guilty  or  sus- 
pected to  be  guilty  of  having  committed  any  such  Crime  or  Offence 
elsewhere  out  of  the  Jurisdiction  of  such  Justice  or  Justices  is  re- 
siding or  being  or  is  suspected  to  reside  or  be  within  the  Limits  of 
the  Jurisdiction  of  such  Justice  or  Justices,  then  and  in  every 
such  Case,  if  the  Person  so  charged  or  complained  against  shall 
not  then  be  in  Custody,  it  shall  be  lawful  for  such  Justice  or  Jus- 
tices of  the  Peace  to  issue  his  or  their  Warrant  (B.)  to  apprehend 
such  Person,  and  to  cause  him  to  be  brought  before  such  Justice 
or  Justices,  or  any  other  Justice  or  Justices  for  the  same  County, 
Riding  ...  to  answer  to  such  Charge  or  Complaint  and  to  be 
further  dealt  with  according  to  Law.” 

The  words  given  in  the  form  of  the  warrant  are : “to  bring  him 
(the  accused  person)  before  me,  or  some  other  of  Her  Majesty’s 
Justices  of  the  Peace  in  and  for  the  said  (County),  to  answer 
unto  the  said  Charge,  and  to  be  further  dealt  with  according  to 
Law.” 

The  law  expressed  in  this  statute  is  in  substance  the  law  now 
in  force  in  this  Province  applicable  to  Isbell’s  case.  In  1851,  the 
Act  14  & 15  Yict.  ch.  91,  was  passed  by  the  Legislative  Council  and 
the  Assembly  of  Canada  in  (with  negligible  changes)  the  same 
words  even  to  the  preamble,  and  made  applicable  to  Lower  Canada ; 
and  in  1853  it  was  made  applicable  to  Upper  Canada  by  16  Yict. 
ch.  179. 

At  the  same  time  (1848)  the  Imperial  Parliament  passed  an 
Act,  11  & 12  Yict.  ch.  43,  intituled  “An  Act  to  facilitate  the  Per- 
formance of  the  Duties  of  Justices  of  the  Peace  out  of  Sessions, 
within  England  and  Wales,  with  respect  to  summary  Convictions 
and  Orders.”  This  Act  too,  was  passed  in  the  same  way  by  the 
legislative  bodies  of  Canada,  as  to  Lower  Canada  in  1851,  as  14  & 
15  Yict.  ch.  95,  and  in  1853  it  was  made  applicable  to  Upper 
Canada  by  16  Yict.  ch.  178. 

These  two  Acts,  in  practically  the  same  language,  will  be  found 
in  the  Consolidated  Statutes  of  Canada,  1859,  as  to  indictable 
offences,  ch.  102,  and  as  to  summary  convictions  and  orders,  ch.  103. 

In  1869,  the  Act  32  & 33  Yict.  ch.  30,  an  Act  respecting  the 
duties  of  Justices  of  the  Peace,  out  of  Sessions,  in  relation  to  per- 
sons charged  with  Indictable  Offences,  was  passed.  By  sec.  1 : “In 
all  cases  where  a charge  or  complaint  (A)  is  made  before  any  one 
or  more  of  her  Majesty’s  justices  of  the  peace  for  any  territorial 
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division  in  Canada  that  any  person  has  committed  or  is  suspected 
to  have  committed  . . . any  indictable  misdemeanor  or  offence 

within  the  limits  of  the  jurisdiction  of  such  justice  or  justices  of 
the  peace,  or  that  any  person  guilty  or  suspected  to  be  guilty  of 
having  committed  any  such  crime  or  offence  elsewhere  out  of  the 
jurisdiction  of  such  justice  or  justices,  is  residing  or  being,  or  is 
suspected  to  reside  or  be  within  the  limits  of  the  jurisdiction  of  such 
justice  or  justices,  then,  and  in  every  such  case,  if  the  person  so 
charged  or  complained  against  is  not  in  custody,  such  justice  or 
justices  of  the  peace  may  issue  his  warrant  (B)  to  apprehend  such 
person,  and  to  cause  him  to  be  brought  before  such  justice  or  jus- 
tices or  any  other  justice  or  justices  for  the  same  territorial 
division.” 

The  form  of  warrant  (B)  concludes:  “These  are  therefore  to 
command  you  . . . forthwith  to  apprehend  the  said  A.B.,  and 

to  bring  him  before  (me)  or  some  other  of  her  Majesty’s  justices 
of  the  peace  in  and  for  the  said  district  ...  to  answer  unto 
the  said  charge,  and  to  be  further  dealt  with  according  to  law.” 

Section  17  says:  “Every  warrant  (B)  hereafter  issued  by  any 
justice  or  justices  of  the  peace  to  apprehend  any  person  charged 
-with  any  indictable  offence,  shall  be  under  the  hand  and  seal  . . . 
of  the  justice  . . issuing  the  same,  and  may  be  directed  to  all  or 
any  of  the  constables  or  other  peace  officers  of  the  territorial  division 
. . and  it  shall  state  shortly  the  offence  on  which  it  is  founded, 

and  shall  name  or  otherwise  -describe  the  offender,  and  it  shall 
order  the  person  or  persons  to  whom  it  is  directed  to  apprehend  the 
offender,' and  bring  him  before  the  justice  or  justices  issuing  the 
warrant,  or  before  some  other  justice  or  justices  of  the  peace  for 
the  same  territorial  division,  to  answer  to  the  charge  contained  in 
the  information,  and  to  be  further  dealt  with  according  to  law.” 

Section  21 : “No  objection  shall  be  taken  or  allowed  to  any 
summons  or  warrant  for  any  defect  therein,  in  substance  or  in 
form,  or  for  any  variance  between  it  and  the  evidence  adduced  on 
the  part  of  the  prosecution,  before  the  justice  or  justices  who  takes 
the  examination  of  the  witnesses  in  that  behalf  as  hereinafter  men- 
tioned.” 

Section  29 : “In  all  cases  where  any  person  appears  or  is  brought 
before  any  justice  or  justices  of  the  peace  charged  with  any  indict- 
able offence,  whether  committed  in  Canada  or  upon  the  high  seas, 
or  on  land  beyond  the  sea,  and  whether  such  person  appears  volun- 
tarily upon  summons  or  has  been  apprehended,  with  or  without 
warrant,  or  is  in  custody  for  the  same  or  any  other  offence,  such 
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McEvoy,  J.  justice  or  justices  before  'he  or  they  commit  such  accused  person  to 
prison  f, or  trial  or  before  he  or  they  admit  him  to  bail,  shall J in  the 
presence  of  the  accused  person  (who  shall  be  at  liberty  to  put  ques- 
tions to  any  witness  produced  against  him)  take  the  statement 
(M)  on  oath  or  affirmation  of  those  who  know  the  facts  and  such 
depositions  shall  be  read  over  to  and  signed  respectively  by  the 
witnesses  so  examined,  and  shall  be  signed  also  by  the  justice  or 
justices  taking  the  same.” 

The  section  of  ch.  31  of  32  & 33  Viet.,  “An  Act  respecting  the 
duties  of  Justices  of  the  Peace  out  of  Sessions,  in  relation  to  sum- 
mary Convictions  and  Orders,”  does  not,  in  effect,  vary  from  the 
provisions  of  ch.  30  as  to  the  taking  of  the  information,  issuing  of 
the  warrant,  apprehending  of  the  accused,  and  bringing  him  be- 
fore the  justice  or  justices  issuing  the  warrant,  or  before  “some 
one  or  more  justices  of  the  peace  in  and  for  the  same  district  to 
answer  to  the  said  information  and  to  be  further  dealt  with  ac- 
cording to  law.” 

In  the  enactment  of  the  law  after  Confederation  (1869)  the  Act 
follows  the  English  Act  verbatim  except  that  “shall”  is  substituted 
for  “is”  after  the  word  “complaint  (A)”  and  the  words  “indict- 
able misdemeanor  or  offence”,  are  substituted  for  the  words  “in- 
dictable misdemeanor  or  indictable  offence”  in  the  English  Act, 
and  in  the  latter  part  of  the  section  the  words  “if  the  person  so 
charged  or  complained  against  is  not  in  custody  it  shall  be  lawful 
for  such  justice,”  etc.,  are  changed  to  “is  not  in  custody  such  justice 
may  issue  his  warrant.”  Section  1 of  the  first  Dominion  statute, 
32  & 33  Viet.  ch.  30,  does  not  in  this  section  provide  what  shall 
be  done  when  the  accused  person  is  apprehended,  but  that  part  of 
the  law  is  taken  care  of  by  32  & 33  Viet.  ch.  30,  sec.  29,  where  an 
attempt  is  made  to  generalise  in  all  cases  where  persons  are  brought 
before  justices  of  the  peace  charged  with  indictable  offences.  That 
section  is  set  out  above. 

In  the  revision  of  1886  the  substance  and  almost  the  words  of 
secs.  1 and  29  appear  as  sec.  30  of  R.S.C.  1886,  ch.  174,  and  sec. 
69  of  that  statute. 

In  the  Code  as  originally  enacted  (55  & 56  Viet.  ch.  29,  1892), 
sec.  558  reads : — 

“Any  one  who,  upon  reasonable  or  probable  grounds,  believes 
that  any  person  'has  committed  an  indictable  offence  against  this 
Act  may  make  a complaint  or  lay  an  information  in  writing  and 
under  oath  before  any  magistrate  or  justice  of  the  peace  having 
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jurisdiction  to  issue  a warrant  or  summons  against  such  person 
in  respect  of  such  offence. 

“2.  Such  complaint  or  information  may  be  in  the  form  C in 
schedule  1 hereto  or  to  the  like  effect.” 

It  will  be  observed  that  the  form  given  in  the  first  enactment 
of  the  Code  is  the  same  as  the  original  form  given  in  the  Imperial 
Act  (1848)  ch.  42. 

Section  554  provides  for  the  issuing  of  the  warrant : — 

“554.  Every  justice  may  issue  a warrant  or  summons  as  herein- 
after mentioned  to  compel  the  attendance  of  an  accused  person 
before  him,  for  the  purpose  of  preliminary  inquiry  in  any  of  the 
fpllowing  cases: 

“(a)  If  such  person  is  accused  of  having  committed  in  any 
place  whatever  an  indictable  offence  triable  in  the  Province  in  which 
such  justice  resides,  and  is,  or  is  suspected  to  be,  within  the  limits 
over  which  such  justice  has  jurisdiction,  or  resides  or  is  suspected 
to  reside  within  such  limits; 

“(b)  If  such  person,  wherever  he  may  be,  is  accused  of  having 
committed  an  indictable  offence  within  such  limits ; 

“(c)  If  such  person  is  alleged  to  have  anywhere  unlawfully 
received  property  which  was  unlawfully  obtained  within  such 
limits ; 

“(d)  If  such  person  has  in  his  possession,  within  such  limits, 
any  stolen  property.” 

The  warrant  issued  under  sec.  558  is  identified  by  sec.  563  of 
the  first  enactment  of  the  Code : — 

“563.  The  warrant  issued  by  a justice  for  the  apprehension 
of  the  person  against  whom  an  information  or  complaint  has  been 
laid  as  provided  in  section  558  may  be  in  the  form  F in  schedule  1 
hereto,  or  to  the  like  effect.  No  such  warrant  shall  be  signed  in 
blank. 

“(2)  Every  such  warrant  shall  be  under  the  hand  and  seal  of 
the  justice  issuing  the  same  . . . 

“(3)  The  warrant  shall  state  shortly  the  offence  for  which  it  is 
issued,  and  shall  name  or  otherwise  describe  the  offender,  and  it 
shall  order  the  officer  or  officers  to  whom  it  is  directed  to  appre- 
hend the  offender  and  to  bring  him  before  the  justice  or  justices 
issuing  the  warrant,  or  before  some  other  justice  or  justices,  to 
answer  to  the  charge  contained  in  the  information  or  complaint, 
and  to  be  further  dealt  with  according  to  law.  It  shall  not ! be 
necessary  to  make  such  warrant  returnable  at  any  particular  time, 
but  the  same  shall  remain  in  force  until  it  is  executed.” 
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Section  567  provides:  “When  any  person  is  arrested  upon  a 
warrant  he  shall,  except  in  the  case  provided  for  in  the  next  pre- 
ceding section,  be  brought  as  soon  as  is  practicable  before  the 
justice  who  issued  it  or  some  other  justice  for  the  same  territorial 
division , and  such  justice  shall  either  proceed  with  the  inquiry  or 
postpone  it  to  a future  time,  in  which  latter  case  he  shall  either 
commit  the  accused  person  to  proper  custody  or  admit  him  to  bail 
or  permit  him  to  be  at  large  on  his  own  recognizance  according 
to  the  provisions  hereinafter  contained.” 

Section  577  provides  what  shall  happen  when  the  accused  is 
before  the  justice  of  the  peace : — 

“577.  When  any  person  accused  of  an  indictable  offence  is 
before  a justice,  whether  voluntarily  or  upon  summons,  or  after 
being  apprehended  with  or  without  warrant,  or  while  in  custody 
for  the  same  or  any  other  offence,  the  justice  shall  proceed  to  in- 
quire into  the  matters  charged  against  such  person  in  the  manner 
hereinafter  defined ” 

And  sec.  590  of  the  Code  of  1892  says: — 

“590.  When  the  accused  is  before  a justice  holding  an  in- 
quiry, such  justice  shall  take  the  evidence  of  the  witnesses  called 
on  the  part  of  the  prosecution,”  etc. 

In  the  administration  of  this  part  of  the  criminal  law  in  Can- 
ada there  has  been  much  conflict  of  judicial  opinion  and  some  con- 
flict in  English  judicial  opinion.  Chief  Justice  Macdonald  of 
British  Columbia  said  in  a recent  case,  Rex  v.  Iaci,  [1925]  4 
D.L.R.  474,  speaking  of  this,  “The  Canadian  cases  are  in  sharp 
conflict,”  and  he  discusses  the  English  authorities.  He  cites  Rex 
v.  McLatchy,  Ex  p.  Wong , [1923]  3 D.L.R.  291,  40  Can.  Crim. 
Cas.  32,  as  an  outstanding  example  of  the  one  view,  and  Rex  v. 
Suchacki  (1923),  41  Can.  Crim.  Cas.  166,  as  an  outstanding 
example  of  the  other  view.  The  first  of  these  is  a judgment  of  the 
Appellate  Court  of  New  Brunswick  and  the  other  of  the  Court 
of  Appeal  of  Manitoba. 

The  conflict  of  opinion  in  the  Ontario  Courts  is  not  so  pro- 
nounced, but  the  view  of  the  Manitoba  Court  of  Appeal  gets  some 
support  in  the  case  of  Re  Holman  and  Rea. 

In  considering  the  points  at  issue  the  following  cases  may  be 
examined  with  advantage.  I cite  them,  with  the  substance  of  the 
decision,  chronologically.  The  decisions  are  far  from  being 
uniform. 

Regina  v.  Mason  (1869),  29  U.C.R.  431:  “Upon  an  indict- 
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ment  for  perjury  committed  upon  the  hearing  of  a complaint  McEvo.v,  J. 
before  a magistrate,  the  information  having  been  proved: — 3.928. 

“Held,  upon  a case  reserved,  that  it  was  unnecessary  to  prove  Rex 
any  summons  issued,  or  any  step  taken  to  bring  the  person  com-  Th^Ti 
plained  of  before  the  magistrate ; for  so  long  as  he  was  present,  the 
manner  of  his  getting  there  was  immaterial. 


“The  indictment  was  defective  for  not  shewing  the  jurisdiction 
over  the  offence,  by  alleging  where  the  liquor  was  sold,  the  sale  of 
which  without  licence  was  the  complaint;  but,  as  judgment  had 
been  pronounced,  this  could  be  taken  advantage  of  only  by  writ 
of  error.” 

Regina  v.  Milne  (1875),  25  U.C.C.P.  94:  In  a case  of  a non- 
payment of  wages  complaint  under  C.S.U.C.  ch.  75,  sec.  12,  where 
one  magistrate  issued  a summons  for  the  collection  of  wages  (a 
summary  proceeding  and  not  a preliminary  inquiry  upon  a charge 
of  an  indictable  offence),  and  where  it  was  customary  in  the  town 
of  Meaford,  and  county  of  Simcoe,  where  the  proceedings  were 
held,  for  two  or  more  magistrates  to  sit  upon  the  various  cases 
arising,  and  where  the  trial  of  the  matter  was  before  three  magis- 
trates, and  where  the  magistrate  by  whom  the  summons  was  issued 
was  one  of  the  three  magistrates,  and  where  the  other  two  magis- 
trates decided  that  the  complaint  should  be  dismissed,  but  the 
magistrate  who  issued  the  summons  differed  and  made  a convic- 
tion, for  the  payment  of  the  wages  claimed,  Hagarty,  C.J.,  quashed 
the  conviction  made  by  the  magistrate  who  issued  the  summons, 
thereby  sustaining  the  right  of  the  other  two  magistrates  to  sit 
and  control  the  proceedings  and  dismiss  the  charge,  they  being  in 
the  majority. 

He  points  out  (p.  99)  that  “the  statute  professes  to  govern  all 
cases,  as  well  for  criminal  offences  as  for  the  payment  of  money.” 
After  a reference  to  the  jurisdiction  of  Parliament  in  the  matter 
he  says : “This  general  Act  for  the  government  of  magistrates  out 
of  sessions  is  that  generally  acted  on;  and  it  and  the  form  it  pre- 
scribes are  generally  adopted  as  the  guide  in  all  such  matters.” 

Regina  v.  Hughes  (1879),  4 Q.B.D.  614:  “Held,  by  Lord  Cole- 
ridge, C.J.,  Denman,  J.,  Pollock  and  Huddlestone,  BB.,  Field, 
Lindley,  Manisty,  Hawkins,  and  Lopes,  JJ.  (Kelly,  L.C.B.,  dis- 
senting), that  H.  was  rightly  convicted,  notwithstanding  that 
there  was  neither  written  information,  nor  oath,  to  justify  the  issue 
of  the  warrant,  and  that  the  justices  had  jurisdiction  to  'hear  the 
(Large,  though  the  warrant  upon  which  the  accused  was  brought 
before  them  was  illegal. 
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See  the  notes  on  this  case  at  the  end  of  the  report  of  McGuiness 
v.  Dafoe  (1896),  3 Can.  Crim.  Cas.  139. 

Dixon  v.  Wells  (1890),  25  Q.B.D.  249:— 

“By  11  & 12  Viet.  cli.  43,  sec.  1,  in  all  cases  where  an  informa- 
tion shall  be  laid  before  justices  that  any  person  has  committed 
any  offence  within  the  jurisdiction  of  such  justice  or  justices  . . 

and  also  in  all  cases  where  a complaint  shall  be  made  to  any  such 
justice  or  justices  upon  which  he  or  they  shall  have  authority  by 
law  to  make  any  order  for  the  payment  of  money  or  otherwise,' 
then  ‘it  shall  be  lawful  for  such  justice  or  justices  to  issue  his 
or  their  summons  directed  to  such  person/  requiring  him  to  appear 
before  a justice  or  justices  to  answer  thereto. 

“By  38  & 39  Viet.  ch.  63  (the  Sale  of  Food  and  Drugs  Act, 
1875),  sec.  6,  ‘No  person  shall  sell  to  the  prejudice  of  the  pur- 
chaser any  article  of  food  or  any  drug  which  is  not  of  the  nature, 
substance,  and  quality  of  the  article  demanded  by  such  purchaser, 
under  a penalty  . . / By  sec.  20  every  penalty  imposed  by 

this  Act  shall  be  recoverable  in  the  manner  prescribed  by  11  & 12 
Viet.  ch.  43. 

“By  42  & 43  Viet.  ch.  30,  sec.  10,  “in  all  prosecutions  under 
38  & 39  Viet.  ch.  63,  and  notwithstanding  the  provisions  of  sec. 
20  of  the  said  Act,  the  summons  to  appear  before  the  magistrates 
shall  be  served  upon  the  person  charged  with  violating  the  pro- 
visions of  the  said  Act  within  a reasonable  time,  and  in  the  case  of 
a perishable  article  not  exceeding  28  days  from  the  time  of  the  pur- 
chase from  such  person  for  test  purposes  of  the  food  or  drug,  for 
the  sale  of  which  in  contravention  to  the  terms  of  the  principal  Act 
the  seller  is  liable  to  prosecution,  and  particulars  of  the  offence  or 
offences  against  the  said  Act  of  which  the  seller  is  accused,  and  also 
the  name  of  the  prosecutor,  shall  be  stated  on  the  summons,  and 
the  summons  shall  not  be  made  returnable  in  a less  time  than  7 
days  from  the  day  it  is  served  upon  the  person  summoned. 

“A  complaint  having  been  made  to  two  justices  of  a borough 
against  the  appellant  for  an  offence  under  the  above  Acts,  a sum- 
mons was  signed  and  issued  by  another  justice,  who  had  not  heard 
the  complaint,  and  was  served  on  the  appellant.  The  appellant 
thereupon  appeared  before  the  stipendiary  magistrate  of  the  bor- 
ough, but  objected  that  the  summons  was  invalid  and  the  magis- 
trate had  no  jurisdiction  to  hear  the  case.  The  magistrate  being 
of  opinion  that  the  defect,  if  any,  in  the  summons  was  cured  by 
the  appearance  of  the  appellant,  heard  the  case  and  convicted 
him : — 
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“Held,  that  the  summons,  having  been  signed  and  issued  by  a 
justice  who  had  not  heard  the  complaint,  was  invalid;  that  the 
defect  was  not  cured  by  the  appearance  of  the  appellant,  as  he 
appeared  under  protest;  that  the  provisions  of  42  & 43  Viet.  ch. 
30,  sec.  10,  were  imperative,  and  not  merely  directory,  and  that  as 
no  summons  had  been  duly  served  in  accordance  with  them  the 
magistrate  had  no  juiisdiction,  and  the  conviction  was  wrong.” 

See  Irish  Insurance  Commissioners  v.  Trench,  [1914]  2 I.R. 
172,  at  p.  175. 

Regina  v.  Defries,  Regina  v.  Tamblyn  (1894)  1 Can.  Crim. 
Cas.  207,  25  O.R.  645,  High  Court  of  Justice,  Ontario,  MacMahon, 
J.:— 

“Conspiracy  to  defraud  is  indictable  although  the  object  was  to 
commit  a civil  wrong,  and  although,  if  carried  out,  the  act  agreed 
upon  would  not  constitute  a crime. 

“Where  the  warrant  of  arrest,  embodied  in  the  return  to  a habeas 
corpus,  on  its  face  shews  jurisdiction  in  the  magistrate,  affidavits 
are  not  admissible  to  controvert  such  fact  if  the  offence  charged 
be  a criminal  one. 

“A  court  of  one  Province  has  no  jurisdiction  to  direct  an  in- 
quiry before  a justice  or  a judge  in  another  Province,  and  the 
hearing  of  further  evidence  under  the  Criminal  Code,  sec.  752,  to 
controvert  the  allegation  of  jurisdiction.” 

“Criminal  Code,  sec.  572,  is  to  be  applied  only  to  cases  where 
the  habeas  corpus  issues  in  the  same  Province  in  which  the  com- 
mitment is  made.” 

McGuiness  v.  Dafoe,  3 Can.  Crim.  Cas.  139,  23  A.R.  704:  “Al- 
though an  arrest  has  been  illegally  made  under  an  invalid  warrant, 
jurisdiction  attaches  to  the  magistrate  when  the  person  arrested  is 
brought  before  him;  and  the  subsequent  detention  and  commit- 
ment may  be  justified  under  the  order  then  made  by  the  magis- 
trate.” 

This  was  a judgment  of  the  Ontario  Court  of  Appeal  (Hag- 
arty,  C.J.O.,  Burton,  Osier,  and  Maclennan,  JJ.A.),  and  confirmed 
a judgment  of  a Divisional  Court  consisting  of  Armour,  C.J.,  and 
Street,  J.  (1895),  27  O.R.  121. 

Regina  v.  McNutt  (1896),  3 Can.  Crim.  Cas.  184,  Supreme 
Court  of  Nova  Scotia,  before  Townshend,  J.,  Graham,  E.J., 
Meagher  and  Henry,  JJ. : — 

“An  information  under  oath  which  on  its  face  purports  to  be 
the  information  of  a person  other  than  the  person  who  has  signed 
and  sworn  to  the  same  is  bad. 
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‘‘Where  a warrant  of  arrest  based  upon  such  defective  infor- 
mation has  been  issued  to  enforce  the  attendance  of  the  accused 
before  a magistrate,  and  the  magistrate  at  the  opening  of  the  trial 
amends  the  information  by  inserting  therein,  in  the  presence  of  and 
with  the  consent  of  the  person  who  had  signed  and  sworn  to  the 
information,  the  latter’s  name  in  the  place  of  the  name  so  appear- 
ing on  the  face  of  the  information,  it  is  necessary  that  the  infor- 
mation should  be  re-sworn. 


“Where  the  defendant  has  been  arrested  under  the  warrant 
and  when  brought  before  the  magistrate  takes  objection  to  the 
amended  information  upon  the  ground  that  it  should  be  re-sworn 
after  the  amendment,  and  has  the  objection  noted,  he  does  not 
waive  the  objection  by  proceeding  with  the  trial  and  cross-examin- 
ing witnesses.” 

Regina  v.  McRae  (1897),  28  O.R.  569: — 

“Mr.  Horrell  (the  justice)  issued  the  summons,  and  the  de- 
fendant appeared  before  him  and  pleaded  not  guilty.  Mr.  Horrell 
was  then  seised  of  the  case,  and  no  other  magistrate  had  a right  to 
sit  with  him  or  to  adjudicate  or  interfere  in  any  way,  unless  at  his 
request.  It  is  not  to  be  tolerated  that  the  accused  should  bring 
with  him  when  he  comes  up  for  trial  partisan  justices  who  insist 
upon  his  acquittal  . . . All  the  justices  in  each  county  are 

equal  in  authority,  but,  as  it  would  be  contrary  to  the  public  inter- 
est as  well  as  indecent  that  there  should  be  a contest  between  differ- 
ent justices,  we  must  lay  down  the  rule  that  when  a party  charged 
comes  or  is  brought  before  a magistrate  in  obedience  to  a sum- 
mons or  warrant,  no  other  magistrate  shall  interfere  in  the  in- 
vestigation of  or  adjudication  upon  the  charge,  except  at  his 
request.” 

This  was  a case  of  a conviction  for  an  assault  under  the  Sum- 
mary Convictions  Act,  and  not  for  an  indictable  offence.  There 
was  evidence  that  the  intruding  magistrates  were  present  at  the 
request  of  the  defendant,  and  they  were  not  there  apparently  at  the 
request  of  the  justice  of  the  peace  who  issued  the  process  nor  with 
his  consent  or  approval. 

Pearlcs  Gunston  & Tee  Ltd.  v.  Richardson,  [1902]  1 K.B.  91 
(Lord  Alverstone,  C.J.,  Darling  and  Channell,  JJ.)  : In  this  case,  a 
prosecution  under  the  Sale  of  Food  and  Drugs  Act,  which  Act  then 
provided  no  method  for  serving  an  incorporated  company  with  a 
summons,  it  was  held  that  the  company  must  be  served  according  to 
the  provisions  in  the  appropriate  sections  of  the  Companies  Act ; 
and  that,  where  a summons  was  not  served  in  keeping  with  those 
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provisions,  and  where,  upon  the  day  and  hour  fixed  for  the  return 
of  the  summons,  the  solicitor  for  the  company  appeared  and  pointed 
out  to  the  magistrates  that  the  summons  had  been  brought  to  the 
attention  of  the  incorporated  company  but  that  it  had  not  been 
lawfully  served  upon  the  company,  and  thereupon  the  solicitor  with- 
drew ; whereupon  the  magistrates  proceeded  and  convicted  the  com- 
pany; held  that  the  company  was  not  before  the  magistrates  in  a 
way  to  give  jurisdiction.  The  head-note  reads:  “A  summons  to 
appear  to  an  information  under  the  Sale  of  Food  and  Drugs  Act 
can  only  be  served  on  a limited  company  in  the  manner  prescribed 
by  sec.  62  of  the  Companies  Act,  1862,  by  being  left  at  or  sent  to 
the  registered  office  of  the  company.”  In  this  case  the  conviction 
was  set  aside  for  failure  to  serve  a summons  properly.  But  the 
whole  case  turns  upon  certain  sections  of  special  Acts,  and  is  not 
an  authority  as  to  the  general  law. 

Ex  p.  O’Shaughnessy  (1904),  8 Can.  Crim.  Cas.  136,  per  Wur- 
tele,  J.,  at  p.  137:  “An  indictment  must  declare  and  shew  all  the 
essentials  which  are  necessary  to  constitute  the  offence  which 
the  accused  is  charged  with  having  committed  . . . All  these 

rules  and  principles  apply  to  summary  convictions  in  the  cases  of 
offences  over  which  the  Parliament  of  Canada  has  legislative 
authority  and  jurisdiction  . . .” 

Rex  y.  Coolen  (1904),  8 Can.  Crim.  Cas.  157 : Upon  a sum- 
mary trial  with  consent  upon  a charge  of  assault  occasioning 
bodily  harm,  the  magistrate  may  convict  of  common  assault.  Sec- 
tion 713  of  the  Code  applies  to  summary  trials  as  well  as  to  trials 
upon  an  indictment.  The  word  “count”  as  used  in  secs  3 ( l ) 
and  713  includes  an  information  before  a justice  for  an  indictable 
offence.” 

Rex  v.  Turpin  (1904)  8 Can.  Crim.  Cas.  59:  “The  omission 
to  send  to  a grand  jury  the  depositions  taken  on  the  preliminary 
inquiry  as  required  in  Nova  Scotia  under  Code,  sec.  760,  will  not 
invalidate  an  indictment  found  without  such  depositions.” 

Rex  v.  Walton  (1905),  10  Can.  Crim.  Cas.  269:  In  this  case 
the  prisoner  was  arrested  in  Buffalo  in  response  to  a telegram  from 
the  police  of  Toronto.  He  was  brought  to  Toronto  and  Temanded 
to  gaol  by  Ambrose  Kent,  J.P.,  upon  an  information  sworn  to 
before  Ambrose  Kent  on  the  11th  November,  i.e.,  after  his  arrival 
in  Toronto.  Upon  a habeas  corpus  motion  it  appeared  that  on  the 
6th  November,  1905,  an  information  had  been  sworn  to  by  one 
Harvey  before  Police  Magistrate  Denison  (Toronto),  charging  the 
prisoner  with  the  theft,  on  the  2nd  November,  of  certain  described 
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r-  articles,  the  property  of  the  Julian  Sale  Leather  Company;  on 
the  6th  November,  1905,  one  Luke  had  sworn  to  an  information, 
before  the  said  police  magistrate,  charging  the  prisoner  with  hav- 
ing on  the  1st  November,  1905,  obtained,  by  false  pretences  and 
with  intent  to  defraud,  certain  described  property  from  Ambrose 
Kent  & Son.  An  affidavit  of  the  prisoner  verified  a copy  of  an 
information  and  complaint  sworn  to  by  one  Mackie  on  the  11th 
November,  1905,  before  Kent,  J.P.,  acting  for,  at  the  written  re- 
quest and  in  the  absence  of,  the  police  magistrate,  charging  the 
prisoner  with  the  theft,  on  the  1st  November,  of  certain  property  of 
one  Mack;  and  a copy  of  an  information  by  the  same  complainant 
taken  on  the  11th  November  by  Kent,  J.P.,  acting  as  before, 
charging  the  prisoner  with  having,  on  the  1st  November,  obtained 
by  false  pretence  certain  described  property  of  Ryrie  Brothers, 
with  intent  to  defraud.  On  the  same  date,  Kent,  J.P.,  remanded 
the  prisoner  to  gaol  by  warrants.  An  affidavit  filed  verified  copies 
of  two  warrants  for  the  arrest  of  the  prisoner,  one  issued  by  the 
police  magistrate  upon  the  information  of  Harvey,  and  the  other 
issued  by  the  same  magistrate  upon  the  information  sworn  to  by 
Luke.  It  was  sworn  that  it  was  upon  the  warrant  issued  upon  the 
information  sworn  to  by  Harvey  that  the  prisoner  was  arrested  in 
Buffalo.  There  were  also  two  remands  made  by  Police  Magistrate 
Denison,  dated  the  15th  November,  and  four  other  warrants  of 
remand  dated  the  13th  November,  under  the  hand  and  seal  of 
Magistrate  Denison.  It  further  appeared  that  upon  the  prisoner 
being  brought  to  Toronto,  he  was  brought  before  Kent,  J.P.,  upon 
an  information  laid  against  him  by  A.  G.  Mackie  before  Kent, 
J.P.,  charging  the  prisoner  with  theft  on  the  1st  November  from 
one  Mack  and  with  obtaining  goods  by  false  pretence  on  the  1st 
November  from  Ryrie  Bros.  In  the  Court  of  Appeal,  consisting 
of  Moss,  C.J.O.,  and  Osier,  Garrow,  and  Maclaren,  JJ.A.,  and 
Mabee,  J.,  ad  hoc,  Osier,  J.A.,  delivering  the  judgment,  says  (p. 
275) 

“We  do  not  see  that  any  sufficient  ground  has  been  made 
out  to  entitle  the  prisoner  to  his  discharge.  The  prisoner  was 
before  the  police  magistrate  upon  a preliminary  investigation. 
There  were  no  extradition  proceedings  and  we  cannot  inquire  into 
the  circumstances  under  which  he  was  brought  into  this  country.” 

Speaking  then  as  to  the  part  taken  by  Ambrose  Kent,  J.P., 
the  judgment  says: — 

“The  remand  warrant  first  returned  by  the  gaoler  may  be  irreg- 
ular on  the  ground  that  the  justice  of  the  peace  had  no  jurisdiction 
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to  act  except  in  the  absence  of  both  police  magistrates,  as  well  as 
on  other  grounds,  and  so  also  may  be  the  information  taken  be- 
fore the  same  justice  on  the  11th  November.  As  to  this,  however, 
there  being  as  we  think  other  sufficient  grounds  shewn  for  the 
prisoner’s  detention,  it  is  not  necessary  to  express  an  opinion. 
There  are  two  informations,  taken  on  the  6th  November,  to  the 
regularity  of  which  no  exception  can  be  taken,  in  the  proceedings 
upon  whioh  the  prisoner  was  before  the  police  magistrate  on  the 
13th  November.  Remands  are  noted  upon  both  of  these  from  the 
11th  to  the  13th  November,  and  these  not  being  for  more  than 
three  clear  days  might  properly  have  been  verbal  remands : Crim- 
inal Code,  sec.  586  (c).  One  of  these  may  'have  been  and  prob- 
ably was  the  remand  mentioned  in  and  annexed  to  the  gaoler’s  first 
return,  the  remand  by  Kent,  J.P.,  upon  information  No.  4 of 
W.  H.  Harvey  for  theft  from  the  Julian  Sale  Leather  Company, 
the  warrant  issued  upon  which  is  sworn  to  have  been  that  upon  the 
supposed  authority  of  which  the  telegram  was  sent  instructing  the 
defendant’s  arrest  in  Buffalo.  . . . 

“Even  if  up  to  the  13th  November  the  detention  of  the  prisoner 
was  illegal  he  was  before  the  police  magistrate  on  that  day  upon  the 
two  informations  of  the  6th  November,  and  I see  nothing  to  affect 
the  validity  of  either  of  the  two  remands  of  the  13th  November  on 
those  charges  . . . These  are  sufficient  for  the  purpose  of  de- 

taining the  prisoner  though  made  subsequently  to  the  issue  of  the 
writ  of  habeas  corpus  ” 

And  he  cites  from  Hurd  on  Habeas  Corpus,  2nd  ed.,  p.  251, 
and  quotes : — 

“When  after  a rule  for  a habeas  corpus  has  been  granted  a war- 
rant is  issued  which  renders  the  custody  lawful  the  court  will  dis- 
charge the  rule:”  Ex  p.  Dauncey  (1844),  8 Jur.  829,  and  In  re 
Carmichael  (1865),  1 U.C.L.J.  N.S.  243.” 

And  the  judgment  in  the  Walton  case  proceeds : — 

“In  this  case  we  have  before  us  new  and  independent  warrants 
of  commitment  pending  the  preliminary  investigation,  the  validity 
of  which  cannot  be  affected  by  any  irregularity  in  the  earlier  de- 
tention of  the  prisoner.” 

This  is  a judgment  upon  a case  in  many  points  similar  to 
Isbell’s  case  and  holds  against  Isbell’s  contentions. 

See  also  Ex  p.  Grundy  (1906),  12  Can.  Crim.  Cas.  65. 

Re  Baptiste  Paul  (No.  1)  (1912),  7 Tl.L.R.  24,  Simmons,  J., 
in  Chambers,  Supreme  Court  of  Alberta : “Whether  the  defendant 
was  illegally  arrested  or  not  is  not  material  to  the  jurisdiction  of 
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a magistrate  under  the  summary  conviction  clauses  of  the  Criminal 
Code  when  the  accused  is  brought  before  him  to  answer  a charge 
as  to  which  an  information  had  been  properly  laid  before  such 
magistrate.” 

Rex  v.  Davis  (1912)  20  Can.  Crim.  Cas.  293,  Supreme  Court 
of  Alberta,  Walsh,  J.:  “An  accused  person,  in  an  application  on 
the  return  of  a summons  for  a habeas  corpus,  may  avail  himself  of 
an  objection  to  the  jurisdiction  of  a police  magistrate  to  try  him 
for  an  offence  against  the  Liquor  License  Ordinance,  on  the  ground 
that  no  sworn  information  had  been  lodged  against  him  and  that  he 
was  therefore  improperly  brought  before  the  magistrate,  under  a 
warrant  of  arrest,  where  his  objection  before  the  magistrate  was 
overruled,  the  trial  proceeded  with,  and  the  accused  found  guilty.” 
The  accused  was  discharged. 

Re  Baptiste  Paul  (No.  2)  (1912),  7 D.L.R.  25,  before  Beck, 
J.,  Supreme  Court  of  Alberta : “Where  a statutory  offence  is  made 
punishable  upon  summary  conviction  and  a statutory  method  of 
compelling  the  attendance  of  the  accused  is  provided,  an  omission 
of  such  statutory  method  and  the  illegal  arrest  of  the  accused  as  a 
means  of  bringing  the  accused  before  the  magistrate  will  constitute 
a valid  objection  to  a summary  conviction  obtained  as  a result  of 
the  illegal  proceedings,  where  the  irregular  procedure  was  objected 
to  by  the  accused.” 

Rex  v.  Weiss,  Rex  v.  Williams  (1913),  21  Can.  Crim.  Cas.  438: 
“An  accused  person  is  to  be  held  not  to  have  been  in  former  jeo- 
pardy for  the  same  offence,  where,  by  reason  of  some  defect  in  the 
record  in  the  former  proceeding,  he  was  not  liable  to  suffer  judg- 
ment for  t'he  offence  charged  on  that  proceeding.”  And  see  the 
cases  cited. 

Rex  Y.  Suchacki  (1923),  41  Can.  Crim.  Cas.  166,  Manitoba 
Court  of  Appeal,  Perdue,  C.J.M.,  Fullerton,  Dennistoun,  and 
Trueman,  JJ.A. : “Where  the  arrest  of  the  accused  in  respect  of 
an  alleged  offence  under  the  Manitoba  Temperance  Act,  1916 
(Man.),  ch.  112,  was  illegally  made  without  either  a warrant  or  an 
information,  and  it  does  not  appear  on  certiorari  that  the  illegal 
custody  had  been  terminated  and  a lawful  custody  substituted  al- 
though an  information  had  been  laid  after  the  arrest  and  a war- 
rant issued  for  the  offence,  the  magistrate  should  be  held  to  have 
had  no  jurisdiction  to  try  the  accused  who  had  taken  objection  and 
refused  to  plead  to  the  charge  when  brought  up  in  custody  before 
the  magistrate.  The  regulation  of  the  procedure  for  enforcing 
penalties  provided  for  the  infraction  of  provincial  statutes  includ- 
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ing  the  right  of  arrest  without  warrant  falls  within  the  legislative 
jurisdiction  of  the  Province.  Certiorari  to  quash  a summary  con- 
viction allowed.” 

Rex  v.  Pollard  (1917),  29  Can.  Crim.  Cas.  35 : In  this  case  the 
Supreme  Court  of  Alberta,  Harvey,  C.J.,  Stuart,  Beck,  and  Walsh, 
JJ.,  held:  “In  the  absence  of  any  statutory  provision  in  the  Liquor 
Licence  Act,  Alberta,  enabling  a peace  officer  to  arrest  without 
warrant  a person  whom  he  finds  committing  an  offence  under  it, 
such  an  arrest  is  illegal,  and  the  magistrate  before  w1hom  the  ac- 
cused is  brought  in  custody  without  a warrant  or  summons  after 
such  illegal  arrest  has  no  jurisdiction  to  proceed  with  the  trial  in 
the  face  of  defendant's  objection  then  taken  that  he  was  not  pro- 
perly before  the  magistrate.” 

Rex  Y.  Limerick,  Ex  p.  Kelly  (1921),  36  Can.  Crim.  Cas.  59, 
Appeal  Division,  New  Brunswick  Supreme  Court,  Hazen,  C.J., 
McKeown,  C.J.K.B.D.,  and  Grimmer,  J. : “Where  the  police  magis- 
trate had  power  under  the  special  Act  to  bring  before  a magistrate 
for  interrogation  the  accused  . . . but  instead  of  following 

that  procedure  he  forthwith  took  the  accused  before  a magistrate 
and  laid  a charge  . . . the  trial  of  which  charge  was  at  once 

proceeded  with  without  objection  by  the  accused  or  his  counsel  as 
to  the  manner  of  the  arrest ” (the  italics  are  mine)  “the  fact  that 
the  arrest  itself  for  the  offence  was  not  legally  made  in  the  absence 
of  a warrant  does  not  affect  the  jurisdiction  of  the  magistrate. 
Although  an  arrest  is  illegal,  yet  when  the  person  arrested  is  once 
before  the  magistrate,  all  that  is  necessary  to  give  the  magistrate 
jurisdiction  is  to  shew  that  the  crime  with  which  the  accused  is 
charged  is  within  the  jurisdiction  of  the  magistrate.” 

Rex  v.  McLatchy,  Ex  p.  Wong,  [1923]  3 D.L.R.  291,  40  Can. 
Crim.  Cas.  32,  Supreme  Court  of  New  Brunswick,  Appeal  Division, 
Hazen,  C.J.,  White  and  Grimmer,  JJ. : “If  a person  is  arrested 
and  appears  before  a magistrate  and  the  magistrate  has  jurisdiction 
over  the  person  and  the  offence  stated,  the  magistrate  has  jurisdic- 
tion to  convict  and  such  conviction  will  not  be  quashed  on  certiorari, 
on  account  of  irregularities  in  bringing  such  person  before  the 
magistrate.  The  same  rule  applies  in  civil  proceedings  over  Which 
the  magistrate  has  statutory  jurisdiction  to  issue  process  of  attach- 
ment or  capias  against  the  person.  The  appearance  of  the  served, 
although  brought  about  by  an  irregular  capias  assists  the  jurisdic- 
tion, although  protest  was  made  at  the  hearing.” 

Rex  v.  Johnson  (1924),  42  Can.  Crim.  Cas.  279,  Manitoba 
Court  of  Appeal,  Perdue,  C.J.M.,  Dennistoun,  Prendergast,  and 
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Trueman,  JJ.A. : “Possession  of  drugs  prohibited  by  the  Opium  and 
Narcotic  Drug  Act,  1923  (Can.),  ch.  22,  is  a criminal  offence,  and 
therefore  a person  found  in  possession  of  such  drugs  may  be  arrest- 
ed without  warrant  by  virtue  of  sec.  648,  Criminal  Code,  permitting 
the  arrest  without  warrant  of  any  person  found  committing  a 
criminal  offence. 

“A  magistrate  has  jurisdiction  to  try  an  accused  who  is  brought 
before  him  on  a proper  warrant  although  such  accused  was  illegally 
arrested  without  warrant  prior* to  the  issue  of  the  warrant  upon 
which  he  is  brought  before  the  magistrate/5 

Rex  v.  Iaci,  [1925]  4 D.L.R.  474,  British  Columbia  Court  of 
Appeal,  Macdonald,  C.J.A.,  Martin,  McPhillips,  and  Macdonald, 
JJ.A. : “A  legal  warrant  of  arrest  is  only  a matter  of  procedure 
and  not  a condition  precedent  to  the  jurisdiction  of  a magistrate 
to  try  an  offence.55 

In  that  case  the  Court  avowably  declines  to  follow  Rex  v. 
Suchaclci. 

Rex  v.  Alberts  (1925),  45  Can.  Crim.  Cas.  51:  The  British 
Columbia  Court  of  Appeal  held:  “When  an  accused  is  before  jus- 
tices who  have  jurisdiction  to  try  the  offence,  the  fact  that  the  ac- 
cused was  illegally  arrested  and  objected  to  the  jurisdiction  of  the 
justices,  does  not  oust  their  jurisdiction.55 

Le  Blanc  v.  Rex  (1926),  46  Can.  Crim.  Cas  31,  Quebec  Court 
of  King’s  Bench,  Tellier,  Howard,  and  Rivard,  J J. : “One  recorder 
of  the  City  of  Montreal  does  not  obtain  exclusive  jurisdiction  over 
an  accused  because  an  accused  is  arraigned  before  him  on  a charge 
of  keeping  a disorderly  house  and  pleads  and  he  elects  to  proceed 
by  way  of  summary  trial.55 

Re  Lamb  (1927),  47  Can.  Crim.  Cas.  277,  Dysart,  J.,  in  the 
Manitoba  King’s  Bench : “Where  an  accused  is  before  a magistrate 
on  one  charge,  he  may  be  arraigned  on  another  charge  without  the 
issue  of  a warrant  or  summons  in  respect  of  the  latter  charge.55 

From  a careful  examination  of  the  cases  above  cited  and  in 
part  quoted,  I have  come  to  the  conclusion  that  it  is  quite  im- 
possible to  reconcile  all  the  conflicting  judicial  opinions  expressed 
upon  the  question  of  what  effect  the  manner  in  which  an  accused 
person  is  brought  before  a “justice,”  or  finds  himself  before  a 
“justice,”  or  a justice  finds  an  accused  person  before  him  (such 
a justice),  charged  with  an  indictable  offence,  has  upon  the 
jurisdiction  of  the  “justice”  as  to  his  right  to  proceed  with  the 
inquiry.  For  that  reason  I do  not  discuss  the  cases  in  detail.  A 
perusal  of  these  cases  will  shew  that  in  a large  proportion  of  them 
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the  same  questions  are  discussed  and  re-discussed  from  various 
angles,  and  conclusions  are  arrived  at  as  indicated  in  the  quotations 
from  the  long  list  of  cases  herein  set  out.  I cannot  hope  to 
add  anything  useful  to  the  discussions,  which  are  available  to 
any  one  who  desires  to  consider  the  questions  at  issue.  I there- 
fore, propose  to  lay  down  what  in  my  opinion  is  the  law  applicable 
to  the  Isbell  case  as  founded  upon  principle  and  upon  the  best 
considered  authorities  which  I deem  binding  upon  me. 

I have  disposed  of  that  part  of  the  case  in  which  Police  Magis- 
trate Williams  is  concerned,  and  I have  held  that  the  document 
which  was  issued  as  an  information,  dated  the  4th  October,  and 
the  warrant  based  upon  it,  dated  the  same  day,  were  not  effective 
in  law.  Upon  that  warrant  Isbell,  against  his  protest,  was  brought 
before  Magistrate  Brown,  and  the  only  charge  against  him  at 
that  stage  was  a charge  which  did  not  amount  in  law  to  an  offence 
or  to  an  indictable  offence.  This  was  either  not  noticed  at  the 
time  or  was  not  at  any  rate  called  to  the  attention  of  the  magis- 
trate, although  IsbelPs  counsel  objected  to  the  jurisdiction  of 
the  magistrate. 

I am  satisfied  that  in  law,  in  Ontario,  where  a magistrate  or 
“justice”  with  general  jurisdiction  takes  an  information  under  sec. 
653  and  sec.  654  of  the  Code  and  issues  his  warrant,  that  warrant 
is  returnable  before  the  “justice”  who  issues  it  or  before  any  other 
“justice”  having  territorial  jurisdiction  at  the  place  where  the 
“justice”  issuing  t'he  warrant  has  jurisdiction,  and  I so  hold.  This 
is  subject  to  the  right  of  such  issuing  “justice”  to  assert  his  right 
to  have  the  accused  person  brought  before  him,  if  convenient. 
These  sections  are  as  follows: — 

653.  Every  justice  may  issue  a warrant  or  summons  as  herein- 
after mentioned  to  compel  the  attendance  of  an  accused  person 
before  him,  for  the  purpose  of  preliminary  inquiry  in  any  of  the 
following  cases : — 

(to)  If  such  person  is  accused  of  'having  committed  in  any 
place  whatever  an  indictable  offence  triable  in  the  Province  in 
which  such  justice  resides,  and  is,  or  is  suspected  to  be,  within  the 
limits  over  which  such  justice  has  jurisdiction,  or  resides  or  is 
suspected  to  reside  within  such  limits; 

(b)  If  such  person,  wherever  ’he  may  be,  is  accused  of  having 
committed  an  indictable  offence  within  such  limits; 

(c)  If  such  person  is  alleged  to  have  anywhere  unlawfully 
received  property  which  was  unlawfully  obtained  within  such 
limits; 
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( d ) If  such  person  has  in  his  possession,  within  such  limits, 
any  stolen  property. 

654.  Any  one  who,  upon  reasonable  or  probable  grounds, 
believes  that  any  person  has  committed  an  indictable  offence  under 
this  Act  may  make  a complaint  or  lay  an  information  in  writing 
and  under  oath  before  any  magistrate  or  justice  having  jurisdiction 
to  issue  a warrant  or  summons  against  such  accused  person  in 
respect  of  such  offence. 

(2)  Such  complaint  or  information  may  be  in  form  3,  or  to  the 
like  effect. 

Isbell  was,  when  he  came  before  Magistrate  Jones  for  the  first 
time,  a person  accused  of  an  indictable  offence.  He  was  either 
voluntarily  or  upon  summons  or  with  or  without  a legal  warrant 
before  Magistrate  Jones,  and  it  was  Magistrate  Jones’s  duty  “to 
inquire  into  the  matters  charged  against  him.” 

Isbell  was  then  subject  to  sec.  668  of  the  Code,  which  says: — 

668.  When  any  person  accused  of  an  indictable  offence  is  before 
a justice,  whether  voluntarily  or  upon  summons,  or  after  being 
apprehended  with  or  without  warrant,  or  while  in  custody  for  the 
same  or  any  other  offence,  the  justice  shall  proceed  to  inquire  into 
the  matters  charged  against  such  person  in  the  manner  hereinafter 
directed. 

659.  The  warrant  issued  by  a justice  for  the  apprehension  of 
the  person  against  whom  an  information  or  complaint  has  been 
laid  as  provided  in  section  654  may  be  in  form  6,  or  to  the  like 
effect. 

2,  No  such  warrant  shall  be  signed  in  blank. 

! It  wil  be  observed  that  sec.  659  provides  that  the  warrant  issued 
by  the  “justice”  for  the  apprehension  of  the  person  complained 
against  may  be  in  form  6,  and  form  6 provides  that  the  person 
apprehended  shall  be  brought  “before  me  or  some  other  justice 
in  and  for  the  said  county,  to  answer  unto  the  said  charge,  and 
to  be  further  dealt  with  according  to  law.”  Sections  654  and  659 
and  the  form  referred  to  in  sec.  659  make  it  plain  that  upon  the 
arrest  having  been  accomplished  it  is  competent  for  the  constable 
to  bring  the  accused  before  any  “justice”  having  jurisdiction  in 
the  territory  where  the  information  was  laid.  So  that,  aside  from 
the  defects  in  the  Williams  information  and  warrant,  it  was  quite 
competent  for  Stringer,  the  constable,  to  bring  the  accused 
before  Magistrate  Brown,  and  if  Magistrate  Cohen  had  issued  a 
warrant  upon  the  information  dated  the  31st  October,  1927,  it 
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would  have  been  quite  proper  that  Isbell  should  be  brought  before 
Magistrate  Jones. 

I agree  with  the  contention  of  counsel  for  the  accused  that, 
when  Isbell  appeared  before  Magistrate  Brown  on  the  7th  and 
again  on  the  10th  October,  there  was  no  lawful  charge  in  the  form 
of  an  information  sworn,  to  against  Isbell,  and  that  for  that  reason 
Magistrate  Brown  had  no  jurisdiction  to  remand  Isbell  to  gaol, 
nor  had  he  jurisdiction  for  the  same  reason  on  the  10th  October 
tc  allow  Isbell  bail,  and  Magistrate  Brown  may  be  liable  for  having 
taken  these  two  steps  without  jurisdiction.  By  this  I do  not  mean 
that  Magistrate  Brown  had  not  general  jurisdiction  over  Isbell  and 
over  the  offences  with  which  it  was  thought  he  had  been  charged 
and  over  the  offence  with  which  he  was  charged  on  the  11th 
October.  He  (Isbell)  was  not  then  an  “accused  person  charged 
with  an  offence”  and  “being  before  a justice.” 

On  the  11th  October,  a new  information  was  laid  by  Trinnell 
in  which  Isbell  was  correctly  charged  with  an  offence  against  sec. 
444  of  the  Criminal  Code,  but  Isbell  was  not  committed  under  this 
information,  nor  was  any  step  taken  under  this  information,  except 
to  enlarge  the  time  of  the  inquiry.  On  the  17th  October  Isbell 
appeared  before  Magistrate  Jones,  and  a charge  was  read  to  him, 
almost  certainly  the  charge  as  contained  in  the  information  of  the 
11th  October,  and  the  case  was  enlarged  and  the  bail  continued. 
No  one  questions  the  jurisdiction  of  Magistrate  Cohen  to  take  the 
information  of  the  31st  October  except  upon  the  ground  that 
Isbell  at  the  time  the  information  was  applied  for  was  then  under 
arrest  and  held  to  $30,000  bail,  and  that  that  arrest  was 
originally  made  upon  an  illegal  warrant.  Was  Cohen’s  jurisdic- 
tion affected  at  all  by  the  faulty  and  illegal  process  exerted  first  by 
Police  Magistrate  Williams?  I am  of  opinion  that  it  was  not. 
Cohen  did  not  issue,  so  far  as  the  papers  shew,  either  a summons 
or  a warrant,  and  sec.  659  provides  the  kind  of  warrant  he  has 
jurisdiction  to  issue,  and  the  form  of  the  warrant  he  had  juris- 
diction to  issue  is  provided  by  that  section.  The  form  of  the  war- 
rant, which  is  made  a part  of  the  Act,  says  that  the  accused  may  be 
taken  “before  me  or  some  other  justice  in  and  for  the  said  county, 
to  answer  unto  the  said  charge,  and  to  be  further  dealt  with  ac- 
cording to  law.” 

The  “justice”  he  was  before  when  he  appeared  in  keeping  with 
his  bail-bond  was  Police  Magistrate  Jones,  who  was  admittedly  a 
“justice”  with  jurisdiction  over  the  same  territory  as  the  terri- 
tory over  which  Police  Magistrate  Cohen  was  a “justice.” 
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Isbell  was  never  before  Co'hen  or  Brown  or  any  other  magis- 
trate except  Jones  after  the  time  when  this  information  of  the 
31st  October  was  laid,  and  it  is  upon  this  information  that  he 
is  committed  for  trial.  It  is  therefore  impossible  to  hold  that  any 
magistrate  other  than  Magistrate  Jones  was  “seised  of  this  case/’ 
i.e.,  the  case  founded  upon  the  information  of  the  31st  October,  in 
such  a way  as  to  oust  the  jurisdiction  of  Magistrate  Jones. 

Back  of  and  behind  all  this,  however,  is  the  fact  that  Isbell 
was  procured  to  be  before  Magistrate  Jones  as  the  result  of  an 
illegal  warrant. 

I must  determine  what  effect,  if  any,  the  manner  of  procuring 
the  presence  of  the  accused  Isbell  before  Magistrate  Jones  has  upon 
the  jurisdiction  of  Magistrate  Jones  to  commit  Isbell  for  trial. 

I hold  that  (aside  from  extradition  cases)  under  the  law  of 
Ontario  the  manner  by  which  the  person  accused  of  an  indictable 
offence  is  procured  to  appear  before  a “justice”  does  not  go  to 
the  jurisdiction  of  the  “justice”  at  all.  Upon  principle  and  upon 
the  best  considered  authority,  t'he  manner  of  getting  the  accused 
before  the  magistrate  cannot  go  to  the  root  of  the  magistrate’s  juris- 
diction. There  are  some  observations  made  in  some  cases  to  the 
effect  that  sec.  668  of  the  Code  does  not  give  jurisdiction.  This, 
however,  cannot  be  taken  to  mean  that  in  a case  like  this  it  .does 
not  give  Magistrate  Jones  jurisdiction  “to  inquire  into  the  matters 
charged  against”  Isbell  when  he  was  before  him  in  the  way  he  was 
before  him.  This  section  cannot  be  segregated  from  all  the  other 
sections  to  which  it  is  co-related. 

Sections  653  and  654  provide  for  an  information  and  a war- 
rant as  a means  of  procuring  the  attendance  of  the  accused ; other 
sections  provide  for  the  arrest  and  bringing  of  the  accused  before 
a “justice,”  with  or  without  a warrant.  But  all  these  are  means 
to  an  end,  and  the  end  is  to  get  the  accused  before  the  “justice.” 
Where  a statute  provides  a series  of  steps  to  be  taken  with  the 
object  of  securing  a certain  result,  and  in  a statute  it  is  provided 
how  certain  persons  shall  be  brought  face  to  face  for  a certain 
purpose,  and  when  it  provides  what  shall  be  done  when  they  are 
face  to  face,  it  would  seem  to  be  impossible  to  conclude  that  the 
persons  named  would  not  'have  jurisdiction  and  authority  to  do  the 
things  which  the  statute  provides  they  shall  do  when  they  come  face 
to  face. 

Having  arrived  at  these  conclusions.  I must  hold  that  Magis- 
trate Jones  had  jurisdiction  to  hear  the  charge  laid  in  the  in- 
formation of  the  31st  October,  and  that  the  manner  of  obtaining 


LXII.] 


ONTARIO  LAW  REPORTS. 


541 


TsbelPs  presence  in  Toronto  in  no  way  operates  to  derogate  from 
Magistrate  Jones’s  jurisdiction;  and  that  the  objections  to  Magis- 
trate Jones’s  jurisdiction  cannot  be  sustained. 

The  result  is  that  the  information  and  warrant  of  the  4th 
October  must  be  quashed;  the  information  of  the  11th  October 
has  been  withdrawn  and  need  not  be  further  considered;  and  the 
commitment  made  by  Magistrate  Jones  must  be  confirmed. 

The  procedure  by  which  Isbell  was  procured  to  be  present  in 
the  city  of  Toronto  is  not  to  be  commended,  is  dangerous  and  likely 
to  create  breaches  of  the  peace. 

Success  in  the  motion  has  been  divided,  and  it  is  not  a case 
for  costs. 

An  order  or  orders  for  the  protection  of  the  magistrates  and 
the  constables  where  asked  for  or  needed  in  this  case  should  be 
made,  and  I direct  accordingly. 


[MAGEE,  J.A.] 

Hennessy  v.  City  of  Toronto. 

Highway — Nonrepair — Unevenness  in  Sections  of  Concrete  Sidewalk — 
Slight  Projection  Causing  Pedestrian  to  Trip  and  Fall — Knowledge 
of  Defect  by  Servants  of  Municipal  Corporation — Deliberate  Neglect 
to  Repair — Liability — Municipal  Act , R.S.O.  1927,  ch.  233,  sec.  Jt69. 

The  plaintiff,  walking  upon  the  concrete  sidewalk  of  a residential  city 
street,  upon  a day  in  November,  at  d'usk,  tripped  upon  a slab  of  the 
concrete  which  projected  about  an  inch  or  an  inch  and  a quarter 
above  the  adjoining  slab,  fell,  and  was  injured.  In  an  action  against 
the  city  corporation  the  plaintiff  claimed  damages  for  her  injury, 
alleging  a breach  of  the  statutory  duty  of  the  corporation  to  keep  the 
walk  in  repair.  The  actual  condition  of  the  walk  had  for  a consid- 
erable time  been  known  to  the  city  foreman  whose  duty  it  was  to 
inspect  the  sidewalks,  and  also  to  the  sectionman,  and  these  men 
did  not  consider  that  the  place  needed  repair:  — 

Held,  that  the  defect  was  one  which,  in  such  a location,  should  have 
been  remedied:  it  would  have  been  negligence  to  have  there  con- 
structed the  sidewalk  with  such  a rise,  and  deliberately  to  allow  it 
to  remain  was  not  less  a fault;  the  plaintiff  was  therefore  entitled 
to  recover. 

An  action  for  damages  for  injury  sustained  by  the  plaintiff  by  a 
fall  upon  a sidewalk  of  a city  street,  alleged  to  be  out  of  repair. 

The  action  was  tried  before  Magee,  J.A.,  without  a jury,  at  a 
Toronto  sittings. 

T.  N.  Phelan,  K.C.,  for  the  plaintiff. 

C.  M.  Colquhoun , for  the  defendant  city  corporation. 
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May  30.  Magee,  J.A. : — The  plaintiff  on  the  evening  of  the 
29th  November  was  walking  easterly  on  the  -concrete  sidewalk  on 
the  north  side  of  Dale-avenue  in  Toronto,  and  alleges  that  a slab 
of  the  concrete  which  projected  above  the  adjoining  slab  canght 
her  foot  and  threw  her  violently  to  the  pavement,  causing  a frac- 
ture of  'her  left  wrist  and  personal  injury  with  resulting  loss.  She 
alleges  that  the  city  corporation  failed  to  construct  properly  or 
maintain  the  walk  in  good  repair,  and  that  her  injury  is  the  result 
of  such  neglect.  The  corporation  denies  the  tripping  and  injury 
therefrom  and  says  that  the  walk  was  in  good  repair  and  alleges 
that  any  damage  the  plaintiff  sustained  was  from  her  own  negli- 
gence and  want  of  care. 

Dale-avenue  is  a residential  street,  and  at  that  part  just  west 
of  Castle  Frank-road  'has  a sidewalk  on  only  the  north  side.  The 
walk  when  originally  laid  in  1907  was  a unit  mass  of  cement,  and 
had  longitudinally  a continuous  even  surface,  which  was  divided 
however  in  the  usual  way  into  sections,  bays,  or  slabs  by  transverse 
shallow  grooves.  A tree  about  35  years  old  grows  near  the  north 
side  of  the  walk,  the  trunk  being  about  14  inches  in  diameter  and 
about  14  inches  from  the  cement.  The  section  of  the  sidewalk  in 
front  of  the  tree  was  in  November,  1926,  higher  at  its  north-west 
corner  than  the  north-east  corner  of  the  adjoining  westerly  sec- 
tion, but  at  the  south  side  both  sections  are  on  the  same  level,  so 
that  the  difference  in  height  is  gradual  from  the  south  to  the  north. 
The  line  of  fracture  or  difference  in  height  is  along  the  groove. 
Whether  the  difference  in  height  has  been  causd  by  the  growing 
roots  of  the  tree  raising  the  easterly  section  or  preventing  it  from 
following  the  westerly  section  in  gradual  settling,  or  by  both,  or 
what  the  exact  cause  may  have  been,  does  not  otherwise  clearly 
appear,  but  I infer  and  find  as  a fact  that  the  obvious  and  sufficient 
and  actual  cause  was  the  raising  of  the  section  by  the  roots  of  the 
tree.  This  has  been  gradual,  but  may  at  some  time  or  times  have 
been  greater  than  at  others,  and  both  sections  may  have  been 
raised  together  before  actual  fracture. 

The  plaintiff  was  walking  fairly  quickly  easterly  toward  Castle 
Frank-road  about  five  o’clock,  according  to  her  own  and  Dr.  Alex- 
ander’s evidence,  on  that  November  evening.  S'he  says  it  was  dark 
and  the  street  lamps  were  not  lit.  At  that  season  the  sun  sets 
here  about  15  or  20  minutes  to  live  o’clock.  She  says  the  toe  of 
her  left  foot  caught  on  the  projecting  slab,  and  s'he  was  thrown 
forward  and  fell  on  the  back  of  her  hand  breaking  her  wrist.  There 
is  no  evidence  that  her  fall  or  injury  was  due  to  any  other  cause. 

About  two  weeks  later#  she  drove  to  the  scene  and  saw  the  slab 
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or  section  raised  at  the  north  side,  and  without  getting  out  of  the  Magee,  J.A. 
motor-car  she  thought  there  was  a raise  of  1%  inches.  The  driver,  192s. 

J.  C.  Tooth,  estimated  the  difference  in  height  to  be  1 3/16  inches. 

" 0 0ENNESSY 

He  saw  it  in  June,  five  months  afterwards,  and  thought  it  might  be  ' v.  ‘ 
then  a little  higher  than  it  was  in  December,  but  that  there  was 
not  much  change.  Mr.  Mitchell,  a civil  engineer,  also  in  June 
found  the  difference  between  the  sections  to  be  1 9/32  inches, 
tapering  to  zero.  The  edge  of  the  raised  section  was  rounded  for 
about  % of  an  inch  back.  He  considered  the  tree  to  have  been 
the  cause,  and  not  frost,  and  thought  there  would  have  been  very 
little  change  during  the  previous  winter. 

Two  witnesses  for  the  city  put  the  greatest  difference  in  height 
in  June  at  l1/^  inches.  The  city  foreman,  Alexander  Kemp,  swore 
that  his  duties  were  to  inspect  and  repair  sidewalks  and  that  Dale- 
avenue  was  inspected  by  him  twice  a week  and  that  a patrolman 
or  sectionman  goes  over  it  every  day  as  part  of  his  duty.  In 
January,  1927,  he  had  measured  the  difference  in  height,  using  a 
straight  edge,  and  found  it  to  be  only  % of  an  inch  at  the  north- 
west corner  and  about  half  an  inch  at  the  centre  of  the  walk.  Again, 
in  the  following  May,  he  measured  it  in  the  same  way  and  found  it 
to  be  1%  inches,  and  he  attributed  the  increase  to  frost,  though 
the  tree  would  cause  raising.  He  said  he  had  no  complaints  about 
the  sidewalk  before,  and  he  was  the  person  to  whom  complaints 
would  be  referred.  The  plaintiff’s  injury  had  first  been  reported 
to  him  in  December  as  having  occurred  in  front  of  a house  some 
distance  west,  so  it  was  not  till  after  information  of  the  other 
locality  in  January  that  he  had  measured  it.  He  produced 
entries  alleged  to  have  been  made  in  January  in  a diary  giving 
the  54  inch  measurement.  The  entry  is  not  self-convincing,  but 
as  to  having  made  a measurement  he  was  corroborated,  but  only 
from  memory,  by  Alexander  Stuart.  The  latter  was  the  section- 
man  for  the  locality  and  stated  that  he  inspected  Dale-avenue  once 
a day.  In  January,  when  with  Kemp,  they  'had  found  the  greatest 
difference  in  height  to  be  ^4  of  an  inch,  the  sidewalk  being  clear  of 
snow.  He  had  held  the  straight  edge  While  Kemp  measured  with 
a rule.  He  had  signed  the  entry  in  the  diary,  he  said,  as  a witness, 
but  had  not  seen  it  since  the  12th  January.  If  that  is  true, 

Kemp’s  entry,  whether  accurate  or  not,  must  have  been  made  then. 

Mr.  C.  A.  Scott,  civil  engineer,  employed  in  the  city’s  depart- 
ment of  works,  stated  that  the  city  has  831  miles  of  sidewalk  divided 
into  districts  for  inspection,  that  he  would  not  consider  1 or  1 
inches  a dangerous  difference  in  height,  and  that  there  are  in  the 
city  thousands  of  places  where  differences  of  l1/^  inches  exist,  and 
that  many  walks  35  years  old  are  not  needing  repairs. 


544 


ONTARIO  LAW  REPORTS. 


Magee,  J.A. 
1928. 

Hennessy 

V. 

City  of 
Toronto. 


[VQL. 

There  was  thus  no  evidence  of  any  attempt  at  actual  measure- 
ment before  June,  1927,  except  that  by  the  two  city  employees  in 
January,  1927,  and  there  is  the  evidence  of  Tooth  that  the  eleva- 
tion may  have  been  a little  more  in  June  than  when  he  saw  it  in 
December.  On  the  evidence  I do  not  think  I can  find  against  the 
defendant  that  the  difference  in  height  on  the  29th  November  is 
proven  to  have  been  more  than  one  inch,  but  I do  find  it  to  have 
been  more  than  one  inch  at  the  north  side  and  tapering  to  zero  at 
the  south  side.  It  is  not  shewn  how  far  from  the  north  edge  the 
plaintiff  was  walking,  but  from  the  greater  improbability  of  trip- 
ping at  low  height  I infer  and  assume  that  her  left  foot,  which 
tripped,  was  only  one-fourth  of  the  width  of  the  sidewalk  from  it. 
That  would  make  the  difference  in  height  at  that  point  only  three- 
quarters  of  an  inch,  and  this  is  modified  by  the  rounding  of  the 
edge  of  the  section. 

I find  that  the  plaintiff  did  actually  fall  at  that  place  owing 
to  her  toe  catching  on  the  edge  of  the  raised  section.  I find  also 
that  the  actual  condition  of  the  sidewalk  had  for  a considerable 
time  been  known  to  the  city  foreman,  whose  duty  it  was  to  inspect 
the  sidewalks  of  the  district,  and  also  to  the  sectionman,  but  no 
complaint  had  ever  been  made  by  any  one,  and  it  was  not  by  them 
considered  to  require  amendment. 

Then  the  question  arises,  is  the  city  corporation  liable?  Pedes- 
trians are  not  entitled  to  expect  perfectly  smooth  walks  with  so 
many  miles  of  sidewalks  to  be  kept  in  order.  Does  the  continued 
known  existence  of  such  an  unevenness  as  is  here  shewn  amount  to 
a breach  of  the  statutory  duty  of  the  corporation? 

In  Anderson  v.  City  of  Toronto  (1908),  15  O.L.R.  643,  the 
plaintiff  had  apparently  slipped,  not  tripped,  at  a long  existing 
depression  originally  three-quarters  of  an  inch  but  worn  down  to 
half  an  inch  on  a much  frequented  street  and  Boyd,  C.,  held  the 
city  not  liable. 

In  Ewing  v.  City  of  Toronto  (1898),  29  O.R.  197,  one  of  six 
hinges  of  an  iron  trap-door  across  a sidewalk,  each  about  three 
inches  long  and  projecting  an  inch  or  more  above  the  level,  was 
held  by  a Divisional  Court  not  to  be  a want  of  repair  rendering 
the  city  liable,  apparently  on  the  ground  that  a negative  answer 
must  be  given  to  the  question  whether  a reasonable  man  ought, 
“if  he  had  thought  about  it,  to  have  anticipated  loss  or  injury  as  a 
natural  and  probable  consequence  to  persons  using  the  sidewalk 
with  regard  to  whom  he  had  a duty  not  to  be  negligent”  (p.  201). 

In  Ewing  v.  Hewitt  (1900),  27  A.R.  296,  the  innocuous  loca- 
tion of  the  same  hinge  was  questioned  in  the  Court  of  .Appeal  as 
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and  in  Trombley  v.  City  of  Peter-  Magee,  J.A 

1928. 


well  as  negatived  by  a jury 
borough  (1916),  11  O.W.N.  62,  a pipe  projecting  three-quarters 
of  an  inch  above  the  sidewalk  caused  the  municipality  to  be  held 
liable. 

In  Ray  v.  Village  of  Petrolia  (1874),  24  U.C.C.P.  73,  a de- 
pression of  an  inch  and  a quarter  at  the  corner  of  a trap-door  was 
treated  as  a inequality  in  the  boards  of  the  sidewalk,  and  the 
corporation  of  the  village,  “not  many  years  taken  from  the  forest,” 
was  held  not  liable.  The  plaintiff  in  daylight  had  tripped  on  a 
hinge  projecting  two  inches,  and  then  his  other  foot  caught  in  the 
depression.  His  counsel  had  conceded  at  the  trial  that  the  state 
of  the  hinge  was  not  evidence  of  negligence,  thereby,  in  the  Court’s 
opinion,  giving  up  the  case.  Hagarty,  C.J.,  in  delivering  the 
judgment  of  the  Court  upholding  a nonsuit,  said,  “An  inch  and 
a quarter  must  be,  and  we  know  is,  a very  common  occurrence,”  and 
he  spoke  of  it  as  “such  a slight  variance  in  the  level,”  and  of  frost 
as  one  of  the  causes  constantly  forming  inequalities  to  that  extent, 
and  of  the  prevalence  of  such  depressions  in  the  walks  of  towns  and 
villages  at  the  junction  of  planks  at  crossings  and  at  many  other 
places.  That  might  apply  to  some  parts  of  populous  cities  also  but 
not  to  all.  In  Mason  v.  Town  of  Peterborough  (1893),  20  A.R. 
683,  a,  plank  sloped  one  and  a half  inches  down  from  one  side  to 
the  other  and  the  plaintiff  slipped  on  it  and  he  recovered  damages. 

A condition  which  might  be  sufficiently  safe  and  creating  no 
>'  s not  necessarily  so  after  dark,  and  therefore 
the  question  of  light  must  be  considered:  County  of  Hastings  v. 
Clinton , [1924]  S.C.R.  195. 

Counsel  were  good  enough  to  furnish  me  with  copies  of  the 
judgments  of  the  Chief  Justice  of  the  Common  Pleas  in  two 
cases  of  Gilmour  v.  City  of  Toronto  (1926),  partly  reported 
in  30  O.W.N.  319,  and  South  v.  City  of  Toronto  (1st  November, 
1926)  unreported,  in  both  of  which  the  city  was  held  not  liable. 
In  the  former  case  the  fall  of  the  plaintiff  was  “in  some  way  con- 
nected with  “a  depression  in  the  sidewalk  described  as  about  the 
size  of  the  palm  of  a woman’s  hand  and  about  an  inch  deep,  and, 
"bo  being  very  old,  frail  mentally  and  physically,  the  rain  and  her 
umbrella  caused  the  accident,  and  the  learned  Chief  Justice  con- 
sidered that  there  was  no  danger  to  foot-passengers  in  the  ordinary 
unevenness  of  cement  sidewalks  and  the  frequent  small  shellings 
of  the  surface  which  are  generally  not  more  than  an  inch  in  thick- 
ness. In  South  v.  City  of  Toronto  one  block  of  cement  was  raised 
higher  at  one  end  than  the  adjoining  block,  an  inch  and  a half, 
running  down  to  nothing  about  the  middle  of  the  sidewalk,  and 
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the  plaintiff  in  the  daytime  stubbed  'his  foot  against  the  raised  part 
and  was  hurt.  The  learned  Chief  Justice  considered  that  the 
fact  that  it  was  examined  once  a day  and  was  never  considered 
dangerous  and  no  one  ever  complained  about  it  went  a long  way  to 
s'hew  that  there  was  no  occasion  for  anything  being  done,  and  he 
pointed  out  that  municipalities  are  not  insurers.  .Had  that  ac- 
cident happened  in  the  dusk,  I would  have  considered  the  judgment 
applicable  to  the  present  case. 

It  would  seem  from  the  evidence  of  Mr.  Scott  and  that  of  the 
foreman  Kemp  that  the  city  officials  deliberately  refrained  from 
remedying  such  inequalities  of  surface  as  that  which  existed  here, 
for  the  officials  knew  of  them  and  did  not  consider  them  dangerous. 
Admitting  that  there  are  thousands  of  them  which  have  in  the 
course  of  years  been  caused  in  the  800  miles  of  city  sidewalks,  it 
does  not  seem  that  it  would  be  an  unreasonable  requirement  that, 
making  their  appearance  from  time  to  time  gradually  only  in  the 
course  of  years  as  they  do,  the  comparatively  few  in  a mile  in  any 
one  year  should  be  removed  or  reduced  by  chiselling  or  filling  or 
otherwise.  In  some  places,  no  doubt,  roughness  and  inequality 
are  to  be  expected,  but  there  is  no  suggestion  that  that  part  of 
Dale-avenue  is  of  such  character. 

The  fact  that  the  plaintiff  tripped  at  this  fracture  shews  that 
if  is  at  least  capable  of  tripping  people,  and  the  very  excellence 
of  the  rest  of  the  walk  renders  it  more  likely  to  do  so  and  makes 
prevention  more  necessary.  It  cannot,  I think,  be  said  that  the 
plaintiff  was  not  taking  due  care.  She  would  'have  no  reason  to 
expect  such  a break  in  the  surface,  and  in  the  lessening  light  it 
would  not  be  patent  to  her.  The  case  is  near  the  border-line,  with 
a good  many  dicta  in  cases  here  and  in  the  United  States  under 
varying  facts  against  liability,  but  on  the  whole  I conclude  that 
the  defect  was  one  which  in  such  a location  should  have  been 
remedied  by  the  corporation  and  that  the  plaintiff  is  entitled  to 
recover.  That  it  would  have  been  negligence  to  have  there  con- 
structed the  sidewalk  with  such  a rise  I cannot  doubt,  and  deliber- 
ately to  allow  it  to  remain  is,  I think,  not  less  a fault.  In  Hutli 
v.  City  of  Windsor  (1915),  34  O.L.R.  245,  542,  allowing  a sur- 
face originally  roughened  but  worn  smooth  to  remain  so  was  held 
to  create  liability. 

Objection  was  taken  to  the  notice  of  injury  as  insufficient,  but 
the  absence  of  proper  notice  was  not  pleaded. 

There  remains  the  questions  of  damages.  There  is  no  per- 
manent injury.  The  plaintiff  suffered  pain  several  weeks  from  her 
left  wrist  and  had  a bruised  face  and  a large  swelling,  and  says 
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it  was  about  three  months  before  the  wrist  fully  recovered.  For 
five  weeks  she  could  not  leave  the  house.  She  was  not  on  salary 
but  was  engaged  in  insurance  business  on  commission.  In  the 
eleven  months  of  that  year  her  income  was  about  $1,600,  but  in 
the  later  months  she  estimated  that  she  'had  earned  about  $250  per 
month,  besides  prospective  benefit  of  renewals.  The  opportunity 
of  earning  as  much  with  like  prospective  benefit  she  was  by  this 
injury  deprived  of  for  some  time,  and  December,  she  considered, 
would  be  her  best  month.  Her  medical,  hospital,  and  other  expenses 
exceeded  $160.  I assess  damages  at  $800,  for  which,  with  costs, 
judgment  will  be  awarded. 


[APPELLATE  DIVISION.] 

McMichael  v.  Town  of  Godeeich. 

Nuisance — Injury  to  Pedestrian — Opening  in  Sidewalk  of  Street — Lia- 
bility of  Owner  of  Adjacent  Building— Evidence — Failure  to  Shew 
Making  or  Maintenance  of  Opening — Municipal  Act,  sec.  lfUi. 

The  judgment  of  Raney,  J.,  ante  136,  so  far  as  it  was  against  the  de- 
fendants M.,  the  owners  of  the  building  adjacent  to  the  street  in 
which  was  an  opening  into  which  the  plaintiff  stepped  and  was 
injured,  was  reversed  upon  the  ground1  that  there  was  no  evidence 
that  the  defendants  M.  either  made  or  maintained  the  opening,  and 
that  they  had  no  right  to  interfere  with  the  street  at  all,  there  being 
no  private  nuisance. 

Liability  does  not  arise  simply  from  the  fact  that  the  opening  is 
opposite  to  the  property  of  the  person  charged  with  maintaining  it. 
Effect  of  sec.  474  of  the  Municipal  Act,  R.S.O.  1927,  ch.  233,  considered. 
Anticknap  v.  City  of  St.  Catharines  (1920),  47  O.L.R.  462,  followed. 

Appeals  by  the  defendants  the  McLeans  from  the  judgment  of 
Raney,  J.,  ante  136,  awarding  the  plaintiffs  damages  against  the 
appellants  and  awarding  the  defendant  town  corporation  relief  over 
against  the  appellants. 

May  30.  The  appeals  were  heard  by  Latchfoed,  C.J.,  Rid- 
dell, Middleton,  Masten,  and  Oede,  JJ.A. 

J.  C.  Makins,  K.C.,  for  the  appellants.  The  appeals  are  from 
the  judgment  awarding  the  plaintiffs  damages  against  the  appel- 
lants and  from  the  judgment  giving  the  defendant  town  corporation 
relief  over  against  the  appellants.  Section  464  of  the  Municipal 
Act,  R.S.O.  1914,  ch.  192,  was  interpreted  in  Anticknap  v.  City  of 
St.  Catharines  (1920),  47  O.L.R.  462.  The  area  into  which  the 
plaintiff  Louise  I.  McMichael  fell  was  there  long  before  the  ap- 
pellants acquired  the  building.  The  evidence  does  not  disclose  that 


Magee,  J.A. 
1928. 

Hennessy 

V. 

City  of 
Toronto. 


1928. 
May  30 


548 


ONTARIO  LAW  REPORTS. 


[VOL. 


App.  Div. 
1028. 


MclMichael 


v. 

Town  of 
Goderich. 


they  had  placed,  made,  left,  or  maintained  the  area  or  were  doing 
so  at  the  time  of  the  accident,  within  the  meaning  of  the  Anticknap 
case,  nor  were  they  guilty  of  any  negligent  or  wrongful  act  or 
omission  which  was  the  cause  of  the  accident.  It  would  be  a tres- 
pass on  the  appellants’  part  to  interfere  with  or  even  to  repair  the 
area,  it  being  entirely  in  the  street.  The  street  inspector  for  the 
town  admits  that  the  town  corporation  took  entire  supervision  of 
the  areas,  and  the  trial  Judge  so  found.  The  question  whether  the 
opening  was  left  or  maintained  is  not  to  be  determined  by  the  con- 
sideration whether  it  was  for  the  owners’  benefit  or  advantage : 
Macplierson  v.  City  of  Vancouver  (1912),  2 D.L.R.  283.  There 
was  no  by-law  of  the  town  under  sec.  483  of  the  Municipal  Act, 
and  therefore  that  section  does  not  apply.  There  is  no  liability  to 
the  plaintiffs.  Giving  the  town  corporation  judgment  over  against 
the  appellants  was  an  error.  According  to  the  judgment  appealed 
from,  the  town  corporation  and  the  appellants  were  both  negligent 
and  liable  in  damages.  There  is  no  contribution  between  wrong- 
doers in  such  a case:  Merryweather  v.  Nixan  (1799),  8 T.R.  186. 
This  case  was  followed  in  Sutton  v.  Town  of  Dundas  (1908),  17 

0. L.R.  556;  Lambert  v.  City  of  Toronto  (1916),  36  O.L.R.  269; 
and  Robe  and  Clothing  Co.  v.  City  of  Kitchener  (1923),  55  O.L.R. 

1.  The  judgment  in  the  latter  case  was  affirmed  by  the  Supreme 
Court  of  Canada : City  of  Kitchener  v.  Robe  and  Clothing  Co., 
[1925]  S.C.R.  106. 

D.  E.  Holmes , for  the  defendant  town  corporation,  respondents, 
contended  that  the  appellants  were  using  the  area,  as  was  evidenced 
by  the  fact  of  their  tenant  putting  coal  through  the  hole  in  the 
area.  Therefore  they  were  responsible. 

L.  E.  Dancey,  for  the  plaintiffs,  respondents,  said  that  they 
were  satisfied  with  their  judgment  against  the  town  corporation. 


The  Court,  at  the  conclusion  of  the  argument,  allowed  the 
appeal  and  dismissed  the  action  as  against  the  appellants  and  dis- 
avowed the  claim  of  the  defendant  town  corporation  for  relief  over 
against  the  appellants. 


Reasons  for  the  judgment  were  afterwards  given  by  Riddell, 
J.A.,  as  follows: — The  plaintiffs  sue  the  Corporation  of  the  Town 
of  Goderich  and  the  McLeans  for  injuries  sustained  by  the  plaintiff 
Louise  I.  McMichael  from  an  opening  or  “area”  in  the  sidewalk  of 
the  town  beside  a building  belonging  to  the  McLeans.  At  the 
trial  before  Mr.  Justice  Raney  without  a jury,  that  learned  Judge 
gave  judgment  against  the  defendants  in  the  following  terms: — 
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“1.  This  Court  doth  order  and  adjudge  that  the  plaintiff  Louise 
I.  McMichael  do  recover  against  the  defendants  the  sum  of  $1,000 
damages  and  that  the  plaintiff  Garfield  McMichael  do  recover 
against  said  defendants  the  sum  of  $500  damages. 

“2.  And  this  Court  doth  further  order  and  adjudge  that  the 
defendants  do  pay  to  the  plaintiffs  their  costs  of  this  action  forth- 
with after  taxation  thereof. 
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“3.  And  this  Court  doth  further  order  and  adjudge  that  the 
defendant  the  Corporation  of  the  Town  of  Goderich  do  recover 
over  against  the  defendants  Wilfrid  T.  McLean  and  Wesley  M. 
McLean  the  said  two  sums  of  $1,000  and  $500  respectively,  together 
with  the  costs  taxed  by  the  plaintiffs  against  the  defendants.” 

The  McLeans  have  a double  appeal,  (1)  against  the  plaintiffs 
on  their  judgment  against  them  directly,  and  (2)  against  the  town 
corporation  on  its  judgment  over  contained  in  para.  3 of  the  judg- 
ment. No  appeal  is  taken  by  the  town,  but  it  opposes  appeal  (2) 
above. 


The  liability  of  the  McLeans  is  made  by  the  learned  trial  Judge 
to  depend  on  the  principle  thus  expressed  by  him: — 

“The  obligation  of  one  maintaining  an  excavation,  an  area, 
for  example,  adjacent  to  a highway,  is  independent  of  negligence; 
it  is  an  absolute  obligation.  The  excavation  unprotected  is  unlaw- 
ful, a nuisance  and  indictable.  The  occupier  has  to  maintain  a 
fence  or  other  protection  for  those  using  the  highway.  His  duty  is 
To  prevent  its  becoming  defective/  and  he  is  subject  To  all  risks 
of  injury  that  may  be  done  to  it  by  strangers  or  trespassers.’  See 
also  Homewood  v.  City  of  Hamilton  (1901),  1 O.L.R.  266.” 

Then  as  to  the  relief  over,  the  liability  is  made  to  rest  upon 
sec.  474  (1)  of  the  Municipal  Act,  R.S.O.  1927,  ch.  233,  which, 
reads : — 

“474. — (1)  Where  an  action  is  brought  to  recover  damages 
sustained  by  reason  of  any  obstruction,  excavation  or  opening  in  or 
near  a highway  or  bridge  placed,  made,  left  or  maintained  by  any 
person  other  than  the  corporation  or  a servant  or  agent  of  the 
corporation,  or  by  reason  of  any  negligent  or  wrongful  act  or  omis- 
sion of  any  person  other  than  the  corporation  or  a servant  or 
agent  of  the  corporation,  the  corporation  shall  have  a remedy 
over  against  such  other  person  for,  and  may  enforce  payment  of  the 
damages  and  costs  which  are  recovered  against  the  corporation.” 

No  fault  can  be  found  with  the  statements  of  law;  hut  I think 
that  the  facts  of  the  case  do  not  justify  their  application  to  the 
present  case. 
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The  important  facts  are  not  many  in  number,  and  I adopt  the 
following  statements  of  the  trial  Judge: — 

“Kingston-street,  Goderich,  is  one  of  the  streets  that  radiate 
from  t'he  town-square.  The  town-square  is  the  business  centre, 
and  the  King  Edward  Hotel  is  an  old  brick  structure  in  Kingston- 
street,  a few  rods  from  the  square,  and  at  present  and  for  some 
months  past  unoccupied.  The  Kingston-street  wall  of  the  hotel, 
which  is  of  brick,  is  flush  with  the  street-line,  or  a little  over  it, 
and  the  concrete  walk  at  that  point  is  9 feet  5 inches  wide  measured 
from  the  hotel  wall  outward.  There  are  openings  (or  areas)  in 
the  sidewalk  adjacent  to  the  building  which  communicate  with  the 
hotel  cellar.  One  of  these  was  uncovered  on  the  night  of  the  3rd 
December  last,  and  into  this  opening  the  plaintiff  Louise  I.  Mc- 
Michael  walked,  wdth  the  result  that  she  fell  violently  forward  and 
suffered  severe  internal  injuries. 

“The  night  is  described  as  cold,  dark,  and  windy,  and  without 
much  artificial  light  at  t’he  scene  of  the  accident.  Mrs.  McMichael 
was  carrying  a parcel  and  walking  with  her  hands  crossed  in  her 
coat  sleeves,  which  prevented  her  from  saving  herself,  as  otherwise 
she  might  have  done. 

“The  opening  in  the  sidewalk  in  which  Mrs.  McMichael  stepped 
is  3 feet  long  by  13  inches  wide.  Prior  to  the  accident  it  had 
had  as  a cover  a piece  of  plank  which  was  let  into  a concrete 
shoulder  so  as  to  produce  a surface  approximately  even  with  that 
of  the  sidewalk.” 

If  the  further  finding  could  be  sustained,  that  the  “area”  was  - 
“undoubtedly  constructed  as  part  of  the  hotel  building.  Since 
then  it  has  been  maintained  for  the  benefit  of  the  owners  of  the 
hotel  and  their  tenants,”  and  that  the  McLeans  are  in  the  posi- 
tion of  “owners  of  town  property  who  make  or  maintain  openings 
in  sidewalks  for  their  private  use,”  there  could  be  no  doubt  as  to 
the  liability  of  the  owners,  both  directly  to  the  plaintiffs  and  in- 
directly to  the  town  corporation.  But  there  is  no  evidence  to 
justify  such  findings. 

Beyond  the  fact  that  there  is  an  opening  in  the  sidewalk 
opposite  to  an  opening  in  the  wall  of  the  hotel  building,  there  is 
nothing  to  indicate  that  the  owners  'had  anything  to  do  with  this 
opening  in  the  sidewalk  which  was  the  cause  of  the  plaintiff’s 
injury.  The  attention  of  the  learned  Judge  was  not  called  to  the 
decision  of  this  Court  in  AnticTcnap  v.  City  of  St.  Catharines,  47 
O.L.R.  462,  in  which  we  considered  the  effect  of  what  was  then 
sec.  464  of  the  Municipal  Act  corresponding  to  the  present  sec. 
474.  The  statements  of  law  in  that  case  refer  to  the  indirect 
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liability  over  to  the  municipality,  but  they  are  equally  referable  to 
the  question  of  direct  liability. 

We  pointed  out  in  that  case  (p.  470)  that  the  liability  arising 
from  “an  opening  in  a highway  . . . placed,  made,  left  or 

maintained  by  any  person,”  did  not  arise  simply  from  the  fact  that 
the  opening  was  opposite  to  the  person’s  property,  but  the  Act 
must  “be  read  so  as  to  contain  the  implication  that  the  leaving  or 
maintaining  must  be  of  such  a character  that  the  person  to  be 
charged  may  fail  to  leave  or  maintain  without  committing  crime  or 
legal  trespass.” 

As  in  the  St.  Catharines  case,  so  in  this,  “neither  landlord  nor 
tenant  could  rightfully  interfere  with  . . . stop  up,  etc.,  the 
opening:”  p.  470. 

While  it  has  been  considered  that  a liability  will  or  may  arise 
from  the  owner  of  property  leaving  an  opening  on  his  own  land 
close  to  the  highway,  it  has  never  been  held  that  he  is  liable  because 
he  does  not  close  an  opening  on  the  highway  near  to  his  own  prop- 
erty. 

I would  place  the  decision  of  this  case  on  the  ground  squarely 
that  there  is  no  evidence  that  the  McLeans  either  made  or  main- 
tained this  opening  in  the  street  and  that  they  had  no  right  to 
interfere  with  the  street  at  all,  there  being  no  private  nuisance. 

The  appeals  of  the  McLeans  should  be  allowed  with  costs  pay- 
able by  the  parties  against  whom  the  appeals  were  taken;  and  the 
action  dismissed  as  against  them  with  costs  payable  by  the  plain- 
tiffs. 

Judgment  accordingly. 


[APPELLATE  DIVISION.] 

Interior  Trust  Co.  v.  Essex  Border  Utilities  Commission. 

Contract — Equitable  Assignment  of  Future  Earnings  for  Work  Done 
under  Contract — Moneys  Payable  to  Equitable  Assignee — Deduction 
of  Amounts  Paid  for  Carrying  on  Work — Costs  of  Resisting  Unsuc- 
cessful Claim — Salvage — Moneys  Attached  in  Hands  of  Defendants 
— Interpleader  Issue — Form  of. 

M.,  who  had  contracted  with  the  defendants  to  do  certain  work  for 
them,  gave  an  order  upon  the  defendants,  in  favour  of  H.  & M.,  who 
assigned  it  to  the  plaintiffs,  to  pay  to  H.  & M.  “any  moneys  due  or 
to  become  due  on  my  contract  ...  in  consideration  of  moneys 
advanced  by  them  to  me  for  the  purpose  of  financing  this  contract.” 
The  defendants  acknowledged  the  receipt  of  the  order.  Afterwards, 
certain  payments  were  made  by  the  defendants  to  sub-contractors  on 
the  direction  of  M.,  certain  costs  in  an  action  were  paid  to  solicitors, 
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and  execution  creditors  of  M.  attached  moneys  in  the  hands  of  the 
defendants  payable  upon  the  contract,  whereupon  an  interpleader 
issue  was  directed  and  tried: — 

Held,  that  the  order  under  which  the  plaintiff  claimed  was  not  a legal 
assignment  of  an  existing  chose  in  action  nor  an  assignment  of  the 
contract:  it  was  nothing  more  than  an  equitable  assignment  of  a 
fund  not  yet  in  existence. 

The  existence  of  this  equitable  assignment  did  not  prevent  the  defen- 
dants from  making  the  payments  referred  to. 

Farquhar  v.  City  of  Toronto  (1895),  26  O.R.  356,  followed. 

The  claims  of  the  execution  creditors  were  also  for  work  done  and 
materials  furnished;  these  claims  had  not  yet  been  paid  by  the  defen- 
dants, and  the  claimants  might  have  lost  their  mechanics’  liens;  but 
the  work  was  done  and  the  material  furnished  in  reliance  upon  the 
money  payable  by  the  defendants,  and  what  the  plaintiff  sought  to 
take  was  in  reality  what  in  equity  belonged  to  those  whose  work  and 
material  created  the  fund.  The  assignment  being  an  equitable 
assignment,  those  claiming  under  it  must  do  equity. 

The  payments  made  by  the  defendants  to  solicitors  were  for  the  costs 
of  resisting  an  unsuccessful  claim  made  in  respect  of  the  work  con- 
tracted for:  — 

Held,  that  the  defendants  had  the  right  to  deduct  from  the  fund  in 
their  hands  the  amount  of  their  own  costs  of  resisting  the  claim, 
although  it  turned  out  to  be  baseless:  the  claim  arose  out  of  the 
contract,  and  the  result  of  the  resistance  was  to  save  for  the  con- 
tractor the  fund  which  would  otherwise  have  been  depleted  by  the 
unsuccessful  claimants. 

Per  Riddell,  J.A. : — Business  contracts  should  be  interpreted  on  busi- 
ness principles;  and  M.,  remaining  the  contractor,  was  to  go  on 
with  the  contract  in  a business  way,  and  had  authority  to  pay  or 
cause  payments  to  be  made  such  as  in  his  judgment  were  reasonably 
necessary  to  the  contract  being  completed. 

Per  Curiam : — The  form  of  the  interpleader  issue  was  not  material — 
the  substance  must  be  looked  at. 

Young  v.  Spofford  (1916),  37  O.L.R.  663,  approved  and  followed. 


Appeals  by  the  plaintiffs  from  the  judgments  of  Rose,  J.,  at 
the  trial  (10th  March,  1928),  dismissing  an  action  to  recover 
$1,741.90  alleged  to  be  due  under  a contract  between  the  defendants 
and  one  McManus,  assigned  to  the  plaintiffs,  and  disposing  of  an 
interpleader  issue. 


May  16.  The  appeals  were  heard  by  Riddell,  Middleton, 
Masten,  and  Orde,  JJ.A. 

J.  B.  Aylesworth , for  t'he  appellants,  argued  in  the  action  that 
the  defendants  were  not  justified  in  charging  against  McManus  the 
costs  paid  by  them  to  their  solicitors  in  the  Kayser  action,  nor  were 
the  defendants  justified  in  paying,  out  of  the  moneys  owing  on 
the  contract,  the  other  amounts  expended  by  them  and  charged 
against  McManus.  In  the  issue,  counsel  contended  that  none  of 
the  claimants  were  entitled  to  have  their  executions  satisfied  out  of 
the  moneys  owing  by  the  defendants  under  the  agreement  between 
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the  defendants  and  McManns  dated  the  20th  June,  1925.  The 
execution  creditors  were  not  entitled  in  priority  to  the  assignee, 
as  the  assignment  to  the  respondents  was  prior  in  date  to  the 
judgments  on  which  the  executions  were  issued.  Reference  to  Re 
Cluff  Brothers  (1925),  57  O.L.R.  662. 

John  Sale,  for  the  defendants,  respondents,  submitted  that  the 
learned  Judge’s  judgment  (in  the  action)  was  right  for  the  reasons 
stated  by  him,  and  referred  to  Thomson  v.  Huggins  (1896),  23 
A.R.  191,  and  Dominion  Creosoting  Co.  v.  T.  R.  Nichson  Co. 
(1917),  55  Can.  S.C.R.  303. 

H.  S.  White , K.C.,  for  the  claimants  in  the  issue,  respondents, 
relied  upon  the  reasons  of  the  learned  trial  Judge. 

June  1.  Riddell,  J.A. : — This  is  an  appeal  in  two  cases  from 
the  judgment  at  t'he  trial  of  Mr.  Justice  Rose,  who  tried  the  two 
matters  without  a jury.  The  appeal  is  by  the  Interior  Trust  Com- 
pany under  the  following  facts : — 

One  McManus  entered,  in  June,  1925,  into  a contract  with 
the  Essex  Border  Utilities  Commission  for  the  execution  of  certain 
work;  Messrs.  Hitchcock  & McCulloch  had  been  financing  Mc- 
Manus, and  wanted  security.  Upon  their  suggestion,  McManus 
wrote  to  the  Commission,  on  the  31st  August,  1925,  as  follows: — 
"Will  you  please  pay  to  Messrs.  Hitchcock  and  McCulloch, 
bankers,  Moose  Jaw,  Sask.,  any  moneys  due  or  to  become  due  on  my 
contract  with  the  Essex  Border  Utilities  Commission. 

"This  in  consideration  of  moneys  advanced  by  them  to  me  for 
the  purpose  of  financing  this  contract.” 

The  Commission  replied  on  the  same  day  as  follows: — 

"This  will  acknowledge  receipt  of  your  letter  of  the  31st  instant 
authorising  this  Commission  to  pay  to  Messrs.  Hitchcock  and 
McCulloch,  bankers,  Moose  Jaw,  Sask.,  any  moneys  due  or  to 
become  due  on  your  contract  with  us.” 

Subsequently,  by  a financial  arrangement,  not  of  importance 
here,  the  plaintiffs  'had  assigned  to  them  by  Hitchcock  & McCul- 
loch the  moneys  to  which  they  were  entitled  under  their  assign- 
ment from  McManus  — this  was  on  the  28th  January,  1926. 
Certain  payments  were  made  to  sub-contractors  on  the  direction 
of  McManus,  certain  costs  in  an  action  were  paid  to  solicitors,  and 
on  the  completion  of  the  contract  the  plaintiffs  found  less  coming 
than  they  had  anticipated  and  in  the  action  they  claim  that  these 
payments  were  improper  as  against  them,  and  that  the  Commission 
should  account  to  them  as  though  the  payments  had  not  been 
made. 
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Certain  creditors  of  McManus  obtained  judgment  against  him 
and  issued  executions,  which  are  agreed  to  be  treated  as  though 
they  were  issued  in  March  or  May,  1927.  There  being  certain 
moneys  in  the  hands  of  the  Commission  payable  on  the  contract, 
attaching  orders  were  taken  out  against  the  Commission  by  the 
execution  creditors;  this  resulted  in  an  interpleader  between  the 
creditors  and  the  plaintiffs  in  respect  of  these  moneys. 

The  action  and  issue  were  tried  together  at  Sandwich  by  my 
learned  brother,  and  judgment  given  against  the  plaintiffs,  who 
now  appeal. 

Something  was  said  as  to  the  form  of  the  issue ; but  we,  on  the 
'hearing,  said  that  judgment  would  be  given  on  the  merits  without 
regard  to  the  precise  form  of  the  issue,  approving  and  following 
the  judgment  of  my  brother  Middleton  in  Young  v.  Spojford 
(1916),  37  O.L.R.  663,  at  pp.  664,  665:  “As  a rule,  nothing  is 
more  idle  than  these  discussions  as  to  the  form  of  the  interpleader 
issue.  As  pointed  out  in  Bryce  Brothers  v.  Kinnee  (1892),  14 
P.R.  509,  510,  511,  ‘Whatever  be  the  form,  the  substance  must  be 
looked  at  . . . The  object  of  the  issue  being  to  inform  the 

conscience  of  the  court  . . . ? ” 

In  the  discussion  of  the  rights  of  the  parties,  it  must  be  borne 
in  mind  that  the  contract  was  not  assigned,  that  the  plaintiffs 
are  the  assignees,  not  of  the  contract,  but  only  of  the  “moneys 
due  or  to  become  due  on”  the  contract.  McManus  remained  the 
contractor,  and  all  the  plaintiffs  got  was  the  right  to  any  money 
which  should  be  or  become  due  under  the  contract.  Remembering 
what  the  circumstances  were,  it  is  plain  that  it  was  contemplated 
that  McManus  was  to  go  on  with  the  contract  so  as  to  earn  as 
much  money  as  possible  and  place  'himself  in  such  a position  that 
his  assignees,  exercising  what  would  otherwise  have  been  his  rights, 
should  receive  the  pay  for  his  work. 

Business  contracts  should  be  interpreted  on  business  principles 
unless  this  is  absolutely  prohibited  by  the  language  employed — 
here  there  is  nothing  in  the  language  of  the  assignments  or  in 
the  circumstances  which  prevents  us  from  giving  a business  inter- 
pretation to  the  whole  matter. 

As  is  said  by  Parke,  B.,  giving  the  judgment  of  the  Court  of 
the  Exchequer  Chamber  in  Ford  v.  Beech  (1848),  11  Q.B.  852, 
at  p.  866 : “In  adjudicating  upon  the  construction  and  effect  in  law 
of  this  agreement,  the  common  and  universal  principle  ought  to 
be  applied : namely,  that  it  ought  to  receive  that  construction  which 
its  language  will  admit  and  which  will  best  effectuate  the  inten- 
tion of  the  parties.”  The  same  is  said  by  Bankes,  J.,  in  Glamorgan 
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Coal  Co.  v.  Glamorganshire  Standing  Joint  Committee , [1915]  App.  Div. 

1 K.B.  471,  at  pp.  487,  488. 

I think  that  it  is  manifest  that  McManus,  remaining  the  con-  interior 
tractor,  was  to  go  on  with  the  contract  in  a business  way,  and  Trust  Co. 
that  he  had  and  was  intended  to  have  full  authority  to  pay  or  cause  Essex 
payments  to  be  made  such  as  in  his  judgment  were  reasonably 
necessary  to  the  contract  being  completed — here,  there  is  no  sug-  Oommls- 
gestion  of  bad  faith  on  the  part  of  McManus  or  any  one  else.  The  • SI0N- 
payments  which  were  directed  by  McManus  to  be  made  to  Riddell,  J.A. 
sub-contractors  are  proper  payments  under  the  contract,  and  the 
judgment  is  right  in  so  declaring.  As  to  the  costs  involved  in  de- 
fending themselves  from  the  claim,  which  turned  out  to  be  un- 
founded, no  doubt,  in  the  usual  case,  a contract  to  save  harmless 
from  claims  and  the  like  has  reference  to  well-founded  claims, 
wholly  unfounded  claims  not  being  considered  as  in  the  contempla- 
tion of  the  contracting  parties.  But  this  is  not  and  cannot  be 
the  universal  rule;  and,  if  the  circumstances  shew  that  unfounded 
claims  are  in  contemplation,  they  may  well  be  provided  against. 

In  the  present  case,  condition  31  of  the  contract  reads: — 

“(31)  The  contractor  shall  be  responsible  for  any  and  all 
damages,  or  claims  for  damages,  for  injuries  or  accidents  done  or 
caused  by  him  or  his  employees,  or  resulting  from  the  prosecution 
of  the  works,  or  any  of  his  operations,  or  caused  by  reason  of  the 
existence  or  location  or  condition  of  the  works,  or  of  any  materials, 
plant  or  machinery,  used  thereon  or  therein,  or  which  may  happen 
by  reason  thereof,  or  arising  from  any  failure,  neglect  or  omission 
on  his  part,  or  on  the  part  of  any  of  his  employees,  to  do  or  per- 
form any  or  all  of  the  several  acts  or  things  required  to  be  done 
by  him  or  them  under  and  by  these  conditions,  and  covenants,  and 
agrees  to  hold  the  Commission  harmless  and  indemnified  for  all 
such  damages  and  claims  for  damage.” 

Bearing  in  mind  the  whole  purpose  of  the  contract,  and  the  fact 
that  all  claims  are  to  be  provided  against,  I can  see  no  error  in 
holding  that  the  “claims”  from  which  the  Commission  are  to  be 
protected  include  claims  which  are,  in  fact,  unfounded,  being 
such  claims  as  may  be  expected  to  be  made.  I think  that  the 
judgment  in  that  regard  also  is  right. 

What  has  already  been  said  as  to  the  interpretation  of  the 
contract  is  sufficient  to  dispose  of  the  issue  adversely  to  the  appeal. 

I adopt  the  reasoning  and  conclusions  of  the  learned  trial  Judge 
in  all  respects,  and  would  dismiss  this  appeal  also,  and  with  costs. 
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Middleton,  J.A. : — The  assignment  under  which  the  plaintiffs 
claim  is  not  a legal  assignment  of  an  existing  chose  in  action,  nor  is 
it  an  assignment  of  the  contract  in  question.  It  is  nothing  more 
than  an  equitable  assignment  of  a fund  not  yet  in  existence.  The 
contractors  ask  the  Commission  to  pay  to  the  assignee  “any  moneys 
due  or  to  become  due  on  my  contract.”  At  the  date  of  the  assign- 
ment there  was  nothing  due  or  to  become  due;  there  was  money 
that  might  be  earned  in  the  future. 

The  effect  of  such  an  equitable  assignment  was  considered  by 
a Divisional  Court  in  Farquhar  v.  City  of  Toronto  (1895),  26 
O.R.  356.  The  circumstances  were  precisely  similar,  and  it  was 
held  that  the  existence  of  the  equitable  assignment  did  not  pre- 
vent the  corporation  from  paying  workmen  their  wages  and  paying 
for  materials  used  in  the  construction  of  the  work  contracted  for. 
As  put  by  Meredith,  J.  (p.  359),  “What  the  plaintiff  got  by  his 
assignment  was,  at  the  most,  only  the  highest  right  which  the  con- 
tractor had;  that  is,  the  right  to  the  contract  price  earned,  condi- 
tional upon  and  subject  to  the  right  of  the  defendants  to  pay  the 
workmen  and  to  pay  for  the  materials.” 

This  case  follows  Tooth  v.  Hallett  (1869),  L.R.  4 Ch.  242,  also 
a building  contract  case,  where  there  was  a similar  assignment,  in 
which  it  was  held  that  the  building  owner  was  entitled  to  deduct 
from  the  money  payable  to  the  contractor  all  that  he  in  good  faith 
expended  looking  to  the  completion  of  the  work,  the  contractor 
having  failed.  The  plaintiff  took  under  the  assignment  from  the 
contractor  nothing  “but  that  which  was  coming  to  him  under  the 
building  contract,  and  was,  therefore,  subject  to  the  conditions  of 

that  contract,  among  which  was  the  right  of (the 

owner)  to  employ  other  builders  to  complete  the  building”  (p.  245). 
This  is  sufficient  to  determine  most  of  the  questions  involved. 

I think  the  principle  is  wide  enough  to  apply  to  the  outstanding 
claims  which  are  set  up  in  the  interpleader  issue.  It  is  true  that 
the  Commission  have  not  yet  paid  these  claims,  and  it  is  also  true 
that  the  claimants  may  have  lost  their  mechanics’  liens,  but  the 
work  was  done  in  reliance  upon  the  money  payable  by  the  Commis- 
sion, and  that  which  the  plaintiffs  seek  to  take  is  in  reality  that 
w'hich  in  equity  belongs  to  those  whose  work  and  material  created 
the  fund.  The  assignment  is  an  equitable  assignment,  and  those 
claiming  under  it  must  do  equity  in  the  largest  sense  of  that  term. 

Among  the  claims  which  the  Commission  seek  to  deduct  is  the 
amount  paid  for  the  costs  of  resisting  an  unsuccessful  claim  made 
in  respect  of  the  work  contracted  for.  It  is  said  that  because  this 
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claim  turned  out  to  be  baseless  the  Commission  have  no  right  to 
deduct  from  the  contract  price  the  amount  of  their  own  costs.  I 
cannot  agree  with  this.  According  to  the  true  meaning  of  the  con- 
tract, the  Commission  are  entitled  to  indemnify  themselves  with 
respect  to  all  claims  made  against  them  arising  out  of  the  contract. 
This  claim  arose  out  of  the  contract  and  was  successfully  resisted. 
The  result  of  that  resistance  was  to  save  for  the  contractor  the  fund 
which  would  have  been  otherwise  depleted  by  the  unsuccessful 
claimants. 

The  judgments  of  the  Court  below  are,  I think,  right  and  should 
be  affirmed  with  costs. 

Masten  and  Orde,  JJ.A.,  agreed  with  Middleton-,  J.A. 

Appeals  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Re  Rung. 

Bankruptcy — Future  Earnings  of  Undischarged  Bankrupt — “ After- 
acquired  Property ” — Bankruptcy  Act,  sec.  23 — Earnings  not  Based 
on  Fixed  Salary  — Evidence  — Terms  of  Order  Made  in  First 
Instance. 

The  order  of  Fisher,  J.,  ante  263,  setting  aside  an  order  of  an 
Assistant  Master  which  directed  that  the  undischarged  bankrupt 
should  pay  to  the  trustee  in  bankruptcy  of  his  estate  such  propor- 
tionate amounts  as  earned,  received  or  credited  to  him  from  time  to 
time  out  of  the  salary  and  commission  payable  by  his  employers  to 
him  as  would  amount  to  not  less  than  $2,000  in  the  course  of  a 
year,  was  affirmed. 

The  evidence  of  the  bankrupt  was  that  he  was  employed  in  selling 
goods  for  a company,  that  he  was,  when  examined  in  October,  1927, 
special  representative  of  the  company  on  the  basis  that  he  was  to 
receive  a salary  and  a guarantee  of  a certain  amount  together  with 
a bonus  on  anything  over  that  amount;  but  that  this  arrangement 
was  to  cease  on  the  1st  November,  1927,  and  then  he  expected  to 
make  arrangements  to  sell  on  a commission  basis:  — 

Held,  applying  the  English  law,  without  deciding  whether,  under  the 
Canadian  Bankruptcy  Act,  subsequent  salary,  income,  or  compensa- 
tion is  ever  assets  for  the  trustee,  that  the  future  earnings  of  the 
bankrupt  (not  being  a fixed  salary)  could  not  be  applied  for  the 
benefit  of  his  creditors. 

Ex  p.  Benwell,  In  re  Hutton  (1884),  14  Q.B.D.  301,  and  In  re  Jones , 
Ex  p.  Lloyd,  [1891]  2 Q.B.  231,  followed. 

Hamilton  v.  CaldweU  (1919),  88  L.J.N.S.P.C.  173,  distinguished. 

Semhle,  that,  as  it  was  not  shewn  that  the  bankrupt  was,  at  the  date 
of  launching  the  motion,  in  fact,  earning  anything,  the  order  of  the 
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1928.  Assistant  Master  could  not  in  any  event  stand;  and,  also,  it  was  an 

unjust  order,  requiring,  as  it  did,  the  bankrupt  to  go  on  earning 

Re  Rtjng.  money,  and,  no  matter  how  little  he  might  earn,  pay  $2,000  a year 
to  the  trustee. 

An  appeal  by  tbe  trustee  in  bankruptcy  of  the  estate  of  Arthur 
F.  Rung  from  the  order  of  Fisher,  J.,  ante  263. 

May  15.  The  appeal  was  heard  by  Riddell,  Middleton, 
Masten,  and  Orde,  JJ.A. 

R.  F.  Wilson,  for  the  appellant,  argued  that  the  future  personal 
earnings  of  the  debtor  were  after-acquired  property  within  the 
meaning  of  the  Bankruptcy  Act,  R.S.C.  1927,  ch.  11,  sec.  23,  and 
that  the  trustee  was  entitled  to  a continuing  charging  order  in 
respect  of  these  future  personal  earnings : Hamilton  v.  Caldwell 
(1919),  88  L.J.N.S.P.C.  173;  Cooke’s  Bankrupt  Laws,  8th  ed., 
p.  428;  Williams’  Bankruptcy  Practice,  13th  ed.,  p.  252;  In  re 
Hancock,  [1904]  1 K.B.  585;  In  re  Roberts,  [1900]  1 Q.B.  122; 
Affleck  y.  Hammond,  [1912]  3 K.B.  162. 

F.  J.  Hughes,  for  the  debtor  and  his  employers,  respondents, 
contended  that  future  personal  earnings  were  not  impoundable. 
There  was  no  authority  for  such  an  order  taking  effect  in  the 
future.  None  of  the  cases  cited  on  behalf  of  the  trustee  supported 
such  a proposition.  It  was  not  shewn  that  at  the  time  of  the 
launching  of  the  motion  the  debtor  was  earning  anything.  The 
order  was  wrong  in  form.  Reference  to  Bailey  v.  Thurston  & Co. 
Ltd.,  [1903]  1 K.B.  137. 

June  1.  The  judgment  of  the  Court  was  read  by  Riddell, 
J.A. : — Arthur  F.  Rung  made  an  assignment  in  bankruptcy  in 
1922;  he  has  not  obtained  his  discharge  and  still  owes  about  $4,000. 
He  obtained  remunerative  employment  with  the  United  Typewriter 
Company;  the  trustee  applied  for  an  order  “directing  the  United 
Typewriter  Company  Limited  to  pay  to  the  trustee  of  the  estate 
....  the  sum  of  . . . $3,500  yearly  out  of  the  moneys  pay- 
able ....  to  the  said  Arthur  F.  Rung  . . .”  The  Assistant 
Master  did  not  accede  to  the  request  to  order  the  employers  to  pay 
(although  the  copy  of  the  order  alleged  to  be  made,  furnished  by 
the  appellant  for  the  use  of  some  members  of  the  Court  so  reads, 
and  most  of  the  argument  was  over  before  the  error  was  discover- 
ed) ; but  he  made  an  order  in  the  following  terms: — 

“It  is  ordered  that  Arthur  F.  Rung  do  pay  to  the  authorised 
trustee  of  the  estate  of  Arthur  F.  Rung,  trading  as  Arthur  F.  Rung 
Company,  Toronto,  Ontario,  bankrupt,  such  proportionate  amounts 
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as  earned,  received  or  credited  to  him  from  time  to  time  out  of  App.  Div. 
the  salary  and  commission  payable  by  the  said  United  Typewriter  ^928. 
Company  Limited  to  the  said  Arthur  F.  Rung,  as  will  amount  to  j^unG 

not  less  than  $2,000  in  the  course  of  a year.”  1— 

This  admittedly  unprecedented  order,  it  will  be  seen,  has  the  Rl<Me11,  JA- 
effect  of  ordering  the  bankrupt  to  pay  not  less  than  $2,000  per 
annum  out  of  his  earnings;  it  was  not  strange  that  an  appeal  was 
taken.  On  the  appeal  Mr.  Justice  Fisher  set  aside  the  order,  and 
the  trustee  now  appeals  to  this  Court. 

In  his  carefully  prepared  reasons  for  judgment,  the  Assistant 
Master  correctly  says  that  the  important,  section  in  t'he  Can- 
adian Bankruptcy  Act,  R.S.C.  1927,  ch.  11,  sec.  23,  formerly  sec. 

25  of  the  Act  of  1919,  corresponds  to  the  section  in  the  English 
Bankruptcy  Act  of  1914,  4 & 5 Geo.V.  ch.  59,  sec.  38.  The 
Canadian  legislation  reads: — 

“The  property  of  the  debtor  divisible  amongst  his  creditors 
shall  ....  comprise  the  following  particulars : — 

“(a)  All  such  property  as  may  belong  to  or  be  vested  in  the 
debtor  at  the  date  of  the  presentation  of  any  bankruptcy  petition 
or  at  the  date  of  the  execution  of  an  authorised  assignment,  and 
all  property  which  may  be  acquired  by  or  devolve  on  him  before 
his  discharge;  and 

(5)  The  capacity  to  exercise  and  to  take  proceedings  for  exer- 
cising all  such  powers  in  or  over  or  in  respect  of  the  property  as 
might  have  been  exercised  by  the  debtor  for  his  own  benefit  at  the 
date  of  said  petition  or  assignment,  or  before  'his  discharge.” 

The  English  Act  reads: — 

“The  property  of  the  bankrupt  divisible  amongst  his  creditors, 
and  in  this  Act  referred  to  as  t’he  property  of  the  bankrupt,  shall 
. . . . comprise  the  following  particulars  :• — - 

“(a)  All  such  property  as  may  belong  to  or  be  vested  in  the 
bankrupt  at  the  commencement  of  the  bankruptcy,  or  may  be  ac- 
quired by  or  devolve  on  him  before  his  discharge ; and 

“(6)  The  capacity  to  exercise  and  to  take  proceedings  for  ex- 
ercising all  such  powers  in  or  over  or  in  respect  of  property  as  might 
have  been  exercised  by  t'he  bankrupt  for  his  own  benefit  at  the 
commencement  of  his  bankruptcy  or  before  his  discharge.” 

Then  the  English  Act  contains  a section  wanting  in  our  Act, 
namely  sec.  51(2),  as  follows: — 

“Where  a bankrupt  is  in  receipt  of  a salary  or  income  other 
than  aforesaid”  (referring  to  civil  servants  or  officers  of  the  army 
and  navy)  . . . “the  court,  on  the  application  of  the  trustee, 
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shall  from  time  to  time  make  such  order  as  it  thinks  just  for  the 
payment  of  the  salary,  income  ...  or  compensation,  or  of 
any  part  thereof,  to  the  trustee,  to  be  applied  by  him  in  such  man- 
ner as  the  court  may  direct.” 

The  Assistant  Master  came  to  the  conclusion  on  the  authorities 
in  England  that  this  section  was  but  establishing  machinery  for 
working  out  the  rights  of  the  assignee  and  the  creditors  of  the 
bankrupt.  In  this  conclusion,  he  might  claim  support  from  the 
language  of  the  late  Chancellor  in  Clarkson  v.  White  (1882),  4 
O.R.  663,  at  p.  669 : “This  is  merely  a means  of  working  out  what 
has  always  been  the  policy  of  these  Acts.” 

Mr.  Justice  Fisher,  having  come  to  the  conclusion  that  future 
personal  earnings  of  an  undischarged  bankrupt  are  not  “after- 
acquired  property”  within  the  meaning  of  the  Act,  set  aside  the 
order  of  the  Assistant  Master. 

I think  the  appeal  must  fail — and  that  for  several  reasons.  I 
do  not  press  the  objection  that  the  material  does  not  shew  that 
the  bankrupt  is  or  was  at  the  date  of  launching  the  motion  in  fact 
earning  anything,  although  that  in  itself  would,  in  my  opinion,  be 
a sufficient  ground  for  dismissing  the  appeal  and  the  motion. 

Nor  do  I go  into  the  wide  question  whether,  under  our  Act, 
subsequent  “salary,  income  ...  or  compensation”  is  ever 
assets  for  the  trustee — such  inquiry  is  unnecessary,  and  an  opinion 
expressed  thereon  would  not  “be  necessary  for  the  judgment.” 

Assuming  that  the  English  law  is  that  which  we  should  declare 
the  law  in  Canada  under  our  own  legislation,  I am  of  opinion 
that  the  judgment  is  right. 

The  only  evidence  we  have  before  us  is  the  examination  of  the 
bankrupt  himself,  taken  for  another  purpose  and  not  to  found  this 
application;  on  that  examination,  the  bankrupt  said  that  he  is 
employed  selling  typewriters,  that  he  is  special  representative  of 
the  company  on  the  basis  that  he  is  to  receive  a salary  and  a guar- 
antee of  a certain  amount  together  with  a bonus  on  anything  over 
that  amount.  This  arrangement  was  to  cease  on  the  1st  Novem- 
ber, 1927,  and  then  he  expected  to  make  arrangements  to  sell 
on  a commission  basis.  The  Assistant  Master  says  ( ante  at  p. 
267)  : — 

“It  was  intimated  by  the  debtor  on  his  examination,  taken  on 
the  25th  October,  1927,  that  after  the  1st  November  of  that  year 
he  would  be  working  under  a different  arrangement,  on  a commis- 
sion basis.  On  the  return  of  the  motion,  however.  I gave  counsel 
for  the  debtor  an  opportunity  to  shew  that  the  debtor’s  present 
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earnings  are  less  than  he  was  making  before  the  new  arrange- 
ment, but  no  other  material  has  been  filed.” 

Assuming  that  the  English  law  is  ours,  I think  the  Assistant 
Master  has  misapprehended  the  effect  of  the  change  of  employ- 
ment. 

In  the  case  of  Ex  p.  Benwell,  In  re  Hutton  (1884),  14  Q.B.D. 
301,  it  was  held  that  earnings  by  the  exercise  of  personal  skill  are 
not  income  within  the  Act — in  this  “there  is  nothing  ....  of 
the  nature  of  a pension  or  salary;  there  is  an  element  of  un- 
certainty in  it:”  per  Lindley,  L.J.,  at  p.  309.  As  it  is  put  by 
Cotton,  L.  J.,  at  p.  308 : “What  had  the  bankrupt  in  the  present 
case?  He  had  only  the  natural  capacity  to  earn  an  income  in  the 
future  ....  It  is  only  the  capacity  of  earning  money.  That 
is  the  only  property  which  could  vest  in  the  trustee  under  the 
order.  This  capacity  of  earning  money  could  not  be  sold  so  as 
to  make  the  possessor  of  the  skill  the  slave  of  the  purchaser.  There 
is  nothing  of  the  nature  of  property  which  could  vest  in  the 
trustee.” 

So  in  In  re  Jones,  Ex  p.  Lloyd,  [1891]  2 Q.B.  231,  it  was  held 
that  wages  earned  by  a workman  employed  in  a colliery  are  not 
part  of  the  after-acquired  property  contemplated  by  the  Act.  Cave, 
J.,  pointed  out  the  effect  of  the  decisions  at  pp.  231,  232: — 

“An  interpretation  has  been  placed  on  the  expression  Salary  or 
income  other  than  as  aforesaid’  both  in  the  case  referred  to  by  Mr. 
Cooper  Willis,  In  re  Brindley,  Ex  p.  Brindley  (1887),  4 Morr. 
Bkcy.  104,  and  in  the  case  of  Ex  p.  Benwell,  In  re  Hutton,  where 
the  Court  of  Appeal  held  that  although  the  debtor  was  making 
large  sums  of  money,  amounting  to  more  than  £1,000  a year, 
yet,  inasmuch  as  he  was  not  entitled  to  receive  that  money  with 
respect  to  any  particular  period,  such  as  a year  or  some  part  of 
a year,  irrespective  of  the  amount  of  work  he  did,  the  money  so 
received  was  not  ‘income’  ejusdem  generis  with  ‘salary,’  within  the 
meaning  of  the  Bankruptcy  Act,  and  therefore  an  order  could  not 
be  made  to  pay  any  part  of  his  earnings  to  his  trustee  in  bank- 
ruptcy, to  be  applied  for  the  benefit  of  his  creditors.  I cannot 
distinguish  the  case  of  a working  collier  from  that  case,  for  there 
it  was  pointed  out  that  it  was  impossible  to  compel  the  debtor  to 
go  on  working  and  earning  money,  and  in  the  same  way,  here,  if 
the  debtor  does  not  choose  to  go  to  work  he  will  earn  nothing.” 
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It  is  argued  that  the  House  of  Lords  have  decided  in  a con- 
trary sense;  if  such  were  the  case,  we  should  be  bound  so  to  hold,  as 
the  Judicial  Committee,  our  Court  of  ultimate  resort,  has  said  that 
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what  the  House  of  Lords  says  is  English  law  is  English  law  for  us, 
no  matter  what  any  of  our  own  Courts  may  say.  The  case  relied 
upon  is  Hamilton  v.  Caldwell,  88  L.J.N.S.P.C.  173,  in  which  the 
head-note  reads: — 

“Under  section  98  of  the  Bankruptcy  (Scotland)  Act,  1913, 
it  is  competent  for  the  Court  to  order  an  undischarged  bankrupt 
to  pay  instalments  of  his  future  personal  earnings,  as  and  when 
they  become  due,  to  the  trustee  in  his  bankruptcy,  for  the  benefit 
of  his  creditors,  so  far  as  they  are  in  excess  of  the  amount  neces- 
sary for  his  suitable  aliment.” 

But  in  that  case  the  bankrupt  “was  entitled  to  a salary  at  the 
rate  of  £500  per  anum” — per  Viscount  Finlay,  at  p.  174;  and  the 
order  was,  “the  bankrupt  to  pay  over  £150  per  annum  out  of  the 
said  salary  as  and  when  received”  (p.  174).  There  the  bankrupt 
was  receiving  a salary  with  respect  to  the  year  “irrespective  of  the 
amount  of  work  he  did,”  and  consequently  the  money  so  received 
was  properly  to  be  taken  by  the  trustee.  It  may  be  observed  that 
Viscount  Cave,  taking  part  in  Hamilton  v.  Caldwell,  did  not  ex- 
press any  doubt  of  the  decision  he  had  made  in  In  re  Jones. 

I am  of  opinion  that  the  bankrupt  cannot  be  made  the  slave 
of  the  trustee  under  the  circumstances  of  this  case,  and  that  the 
appeal  should  be  dismissed  with  costs. 

Under  no  circumstances  could  the  order  made  by  the  Assistant 
Master  stand — it  is  an  order  to  the  bankrupt  to  go  on  working,  or, 
at  least,  earning  money,  and,  no  matter  how  little  he  may  earn,  pay 
$2,000  a year  to  the  trustee.  The  glaring  injustice  of  such  an 
order  would  condemn  it  in  itself. 

Appeal  dismissed. 


[APPELLATE  DIVISION.] 
Spring  v.  Kinnee. 


Husband  and  Wife — Conveyance  of  Land  to — Estate  Taken — Married 
Women’s  Property  Act,  R.S.O.  1927,  ch.  182 — Conveyancing  and 
Law  of  Property  Act,  R.S.O.  1927,  ch.  137,  sec.  12. 

At  common  law,  under  a conveyance  of  land  to  husband  and  wife, 
they  took  an  estate  by  entireties;  but  the  effect  of  the  Married 
Women’s  Property  Act  is  to  enable  the  wife  to  take  as  though  she 
were  a feme  sole,  and  so  the  effect  of  the  marital  relationship  is 
ended  so  far  as  real  property  is  concerned.  Under  the  Conveyancing 
and  Law  of  Property  Act,  R.S.O.  1927,  ch.  137,  sec.  12,  they  now 
take  as  tenants  in  common. 
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Re  Wilson  and  Toronto  Incandescent  Electric  Light  Co.  (1891),  20 
O.R.  397,  approved. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Wright,  J., 
determining  in  the  defendant’s  favour  an  issue  directed  to  be  tried 
to  determine  the  rights  under  a conveyance  of  land  made  to  a hus- 
band and  wife. 

May  29.  The  appeal  was  heard  by  Latchford,  C.J.,  Riddell, 
Middleton,  Masten,  and  Orde,  JJ.A. 

J.  S.  Duggan,  for  the  appellant,  argued  that  the  husband  and 
wife,  the  grantees  in  t'he  deed  in  question,  took  an  estate  by  entire- 
ties, a joint  tenancy.  Reference  to  In  re  Shaver  and  Hart  (1871), 
31  U.C.R.  603;  Griffin  v.  Patterson  (1881),  45  U.C.R.  536;  Re 
Wilson  and  Toronto  Incandescent  Electric  Light  Co.  (1891),  20 
O.R.  397;  Re  Billett  and  Davidson  (1920),  18  O.W.N.  425;  Myers 
v.  Ruport  (1904),  8 O.L.R.  668;  Mastron  v.  Cotton  (1925),  58 
O.L.R.  251;  Thornley  v.  Thornley,  [1893]  2 Ch.  229;  Challis’s 
Law  of  Real  Property,  3rd  ed.,  p.  378;  the  Married  Women’s  Prop- 
erty Act,  35  Yict.  ch.  16,  secs.  1 and  2;  the  Conveyancing 
and  Law  of  Property  Act,  R.S.O.  1927,  ch.  137,  sec.  12.* 

G.  R.  Munnoch,  for  t'he  defendant,  respondent,  was  not  called 
upon. 

The  Court  dismissed  the  appeal  with  costs  at  the  conclusion 
of  the  argument  for  the  appellant. 

The  reasons  of  the  Court  were  afterwards  stated  by  Middleton, 
J.A. : — Appeal  from  the  judgment  of  Mr.  Justice  Wright. 

The  sole  question  involved  in  the  appeal  is  the  effect  of  a 
conveyance  to  a husband  and  wife  in  terms  which,  prior  to  the 
Conveyancing  and  Law  of  Property  Act,  would  'have  created  a 
joint  tenancy  and  which  under  that  statute  would  create  a tenancy 
in  common  were  it  not  for  the  matrimonial  relationship  existing. 

At  common  law  because  of  this  matrimonial  relationship  the 
husband  and  wife  would  have  taken  an  estate  by  entireties,  but 

* 12. — (1)  Where  by  any  letters  patent,  assurance  or  will,  made  and 
executed  after  the  1st  day  of  July,  1834,  land  has  been  or  is  granted*, 
conveyed  or  devised  to  two  or  more  persons  other  than  executors  or 
trustees  in  fee  simple,  or  for  any  less  estate,  it  shall  he  considered 
that  such  persons  took  or  take  as  tenants  in  common,  and  not  as  joint 
tenants,  unless  an  intention  sufficiently  appears  on  the  face  of  such 
letters  patent,  assurance  or  will,  that  they  are  to  take  as  joint  tenants. 

(2)  This  section  shall  apply  notwithstanding  that  one  of  such 
persons  is  the  wife  of  another  of  them. 
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the  effect  of  the  Married  Women’s  Property  Act  is  to  enable  the 
wife  to  take  as  though  she  were  a feme  sole , and  so  the  effect  of 
the  marital  relationship  is  ended  so  far  as  real  property  is  con- 
cerned. This  view  was  adopted  by  Falconbridge,  J.,  in  1891,  in 
Re  Wilson  and  Toronto  Incandescent  Electric  Light  Co.,  20  O.R. 
397,  after  some  conflict  had  arisen  in  England,  and  this  has  never 
been  questioned  since.  The  English  cases  are  discussed  in  Challis, 
3rd  ed.,  p.  378;  and,  though  there  remains  some  doubt  as  to  the 
effect  of  a conveyance  to  a husband  and  his  wife  and  a third  party, 
I do  not  gather  that  there  is  now  any  real  difference  of  opinion  in 
England  as  to  the  effect  of  a conveyance  to  the  husband  and  the 
wife.  In  England  they  would  still  take  as  joint  tenants,  but  the 
effect  under  our  Conveyancing  and  Law  of  Property  Act  is  differ- 
ent. They  take  as  tenants  in  common. 

The  appeal  fails. 

Appeal  dismissed  with  costs. 


[RANEY,  J.] 

Taylor  v.  People’s  Loan  and  Savings  Corporation. 


Fire — Occurrence  of,  im  Building  Occupied  by  Several  Tenants — Lodge- 
rooms  on  Fourth  Storey — Member  of  Lodge  Attending  Meeting 
Injured  in  Endeavouring  to  Escape — Liability  of  Owner  of  Build- 
ing — Status  of  Lodge  — Unincorporated  Fraternal  Association  — 
Non-liability  of  Members  for  Rent — Club-law — Position  of  Member 
— Invitee  of  Owner — Duty  of  Owner  to  Supply  Reasonable  Means  of 
Escape — Absence  of  Fire-escapes — Negligence — Contributing  Negli- 
gence— Municipal  Act,  R.S.O.  1914,  oh.  192,  sec.  399(34) — City  By- 
law— Notice  to  Owner  to  Provide  Fire-escapes — Failure  of  Officer  of 
City  Corporation  to  Inspect — Portions  of  two  Storeys  Occupied  as 
“ Factory ” — Factory  Shop  and  Office  Building  Act,  R.S.O.  1914,  ch. 
229,  sec.  59(3 ) — Construction  of  sec.  7 — Benefit  of  “ Invitee ” — 
Rights  of  other  Tenants — Volenti  non  Fit  Injuria — Violation  of 
Statutory  Duty. 

A building  in  the  city  of  L.  was  owned  by  the  defendant  company  and 
occupied  by  the  company  and  various  tenants.  It  was  four  storeys 
in  height,  and  on  the  fourth  storey  were  two  rooms  fitted  up  and  used 
as  lodge-rooms.  The  defendant  company  had  leased  one  of  these 
rooms  to  an  unincorporated  fraternal  association  or  lodge,  and  the 
premises  were  occupied  by  the  lodge  under  tnat  lease  in  January, 
1927,  when  a fire  broke  out  in  the  building.  The  plaintiff,  a member 
of  the  lodge,  was  attending  a meeting  in  the  lod’ge-room  at  the 
time,  and!  was  severely  injured  in  attempting  to  escape  from  the 
burning  building.  There  were  no  fire-escapes,  and  the  building  was 
so  constructed  as  to  make  it  a fire-trap:  — 

Held,  that,  though  the  lodge  paid  rent  to  the  defendant  company,  the 
members  of  the  lodge  were  not  the  tenants,  except  in  so  far  as  they 
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had  assumed  personal  liability,  and  the  plaintiff  had1  assumed  none. 

The  lodge  was  an  association  in  the  nature  of  a club,  and  club-law 
was  applicable  to  it. 

Wise  v.  Perpetual  Trustee  Co.,  [1903]  A.C.  139,  referred  to. 

2.  The  plaintiff  was  an  invitee,  and  the  defendant  company  was 
bound  to  make  reasonable  provisions  for  his  safety. 

Mersey  Docks  and  Harbour  Board  v.  Procter,  [1923]  A.C.  253,  and 
Sutcliffe  v.  Clients  Investment  Co.,  [1924]  2 K.B.  746,  followed. 

The  building  was  not  properly  constructed  for  tue  uses  to  which  the 
fourth  storey  was  being  put  at  the  time  of  the  fire,  and  the  doctrine, 
as  stated'  in  Beven  on  Negligence,  that,  in  the  absence  of  statutory 
requirement,  it  is  not  the  duty  of  the  owner  to  supply  means  of 
escape  from  fire,  was  not  applicable,  even  if  the  American  cases 
upon  which  it  is  based  were  not  in  conflict  with  the  principles  stated 
in  the  two  English  cases  cited. 

3.  The  defendant  company,  in  not  providing  fire-escapes,  was  guilty 
of  negligence  or  want  of  reasonable  care  for  the  safety  of  the  plain- 
tiff; and  their  absence  was  a contributing  cause  of  his  injuries. 

4.  The  plaintiff  had  not  observed'  the  absence  of  fire-escapes;  he  had 
a right  to  assume  that  the  defendant  company  was  taking  all  reason- 
able precautions  for  his  safety;  and  he  was  not  guilty  of  contribut- 
ory negligence  or  want  of  reasonable  care. 

5.  There  is  no  direct  provision  in  the  Ontario  statutes  for  the  in- 
stallation of  fire-escapes  in  connection  with  public  halls;  but  by 
sec.  399(34)  of  the  Municipal  Act,  R.S.O.  1914,  ch.  192,  it  is  enacted 
that,  subject  to  the  provisions  of  any  other  Act  requiring  fire-escapes, 
by-laws  may  be  passed  by  the  councils  of  local  municipalities  for 
compelling  the  owners  and  occupants  of  buildings  more  than  two 
storeys  in  height,  except  private  dwellings,  to  provide  fire-escapes, 
and  for  prohibiting  the  occupation  of  any  such  build'ing  unless  or 
until  such  fire-escapes  are  provided;  and  a by-law  was  passed  by  the 
council  of  L .,  in  pursuance  of  sec.  399(34),  requiring  the  owner  of 
any  building  in  the  city  more  than  three  storeys  in  height,  upon 
being  notified  by  an  officer  of  the  city  corporation,  to  provide  proper 
fire-escapes.  The  defendant  company  was  notified,  in  a somewhat 
informal  way,  but  did  nothing.  Another  section  of  the  by-law  pro- 
vided that  whenever,  in  the  opinion  of  the  inspector  of  buildings,  any 
building  is  in  a dang;erous  condition  or  by  reason  of  certain  specified 
defects  unsafe  for  the  purpose  for  which  it  is  being;  used,  he  shall 
notify  the  owner,  and  if  the  latter  neglects  to  put  the  building  in  a 
safe  condition  he  shall  render  himself  liable  to  the  penalties  of  the 
by-law.  The  city  building  inspector  admitted  that  he  had1  never 
examined  the  defendant  company’s  building  until  after  the  fire  and 
had  not  till  then  become  aware  that  certain  of  the  specified  defects 
existed  and  that  there  were  no  fire-escapes.  The  building  was  a 
public  one  under  another  section  of  the  by-law,  and  did  not  comply 
with  the  requirements  of  that  section: — 

Held,  that  the  failure  of  the  inspector  to  do  his  duty  did  not  absolve 
the  defendant  company  from  responsibility:  its  duty  was  to  comply 
with  the  law  irrespective  of  official  notice. 

6.  Portions  of  two  storeys  of  the  building  were  occupied  by  L.  & Co., 
a printing  firm,  who  employed  eight  persons  in  their  business;  and 
it  was  held  that  L.  & Co.  were,  at  the  time  of  the  fire,  the  proprietors 
of  a “factory”1  on  the  premises,  within  the  definition  of  that  word  in 
the  Factory  Shop  and  Office  Building  Act,  R.S.O.  1914,  ch.  229,  the 
application  of  the  definition  not  being  displaced  by  sec.  7 of  the  Act, 
upon  the  proper  construction  of  that  section;  and  the  plaintiff  was 
entitled  to  the  benefit  of  the  protection  of  sec.  59(3)  of  the  Act, 
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which  provides  that  the  owner  of  every  factory  over  two  storeys  in 
height  shall  provide  fire-escapes. 

The  application  of  the  Aot  is  not  limited  to  factory  employees  or 
visitors,  hut  enures  to  the  benefit  of  any  one  who  is  in  the  building 
as  an  “invitee”  of  the  owner,  and  not  less  so  in  this  case  because 
the  building  was  barely  within  the  statutory  definition  of  the  word. 

7.  If  the  defendant  company,  by  reason  of  the  upper  floors  being 
under  lease  to  other  tenants,  had  no  right  to  affix  fire-escapes  to  the 
outer  walls,  and  so  was  not  responsible  for  their  absence,  it  might 
have  protected  itself  by  refusing  to  make  leases  of  the  lodge-rooms. 

8.  There  could  be  no  finding,  of  fact  in  this  case  that  the  plaintiff 
freely  and  voluntarily,  and  with  full  knowledge  of  the  nature  and 
extent  of  the  risk  he  ran,  encountered  the  danger;  and  therefore 
the  defendant  company  could  not  escape  upon  the  plea  that  he  was 
volens. 

Osborne  v.  London  and  North  Western  Railway  Co.  (1888),  21  Q.B.D. 
220,  and  Letang  v.  Ottawa  Electric  Railway  Co.,  [1920]  A.C.  725,  fol- 
lowed. 

The  maxim  Volenti  non  fit  injuria  cannot  be  invoked  by  a defend- 
ant who  has  been  guilty  of  a violation  of  a statutory  duty  such  as 
is  imposed  by  the  Factory  Shop  and  Office  Building  Act  or  the 
Municipal  Aot. 


An  action  for  damages  for  injuries  suffered  by  the  plaintiff 
during  the  course  of  a fire  in  the  premises  of  the  defendant  com- 
pany. 


The  action  was  tried  before  Raney,  J.,  without  a jury,  at 
London. 

J.  W.  G.  Winnett,  for  the  plaintiff. 

T.  N.  Phelan , K.C.,  and  A.  H.  Murphy , for  the  defendant  com- 
pany. 


June  6.  Raney,  J. : — The  defendant  company  is  the  owner  of 
the  property  Nos.  426  and  428  on  the  east  side  of  Richmond-street, 
in  the  city  of  London.  A fire  occurred  in  these  premises  on  the 
night  of  the  -22nd  January,  1927,  whilst  the  plaintiff,  who  is  a 
young,  unmarried  man,  was  attending  a meeting  in  a lodge-room 
in  the  fourth  storey  of  number  426.  The  building  was  not  equip- 
ped with  fire-escapes,  and  the  questions  for  the  determination  of 
the  Court  are:  (1)  whether  the  plaintiff’s  injuries  were  due  to 
the  absence  of  fire-escapes;  and,  if  so,  (2)  whether  the  defendant 
company  is  responsible  to  the  plaintiff  in  damages. 

The  plaintiff’s  injuries  were  very  serious.  He  has  been  under 
treatment  for  them  continuously  since  the  fire  down  to  the  present 
time,  and,  besides  the  pain  and  suffering  which  he  has  endured  and 
his  loss  of  wages  during  the  time  that  has  intervened,  he  will  be 
incapacitated  from  earning  his  living  for  the  rest  of  his  life.  His 
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left  hand  was  completely  destroyed,  so  far  as  usefulness  is  con- 
cerned. He  has  some  use  of  the  thumb  and  forefinger  of  his  right 
hand,  but  he  is  not  able  to  dress  himself,  and  can  only  feed  himself 
when  food  is  cut  for  him.  He  claims  $15,000  damages,  and,  if  he 
is  entitled  to  recover  at  all,  I think  the  amount  claimed  is  moder- 
ate. 

The  facts  are,  briefly,  as  follows: — 

The  defendant  company  acquired  the  property,  which  had 
theretofore  consisted  of  separate  buildings,  in  1902.  The  build- 
ings, which  were  then  old,  were  made  into  one  building  by  making 
openings  in  the  brick  wall  which  separated  them.  The  entrance 
to  the  upper  floors  was  by  stairs  leading  from  a street-door  that 
also  gave  admittance  to  the  defendant  company’s  offices,  which 
occupied  the  ground  floor  of  No.  428.  The  stairs  were  wholly  in 
the  premises  of  No.  428,  running  up  along  the  centre  wall,  through 
which  archways  gave  entrance  on  the  different  floors  to  426.  Lang- 
ford & Company,  printers,  occupied  the  whole  of  the  ground  floor 
and  first  floor  of  No.  426  and  the  rear  half  of  the  first  floor  of 
428.  On  the  Richmond-street  frontage,  the  property  was  four 
storeys  'high,  but  the  third  and  fourth  storeys  only  extended  about 
half-way  back  to  the  rear  wall  of  the  lower  storeys.  The  third 
storeys  of  both  buildings  were  at  the  time  of  the  fire  fitted  up  as 
billiard-rooms  and  club-rooms,  and  the  fourth  storeys  as  lodge- 
rooms,  that  over  426  being  occupied  by  Court  Eclipse  of  the  Can- 
adian Order  of  Foresters.  The  other  lodge-room  on  the  top  floor 
was  vacant. 
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There  was  a written  lease  of  the  lodge-room  over  No.  426 
to  Court  Eclipse,  bearing  date  the  1st  April,  1923,  for  one  year, 
under  which  the  premises  were  still  occupied  at  the  time  of  the 
fire.  Court  Eclipse  was  not  an  incorporated  association. 

The  plaintiff  became  a member  of  Court  Eclipse  at  a date 
more  than  three  years  subsequent  to  the  making  of  the  lease.  On 
the  night  of  the  fire  he  was  attending  an  entertainment  given  by 
the  lodge  in  the  lodge-room.  He  started  to  leave  for  home  at 
about  a quarter  after  eleven.  As  he  came  out  into  the  corridor 
he  smelt  smoke.  He  then  went  back  to  the  lodge-room  to  give 
the  alarm,  and  on  his  return  to  the  corridor  he  found  it  filled  with 
smoke.  He  looked  out  of  the  corridor  window  which  overlooked 
the  rear  of  the  building  and  saw  the  flames  coming  up  the  outside 
of  the  wall.  He  looked  for  a fire-escape  there  and  there  was 
none.  He  then  went  to  the  front  of  the  building  through  the 
vacant  room  over  No.  428,  broke  a window  and  saw  that  there  was 
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no  fire-escape  there.  Others  then  came  into  the  vacant  room,  an 
alarm  was  sent  out,  and  in  due  time  the  firemen  arrived.  When 
the  firemen  came,  the  plaintiff  and  the  others  jumped  into  the  fire- 
nets.  One  young  woman  lost  her  life.  The  plaintiff  has  no  recol- 
lection as  to  how  he  received  his  injuries. 

Another  young  man,  who  was  a witness,  left  the  lodge-room 
about  the  same  time  as  the  plaintiff.  Upon  reaching  the  second 
storey  landing,  he  saw  the  fire,  through  the  archway  in  the  wall, 
burning  in  the  printing  establishment  of  Langford  & Company. 
He  ran  back  to  the  lodge-room  to  warn  the  others  and  then  hasten- 
ed down  again,  but  when  he  reached  the  third  storey  the  fire  had 
already  burst  through  the  archway  and  was  burning  the  stairs  down 
which  he  must  either  go  or  turn  back.  He  went  forward,  stumbled 
and  fell,  and  was  rescued  by  the  firemen  in  an  unconscious  condi- 
tion. 


The  plaintiff  makes  his  claim  both  at  common  law  and  under 
the  statutes  of  Ontario. 

The  common  law  principle  has  been  well  established  since 
Indermaur  v.  Dames  (1866-7),  L.R.  1 C.P.  274,  L.R.  2 C.P.  311. 
The  principle  was  concisely  restated  by  Viscount  Cave,  L.C.,  in 
Mersey  Docks  and  Harbour  Board  v.  Procter,  [1923]  A.C.  253, 
259,  to  be  that  “where  a landowner  invites  or  induces  a person  to 
go  upon  his  land,  not  as  a bare  licensee  but  for  some  purpose  in 
which  both  have  an  interest,  he  must  make  reasonable  provisions 
for  that  person’s  safety.” 

The  lodge,  Court  Eclipse,  paid  a rental  to  the  defendant  com- 
pany, but  the  members  of  the  lodge  were  not  the  tenants  except 
in  so  far  as  they  had  assumed  personal  liability,  and  there  is  no 
evidence  that  the  plaintiff  had  entered  into  or  authorised  any  con- 
tractual relationship  with  the  defendant  company. 

“Clubs  are  associations  of  a peculiar  nature.  They  are  socie- 
ties the  members  of  which  are  perpetually  changing.  They  are 
not  partnerships ; they  are  not  associations  for  gain ; and  the  feature 
which  distinguishes  them  from  other  societies  is  that  no  member 
as  such  becomes  liable  to  pay  to  the  funds  of  the  society  or  to 
any  one  else  any  money  beyond  the  subscriptions  required  by  the 
rules  of  the  club  to  be  paid  so  long  as  he  remains  a member.  It 
is  upon  this  fundamental  condition,  not  usually  expressed  but  un- 
derstood by  every  one,  that  clubs  are  formed ; and  this  distinguish- 
ing feature  has  been  often  judicially  recognised”  {per  Lord  Lindley 
in  Wise  v.  Perpetual  Trustee  Co.,  [1903]  A.C.  139,  149). 
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Unincorporated  fraternal  lodges  are  in  t'he  nature  of  clubs,  and 
the  language  of  Lord  Lindley  is  applicable  to  the  case  under  con- 
sideration. The  cases  on  the  subject  of  the  liability  of  unincor- 
porated associations  will  be  found  collected  in  Finlay  v.  Blade 
(1921),  60  D.L.R.  422. 

Clearly  the  plaintiff  was  not  a trespasser.  Nor  was  he  a,  bare 
licensee.  He  was,  I think,  an  “invitee,”  just  as  much  as  he  would 
have  been  if  he  had  paid  an  admission  fee  to  the  defendant  com- 
pany. 

“In  stating  the  rights  of  an  invitee  one  must  separate  those 
cases  where  the  person  using  the  premises  does  so  for  payment. 
The  owners  in  such  a case  are  bound  to  see  that  the  premises  are 
reasonably  safe,  and  if  they  are  not  safe,  and  the  owners  could 
know  of  the  dangerous  condition  and  negligently  did  not  know  of 
it,  they  are  liable  for  damages  so  caused”  (Sutdiffe  v.  Clients  In- 
vestment Co.  (1924),  94  L.J.N.S.K.B.  113,  per  Scrutton,  L.J., 
at  p.  118,  [1924]  2 K.B.  746,  757). 

The  plaintiff  in  this  action  was,  in  my  opinion,  within  the  pro- 
tection of  the  wholesome  principles  of  the  common  law  as  stated 
by  Viscount  Cave  and  Lord  Justice  Scrutton. 

But  I am  referred  to  Beven  on  Negligence  as  an  authority  for 
the  proposition  that  there  was  no  negligent  failure  of  the  defendant 
company  to  supply  means  of  escape  from  fire,  because,  it  is  said, 
no  such  duty  was  imposed  upon  the  owner  at  common  law.  In  the 
third  (Canadian)  edition  of  the  late  Mr.  Beven’s  book  I find,  at 
p.  493,  a statement  rather  awkwardly  phrased,  the  effect  of  which 
is  that  what  cases  there  are  on  the  subject,  “and  they  are  mainly 
American,”  have  decided,  in  accordance  with  the  common  law, 
that  the  proprietor  of  a factory,  hotel,  or  other  large  building  is 
not  liable  for  the  death  or  injury  of  any  one  who  may  be  therein, 
owing  to  neglect  to  provide  efficient  means  of  exit  or  life-saving 
apparatus  in  case  of  fire.  This  statement  is  repeated  in  an  ab- 
breviated form  in  the  fourth  edition  (1928)  of  the  book,  at  p.  626. 
But  in  neither  edition  is  any  authority  for  it  cited.  I have,  how- 
ever, found  two  or  three  American  cases  that  have  a bearing  on  the 
point. 

In  1892  the  New  York  Court  of  Appeals  laid  down  the  proposi- 
tion that  at  common  law  “the  owner  of  a building,  not  peculiarly 
exposed  to  the  danger  of  fire  from  the  character  of  the  work  to  be 
carried  on  within  it,  was  not  bound  to  anticipate  what  was  merely 
a remote  or  possible  danger,  or  that  its  occurrence  would  put  in 
jeopardy  the  lives  of  his  workmen.  The  ordinary  means  of  escape 
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by  stairs  and  halls  and  doorways  and  windows  might  reasonably 
be  deemed  sufficient,  and  the  common  law  did  not  require,  where 
the  building  was  'properly  constructed  for  its  intended  use  and 
purpose , that  extra  and  unusual  precautions  should  be  adopted  to 
protect  the  occupants  against  a danger  for  which  the  owner 
should  be  in  no  manner  responsible,  and  which  he  was  not 
reasonably  bound  to  anticipate”  ( Pauley  v.  Steam  Gauge  and 
Lantern  Co.  (1892),  131  JST.Y.  90,  94). 

In  an  earlier  case  ( Jones  v.  Granite  Mills  (1878),  126  Mass. 
84,  89),  decided  by  t'he  full  Court  of  Massachusetts,  it  was  held 
that  “it  is  no  part  of  the  duty  of  a master  to  his  servant,  em- 
ployed in  a building  properly  constructed  for  the  ordinary  busi- 
ness carried  on  within  it,  in  the  absence  of  a statute  requirement, 
to  provide  means  of  escape  from  it,  or  to  have  remedial  agencies 
at  hand  to  alleviate  the  results,  or  to  insure  the  safety  of  the 
servant  from  the  consequence  of  a casualty,  to  which  his  negligence 
does  not  directly  contribute.” 

The  italics  in  both  the  above  citations  are,  of  course,  mine. 
In  the  case  now  under  consideration  the  building  was  not,  as 
I shall  point  out,  properly  constructed  for  the  uses  for  which,  the 
fourth  storey  at  all  events,  was  being  put  at  the  time  of  the 
fire.  I think,  therefore,  that  these  two  American  authorities  do 
not  help  the  defendant  company.  Moreover,  to  whatever  extent 
these  cases  may  be  in  conflict  with  the  principles  laid  down  by 
Viscount  Cave  and  Lord  Justice  Scrutton  as  above  quoted,  to 
that  extent  they  are  not  the  law  of  England  or  the  law  of  On- 
tario. 

Then,  was  the  defendant  company  guilty  of  negligence  or 
want  of  reasonable  care  for  the  safety  of  the  plaintiff?  I think 
it  was.  The  defendant  company  knew  of  the  condition  of  its 
premises.  A fire  there,  to  quote  again  from  the  language  of 
Viscount  Cave  in  the  Mersey  Docks  case,  [1923]  A.C.  at  p.  260, 
would  not  be  “an  extraordinary  mischance  which  no  one  could  be 
expected  to  foretell  or  provide  for.”  Every  owner  of  a building 
in  the  business  section  of  a city  protects  himself  against  loss  by 
fire  by  a policy  of  insurance.  If  he  is  prudent  and  law-abiding, 
he  also  protects  himself  and  those  whom  he  invites  into  his  build- 
ing by  proper  building  construction,  including  fire-escapes  where 
fire-escapes  are  necessary  for  the  protection  of  human  life.  In 
the  present  case,  the  openings  in  the  wall  separating  the  two 
old  buildings  were  not  protected  by  metal  fire-doors;  a portion 
of  the  rear  wall  was  of  flimsy  construction,  and  the  stairs  giving 
egress  from  the  upper  floors  were  only  three  feet  wide.  In  short, 
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in  the  absence  of  fire-escapes,  the  defendant  company’s  building 
was,  as  the  event  proved,  nothing  short  of  a fire-trap,  and  their 
absence  was  a contributing  cause  of  the  plaintiff’s  injuries. 

Was  there  any  contributory  negligence  or  want  of  reasonable 
care  on  the  part  of  the  plaintiff?  He  had  not  observed  the  ab- 
sence of  fire-escapes  any  more  than  he  had  the  absence  of  the 
fire-doors  in  the  archways.  He  had  a right,  I think,  to  assume 
that  the  defendant  company  was  taking  all  reasonable  precautions 
for  his  safety.  That  kind  of  assumption  is  constantly  being 
made  by  persons  who  frequent  theatres  and  public  halls,  and  is 
in  the  ordinary  course  of  things.  Paying  an  admission  fee  to  a 
public  hall,  or  going  to  a hotel  and  registering  as  a guest,  or 
going  on  business  to  a building  where  business  is  being  conducted 
in  the  ordinary  way,  the  average  person  does  not  stop  to  inquire 
about  fire-doors  or  fire-escapes,  nor  will  the  law  require  him  to 
do  so. 

Singularly  enough  there  is  no  direct  provision  in  the  Ontario 
statutes  for  the  installation  of  fire-escapes  in  connection  with 
public  halls.  Even  the  Egress  from  Public  Buildings  Act, 
R.S.O.  1914,  ch.  235,  makes  no  mention  of  fire-escapes.  There 
is,  however,  a provision  in  the  Municipal  Act,  R.S.O.  1914,  ch. 
192,  sec.  399  (34),  that,  “subject  to  the  provisions  of  any  other 
Act  requiring  fire-escapes,”  by-laws  may  be  passed  by  the  coun- 
cils of  local  municipalities  “for  compelling  the  owners  and  oc- 
cupants of  buildings  more  than  two  storeys  in  height,  except  priv- 
ate dwellings,  to  provide  proper  fire-escapes  therefor  in  such  places 
of  such  pattern  and  mode  of  construction  as  may  be  deemed 
proper;  and  for  prohibiting  the  occupation  of  any  such  building 
unless  or  until  such  fire-escapes  are  provided.” 

The  City  of  London  availed  itself  of  the  authority  conferred 
by  this  section  to  enact  as  clause  40  of  by-law  No.  5430,  “for 
regulating  the  erection  and  to  provide  for  the  safety  of  buildings 
and  the  prevention  of  fires,”  the  following  provisions : — 

“The  owner,  lessee  or  agent  of  every  building  (except  private 
dwellings) , three  storeys  or  more  in  height,  shall,  within  one  month 
after  being  notified  by  the  inspector  of  buildings,  or  chief  of  fire 
department,  provide  proper  fire-escapes  on  such  buildings,  plans 
shewing  the  proposed  construction  of  said  fire-escapes  to  be 
submitted  to  the  said  inspector  or  chief  of  the  fire  department 
for  approval  within  two  weeks  after  he  has  sent  the  notification 
to  erect  such  fire-escapes;  provided,  however  that  the  erection 
of  a fire-escape  shall  not  be  commenced  until  the  approval  of 
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the  plans  above  mentioned  has  been  given  by  the  inspector  of 
buildings.” 

The  plaintiff  sought  to  establish  a notice  from  the  chief  of  the 
fire  department  pursuant  to  this  by-law.  The  notice  was  on  a 
form  'headed  “Daily  Inspection  Report,”  one  of  the  items  of  which 
is  “Number  of  Fire-escapes.” 

George  McGregor,  a fireman,  was  called  to  prove  that  he 
visited  the  defendant  company’s  premises  on  the  13th  February, 
1926,  and  at  that  time  left  at  the  office  of  the  defendant  com- 
pany a card  in  which  he  drew  attention  to  the  absence  of  fire- 
escapes  by  writing  the  words  “No  fire-escapes”  after  the  printed 
words  on  the  card  above  quoted.  This  was  certainly  a very  in- 
formal way  of  serving  a notice  on  the  company  such  as  is  re- 
quired by  the  by-law,  but  I cannot  think  that  the  company  could 
have  misunderstood  what  was  meant  by  calling  its  attention  to 
the  fact  that  its  building,  which  was  clearly  within  the  provisions 
of  the  by-law,  was  not  equipped  with  fire-escapes  as  it  ought  to 
have  been.  The  company,  however,  paid  no  more  attention  to  the 
matter  than  it  had  paid  during  the  previous  twenty  odd  years, 
being  apparently  content  to  take  its  chances  and  to  allow  its 
tenants  and  other  visitors  to  its  upper  floors  to  take  theirs, 
whatever  they  might  turn  out  to  be  under  the  law. 

On  the  argument  counsel  for  the  defendant  company  in- 
voked sec.  10  of  the  by-law,  which  provides  that  whenever,  in  the 
opinion  of  the  inspector  of  buildings,  any  building,  from  any 
cause  or  defect,  is  in  a dangerous  condition,  or  when  he  shall 
deem  any  building  or  any  part  of  the  same,  such  as  stairs,  exits, 
etc.,  unsafe  for  the  purpose  for  which  it  is  being  used,  or  when 
doors  or  stairways  in  any  public  hall  or  factory  are  insufficient 
for  the  escape  of  people  in  case  of  fire,  he  shall  notify  the  owners 
in  writing,  and  that  if  the  owner  neglects  to  proceed  at  once  to 
put  such  building  in  a safe  condition,  he  shall  render  himself 
liable  to  the  penalties  of  the  by-law.  The  city  building  inspector, 
being  called  as  a witness,  admitted  that  he  had  never  even  ex- 
amined the  defendant  company’s  building.  He  admitted  that 
after  the  fire  'he  became  aware  that  the  stairs  were  too  narrow, 
that  the  rear  wall  of  number  426  did  not  comply  with  the  by-law, 
and  that  there  were  no  fire-escapes.  But  he  knew  nothing  of 
those  things  before  the  fire  and  he  did  not  think  it  his  duty  to 
inquire  or  to  interfere. 

But  did  the  failure  of  the  building  inspector  to  take  'his 
duties  seriously  absolve  the  defendant  company  from  responsibil- 
ity? I think  not.  Its  officers  certainly  knew  of  the  condition 
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of  the  building  and  t'he  absence  of  fire-escapes,  and  their  duty 
was  to  comply  with  the  law  irrespective  of  official  notice  or  ab- 
sence of  official  notice. 

Under  sec.  13  (31)  of  the  building  by-law,  the  defendant’s 
building  was  a public  building.  By  sec.  67  all  doors  of  public 
buildings  must  open  outwardly.  The  street-door  of  the  de- 
fendant’s building  did  not  comply  with  this  requirement.  By 
sec.  73,  no  stairway  in  a public  building  shall  be  less  than  five 
feet  wide.  The  stairs  of  the  defendant’s  building  did  not  comply 
with  this  requirement.  A portion  of  the  rear  wall  of  the  de- 
fendant’s building  was  of  lath  and  plaster  with  sheet  iron  cover- 
ing. This  was  contrary  to  the  by-law. 

The  Factory  Shop  and  Office  Building  Act,  R.S.O.  1914,  ch.  229, 
which  was  in  force  at  the  time  of  t'he  fire,  is  also  invoked  by  the 
plaintiff.  The  evidence  at  the  trial  was  that  Langford  & Com- 
pany, the  printers  who  occupied  portions  of  the  two  lower  flats, 
employed  eight  persons.  Langford  & Company  were,  at  the  time 
of  the  fire,  the  proprietors  of  a factory  on  the  premises  in 
question,  within  the'  definition  of  the  word  “factory”  in  t'he 
Act,  unless  the  application  of  the  definition  is  displaced  by 
virtue  of  sec.  7 of  the  Act,  the  effect  of  which  is,  inter  alia , that 
the  definition  “shall  not  apply  to  any  factory  where  not  more  than 
five  persons  are  employed  and  no  power  other  than  manual  labour 
is  used  in  aid  of  the  manufacturing  process  carried  on  there.” 

The  proper  construction  of  this  section  is,  I think,  that  in 
order  to  displace  the  application  of  the  statutory  definition  of 
the  word  “factory”  to  any  given  building,  two  things  must  co- 
exist: (1)  there  must  be  less  than  six  persons  employed;  and  (2) 
there  must  be  no  other  power  than  manual  power  employed. 
But  there  were  more  than  five  persons  employed  by  Langford  & 
Company,  so  that  I think  the  application  of  the  definition  of  the 
word  “factory”  to  the  case  under  consideration  is  not  displaced. 
If  I am  right  in  this  view,  then,  the  building  being  a factory 
within  the  meaning  of  the  Act,  the  plaintiff  is  entitled  to  the 
benefit  of  the  protection  of  clause  3 of  sec.  59  of  the  Factory  Shop 
and  Office  Building  Act,  which  provides  that  the  “owner  of  every 
factory  ....  over  two  storeys  in  height”  shall  provide  fire- 
escapes. 

If  I am  right  that  the  building  was  within  the  statutory  de- 
finition of  a factory,  then  I think  the  application  of  the  Act  is 
not  limited  to  factory  employees  or  factory  visitors.  I think  the 
protection  of  the  statute  enured  to  the  benefit  of  any  one  who 
was  in  the  building  as  an  “invitee”  of  the  owner.  This  would  be 
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clearly  so  if  the  building  had  been  obviously  a factory  within 
the  colloquial  meaning  of  the  word.  It  is  not,  in  my  view,  less 
so  merely  because  it  happens  that  the  building  was  barely  within 
the  statutory  definition  of  the  word. 

It  is  suggested  by  counsel  for  the  defence  that,  the  upper 
floors  of  the  building  being  under  lease  to  other  tenants,  the 
defendant  company  had  no  right  to  affix  fire-escapes  to  the  outer 
walls,  and  so  was  not  responsible  for  their  absence.  The  obvious 
answer  to  this  argument  is  that  if  the  defendant  company  was 
not  in  a position  to  make  reasonable  provision  for  the  safety  of 
visitors  to  the  lodge-rooms,  it  might  have  protected  itself  by 
refusing  to  make  leases  of  those  rooms 

Then  it  is  said  that  the  plaintiff  voluntarily  incurred  the 
risk.  The  general  principle  applicable  to  this  plea  is  that  a 
defendant  relying  upon  it,  in  order  to  succeed,  “must  obtain  a 
finding  of  fact  that  the  plaintiff  freely  and  voluntarily,  with 
full  knowledge  of  the  nature  and  extent  of  the  risk  he  ran,  im- 
pliedly agreed  to  incur  it"  ( per  Wills,  J.,  in  Osborne  v.  London 
and  North  Western  Railway  Co.  (1888),  21  Q.B.D.  220,  223). 
This  language  was  recently  declared  by  Lord  Shaw,  speaking  for 
the  Judicial  Committee  of  the  Privy  Council,  to  be  the  law  both 
of  England  and  Canada  ( Letang  v.  Ottawa  Electric  Railway  Co.,. 
[1926]  A.C.  725,  731).  There  could  be  no  finding  of  fact  in 
the  present  case  that  the  plaintiff  freely  and  voluntarily,  and  with 
full  knowledge  of  the  nature  and  extent  of  the  risk  he  ran,  en- 
countered the  danger. 

Finally  a line  of  cases  from  Baddeley  v.  Earl  Granville 
(1887),  19  Q.B.D.  423,  down  to  Greer  v.  Township  of  Mulmur 
(1926),  59  O.L.R.  259,  establishes  the  proposition  that  the  maxim 
Volenti  non  fit  injuria  cannot  be  invoked  by  a defendant  who  has 
been  guilty  of  a violation  of  a statutory  duty  such  as  is  imposed 
by  the  Factory  Shop  and  Office  Building  Act  or  the  Municipal 
Act. 

The  only  cases  I have  found  in  the  Ontario  reports  dealing 
with  the  absence  of  fire-escapes  are  Hagle  v.  Laplante  (1910),  20 
O.L.R.  339.  and  Birch  v.  Stephenson  (1915),  33  O.L.R.  427. 

There  will  be  judgment  for  the  plaintiff  for  $15,000  and  the 
costs  of  the  action. 
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Chesline  y.  Heemiston. 

Will— Execution— Wills  Act,  R.S.O.  1914,  ch.  120,  sec.  12  (1)— Signa- 
tures of  Testator  and  Witnesses. 

In  an  action  to  establish  a testamentary  document  as  the  last  will  of 
H.,  deceased,  the  only  question  for  decision  was,  whether  the  will 
had  been  properly  executed.  The  evidence  was  conflicting,  but  the 
trial  Judge  found  that  one  of  the  persons  attesting  the  document 
signed  before  the  testator  signed,  that  the  other  attesting  witness 
signed  after  the  testator,  and  the  first  witness  did  not  resubscribe 
the  will;  and  held,  that  the  document  was  not  executed  in  the  man- 
ner prescribed  by  the  Wills  Act,  sec.  12  (1),  and  could  not  be  ad- 
mitted to  probate. 

The  signature  of  the  testator  must  be  written  or  acknowledged  by  him 
in  the  actual  visual  presence  of  both  witnesses  together  before  either 
of  them  attests  and  subscribes  the  will. 

Review  of  the  English  authorities. 

An  action  to  establish  a paper-writing  alleged  to  be  the  last 
will  and  testament  of  one  George  Marshall  Hermiston,  deceased. 

The  action  was  tried  before  Logie.,  J.,  without  a jury,  at  a 
Toronto  sittings. 

Alexander  MacGregor , for  the  plaintiffs. 

J.  W.  McCullough , for  the  defendant  Helen  M.  Hermiston. 

S.  J.  Arnott , for  the  defendants  William  E.  Hermiston  and 
Elizabeth  H.  German. 

J.  Keiller  MacKay,  for  the  defendant  Evelyn  ILermiston. 

June  9.  Logie,  J. : — In  the  statement  of  defence  charges  of 
undue  influence  were  made  against  the  plantiff  Lela  B.  Chesline, 
but  these  were  abandoned  at  the  trial,  and  the  only  question 
remaining  is  whether  the  will  was  properly  executed. 

The  facts  were  that  Hermiston,  who  was  a dental  surgeon, 
entered  the  business  premises  of  A.  B.  Petrie,  at  19*4  Bloor- 
street  west,  Toronto,  in  the  evening  of  the  26th  February,  1925, 
and  asked  him  to  witness  a document  which  he  said  was  an  ex- 
planation of  his  income  tax  return.  Hermiston  had  invited 
Frank  A.  Elliott,  a neighbouring  business  man,  to  come  into 
Petrie’s  store  and  witness  the  same  document. 

According  to  Petrie’s  evidence,  all  were  there  together  in 
Petrie’s  store  when  Elliott,  who  was  in  a hurry,  signed  as  witness 
and  moved  towards  the  door.  Petrie,  noticing  that  Hermiston  had 
not  signed,  asked  him  to  sign  before  he,  Petrie,  signed.  Before 
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Elliott  reached  the  door,  he  turned  and  asked  Hermiston  if  that 
was  all  he  wanted,  to  which  Hermiston  replied  in  the  affirmative. 
When  Elliott  reached  the  door,  Petrie  was  in  the  act  of  com- 
pleting his  signature  after  Hermiston  had  signed.  Petrie  said 
there  might  have  been  two  or  three  letters  of  his  name  unwritten 
at  the  time  Elliott  left  the  premises,  and  Petrie  said  that  the 
reason  why  Hermiston  did  not  sign  first  was  because  he  had  no 
pen  and  ink  at  the  moment. 

If  this  was  the  true  state  of  facts,  there  is  ample  evidence 
under  the  cases  that  Hermiston  signed  in  the  presence  of  two 
witnesses  both  present  at  the  same  time,  and  even  if  Elliott  had 
gone  out  before  Petrie  completed  his  signature  the  execution 
would  be  valid,  because  the  Act  does  not  require  that  the  witnesses 
shall  sign  in  the  presence  of  each  other,  but  only  in  the  presence 
of  the  testator. 

But  Elliott  gives  a different  account.  He  says : — 

“When  I came  out  of  my  door  I saw  Hermiston  and  Petrie 
standing  right  at  the  door;  so  my  car  was  just  right  in  front 
of  my  office  door;  so  Dr.  Hermiston  beckoned  me  to  come  in — 
like  that  (indicating) — so  I Avent  in  . . .” 

“Q.  20.  That  is  Dr.  Hermiston  is  the  G.  M.  Hermiston  whose 
name  is  on  that  document?  A.  Yes.  And  he  said,  £Would  you 
mind  witnessing  my  income  tax  papers?’  I said,  ‘No,  not  at 
all;’  so  he  said,  ‘Here  they  are;’  and  'he  handed  me  the  papers 
like  that  (indicating)  ; they  were  folded  in  a bundle  like  that 
(indicating)  ; so  I took  hold  of  those  papers  and  started  to  unravel 
them;  I opened  them  up  and  I saw  an  income  tax  paper  and  I 
went  to  look  them  over,  and  I said,  T had  better  read  these  before 
I sign  them;’  and  he  said,  ‘You  don’t  need  to  read  them;’  ‘Well,’ 
I said,  ‘I  don’t  like  to  sign  anything  without  reading  it;’  ‘Well,’ 
'he  said,  ‘if  you  cannot  sign  without  reading  it,  there  is  no  use 
signing  at  all;  because  I don’t  want  anybody  to  see  what  I pay 
for  income  tax;  and  you  know  me  and  I know  you,  and  I send 
you  lots  of  business,  and  we  are  good  friends,  aren’t  we?’  And 
I said,  ‘Yes,’  and  he  said,  ‘And  you  can  trust  me,’  and  I said, 
‘Yes,’  and  I just  took  a pen  out  of  my  pocket  and  shoved  the 
paper  up  against  the  window  and  signed  my  name  to  it,  and  I 
walked  out  of  the  store. 

“Q.  21.  Then  am  I correct  in  understanding  from  what  you 
have  said  that  you  did  not  have  a full  view  of  that  document? 
A.  Never  saw  it  at  all.  I never  even  saw  that  thing  here  on  it 
(indicating) . 
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“Q.  22.  You  did  not  even  see — A.  I saw  the  words  here,  as 
witness,  and  that  is  all  I saw. 

“Q.  23.  Well,  then,  it  may  well  be  from  what  you  say  that 
the  signature  ‘G.  M.  Hermiston’  was  already  on  that  document, 
but  the  document  was  so  bent  up  that  the  only  part  of  it  which 
you  saw  was  below  where  the  name  ‘G.  M.  Hermiston/  you  say, 
is  now  seen?  A.  It  could  have  been  on  there,  yes,  but  it  was 
not  put  on  there  in  front  of  me.  I never  saw  it  put  on,  and  I 
never  saw  it  on  there. 

“Q.  24.  So  you  don’t  know  whether  the  signature  G.  M.  Herm- 
iston was  put  on  at  that  time  or  not?  A.  I do  not. 

“Q.  25.  And  you  explain  that  you  never  saw  it  put  on? 
A.  No,  sir,  it  was  not  put  on  in  my  presence,  nor  Petrie’s  either. 

“Q.  26.  And  Mr.  A.  B.  Petrie  did  not  sign  in  your  presence ; 
is  that  right?  A.  That  is  right. 

“ Q . 27.  So  at  the  time  that  you  signed  your  name A. 

When  I took  those  papers  from  Dr.  Hermiston  I saw  Mr.  A.  B. 
Petrie  walk  back  into  the  back  of  his  store,  I think  to  answer  a 
’phone  call  or  something;  and  when  I signed  the  paper  I just 
handed  it  to  Dr.  Hermiston  and  walked  right  out  the  door. 

“Q.  28.  Well,  did  you  know  about  Dr.  Hermiston  going  back 
or  some  one  going  back  for  him  to  get  a pen  to  sign  with.  Did 
you  hear  any  talk?  A.  No. 

“Q.  29.  Well  did  you  hear  any  conversation  at  all  between 
Dr.  Hermiston  and  Mr.  A.  B.  Petrie?  A..  No,  none.  I was 
absolutely  disinterested  in  the  proposition  altogether,  and  I had 
not  any  thought  in  the  world  that  I was  signing  a proposition  like 
this ; because  when  it  was  told  to  me,  when  the  will  came  out,  and 
Petrie  told  me  I had  signed  the  will,  I said,  ‘They  are  crazy,  I 
never  signed  any  will ;’  but  when  I saw  the  paper,  immediately  it 
all  came  back  to  me,  because  it  is  a thing  that  only  happens  in 
a man’s  life  once,  and  you  can  remember;  it  all  came  back  to 
me  in  a minute  that  they  had  ‘buffaloed’  me  into  that.” 

It  is  not  a question  of  acknowledgment,  as  contended  by  Mr. 
MacGregor,  because,  where  a testator  writes  something  on  the 
will  in  the  presence  of  the  witnesses  summoned  to  attest  the  will, 
it  will  be  presumed  that  he  wrote  his  signature,  though  the  wit- 
ness m?.y  not  see  the  signature  and  may  not  know  that  the  docu- 
ment is  his  will:  Smith  v.  Smith  (1866),  L.R.  1 P.  & D.  143, 
and  other  cases.  And  a request  to  sign  a paper  not  declared  to 
be  a will,  when  the  witnesses  see  the  signature  of  the  testator, 
though  it  is  not  acknowledged  by  him  as  his  signature,  is  sufficient : 
Keigivin  v.  Keigwin  (1843),  3 Curt.  607,  and  other  cases.  And 
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there  may  be  a sufficient  acknowledgment  if  the  testator’s  signa- 
ture might  have  been  seen  by  the  witnesses  if  they  had  looked, 
although  they  may  swear  they  did  not  in  fact  see  it:  In  Bonis 
Gunstan  (1882),  7 P.D.  102,  and  other  cases.  But  a mere  re- 
quest to  witnesses  to  attest  an  instrument,  the  nature  of  which 
is  not  explained  to  them  and  the  signature  of  which  they  do  not 
see,  is  not  sufficient:  In  Bonis  Ashton  (1847),  5 N.  of  C.  548,  and 
other  cases. 

On  this  conflicting  evidence,  it  is  impossible  to  hold  that  the 
will  was  executed  in  compliance  with  the  Act. 

The  cases  are  clear,  moreover,  that  the  signature  of  the  testa- 
tor must  be  writen  or  acknowledged  by  the  testator  in  the  actual 
visual  presence  of  both  witnesses  together  before  either  of  them 
attests  and  subscribes  the  will. 

In  In  Bonis  Allen  (1839),  2 Curt.  331,  the  deceased  signed  her 
will  by  a mark  in  the  presence  of  one  witness  who  subscribed  the 
will  as  attesting  it,  and  on  a subsequent  day  she  acknowledged 
her  signature  in  the  presence  of  that  witness  and  of  another  who 
also  subscribed  the  will,  but  the  former  witness  did  not  again 
subscribe  the  will,  and  Sir  Herbert  Jenner  refused  probate.  The 
wording  of  the  Act  1 Viet.  ch.  26,  sec.  9,  the  Act  in  force  in 
1839,  when  this  case  was  decided,  is  the  same  as  that  of  subsec. 
1 of  sec.  12  of  ch.  120,  R.S.O.  1914,  now  subsec.  1 of  sec.  11  of 
ch.  149,  R.S.O.  1927. 

In  In  Bonis  Olding  (1841),  2 Curt.  865,  Sir  Herbert  Jenner 
rejected  a motion  for  probate  of  a will  signed  by  the  testator  after 
the  witnesses  had  subscribed  their  names. 

In  In  Bonis  Byrd  (1842),  3 Curt.  117,  Sir  Herbert  Jenner  Fust 
said : — 

“My  opinion  is,  that  the  witnesses  should  subscribe  the  will 
after  the  testator  has  signed  it.” 

And  in  Cooper  v.  Bockett  (1843),  3 Curt.  648,  the  Court 
held  that  a will  must  be  signed  by  a testator*  before  it  is  subscribed 
by  witnesses,  but  under  the  circumstances  of  that  case  the  will 
was  held  to  have  been  signed  before  the  witnesses  subscribed. 

In  Ilindmarsh  v.  Charlton  (1861),  8 H.L.C.  160,  the  Lord 
Chancellor  said  (p.  167)  : — 

“The  Act  of  the  1 Viet.  ch.  26,  sec.  9,  requires  that  a will 
to  be  valid  ‘shall  be  signed  at  the  foot  or  end  thereof  by  the 
testator,  or  by  some  other  person  in  his  presence  and  by  his  direc- 
tion; and  such  signature  shall  be  made  or  acknowledged  by  the 
testator  in  the  presence  of  two  or  more  witnesses  present  at  the 
same  time;  and  such  witnesses  shall  attest  and  shall  subscribe  the 
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will  in  the  presence  of  the  testator/  It  is  settled  by  the  case  of  Logie,  J. 
White  v.  The  British  Museum  (1829),  6 Bing.  310,  and  other  1923. 
decisions  to  the  same  effect,  that  after  the  will  has  been  signed  Ohesline 
or  acknowledged  by  the  testator  in  the  presence  of  both  the  Hermi’ston. 
witnesses,  there  must  be  a subscription  of  the  witnesses  in  the 
presence  of  the  testator.” 

Lord  Cranwort'h  in  the  same  case  says: — 

“It  has  been  determined,  upon  the  construction  of  the  last 
statute,  and  quite  rightly  determined,  that  there  must  be  a 
subscription  by  two  witnesses  after  the  testator  has  signed  the 
will  in  their  presence,  or  acknowledged  his  signature  in  their 
presence.” 

The  law  has  been  so  well  settled  that  I can  find  no  recent 
case  exactly  on  all  fours  with  the  case  at  bar  either  in  Canada 
or  in  England,  but  it  is  quite  clear,  that  Elliott  signed  first, 
then  the  testator  and  lastly  Petrie,  and  Elliott  not  having 
resubscribed,  the  will  does  not  comply  with  subsec.  1 of  sec.  12 
of  the  Wills  Act,  R.S.O.  1914,  ch.  120*,  and  is  therefore  invalid. 

There  will  be  a declaration  accordingly  and  the  action  will 
be  dismissed,  but  under  all  the  circumstances  costs  of  all  parties 
will  be  paid  out  of  the  estate. 


[WRIGHT,  J.] 

Paramount  Theatres  Ltd.  v.  Brandenberger.  1928- 

J une  9. 

Contract — Agreement  for  a Lease — Subsequent  Sale  to  Purchasers  for 
Value — Action  for  Specific  Performance — Damages  for  Breach  of 
Contract — Notice — Registry  Act,  R.S.O.  1914,  ch.  124,  secs.  71,  72, 

73,  75 — Conduct  of  Parties — Prevailing  Equity — Defences  to  Action. 

In  April,  1923,  the  plaintiff  company  entered  into  an  agreement  in 
writing  with  B.  for  a lease  to  the  company  for  five  years  of  certain 
land.  B.  died  in  February,  1924.  This  action  was  brought  on  the 
20th  May,  1924,  against  the  executors  of  B.  and  against  G.,  to  whom 
the  executors  had  in  May,  1924,  agreed  to  sell  the  same  land;  and 
the  M.  company,  to  which  the  land  was  (by  direction  of  G.)  con- 
veyed by  the  executors  of  B.  on  the  13th  July,  1924,  was  added  as  a 

* 12. — (1)  No  will  shall  be  valid  unless  it  is  in  writing  and  executed 
in  manner  hereinafter  mentioned;  that  is  to  say,  it  shall  he  signed 
at  the  foot  or  end  thereof  by  the  testator,  or  by  some  other  person  in 
his  presence  and  by  his  direction;  and  such  signature  shall  be  made 
or  acknowledged  by  the  testator,  in  the  presence  of  two  or  more  wit- 
nesses present  at  the  same  time,  and  such  witnesses  shall  attest  and 
shall  subscribe  the  will  in  the  presence  of  the  testator;  hut  no  form 
of  attestation  shall  be  necessary. 
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defendant.  The  plaintiff  company  claimed  specific  performance  of 
its  agreement  with  B.,  a declaration  that  its  rights  were  paramount 
to  the  rights  of  the  defendants  in  the  land,  and  in  the  alternative 
damages  for  delay  in  carrying  out  the  agreement  and  for  breach 
thereof.  A certificate  of  lis  pendens  was  registered  on  the  21st  May, 
1924.  On  the  20th  May,  1924,  which  was  after  the  making  of  the 
second  agreement,  but  before  its  registration  on  that  day,  the 
defendants  received  notice  of  the  claim  made  by  the  plaintiff  company. 

The  written  agreement  of  April,  1923,  did  not  specifically  refer  to 
municipal  taxes,  but  it  provided  that  the  lease  should  be  in  the 
usual  statutory  form;  and  the  provision  in  the  statutory  form  (Short 
Forms  of  Leases  Act,  R.S.O.  1914,  ch.  116)  is  that  the  lessee  shall 
(pay  all  taxes.  By  the  evidence  given  at  the  trial  it  appeared  that 
the  parties  had  agreed  (though  not  in  writing)  that  the  lessor  should 
pay  the  municipal  taxes;  and  it  was  contended  for  the  defendants 
that  the  whole  of  the  agreement  was  not  contained  in  the  written 
document,  and  therefore  that  the  Statute  of  Frauds  was  not  complied 
with:  — 

Held,  that  a party  may  waive  a condition  in  his  favour  and  obtain 
specific  performance  of  the  remainder  of  the  agreement;  and,  as  the 
plaintiff  company  was  seeking  specific  performance  of  the  agreement 
as  contained  in  the  written  document,  it  impliedly  abandoned  the 
oral  agreement  in  its  favour,  and  the  written  agreement  was  en- 
forceable at  the  suit  of  the  plaintiff  company  against  the  estate  of 
B.  by  a judgment  for  damages  for  breach  of  contract. 

Soames  v.  Edge  (1860),  Johns.  669,  123  R.R.  285,  and  North  v.  Loomes, 
[1919]  1 Ch.  378,  applied. 

The  defendants  G.  and  the  M.  company  contended  that  they  were  pur- 
chasers in  good  faith  without  notice  of  the  plaintiff  company’s  claim, 
and  were  entitled  to  the  benefit  of  the  Registry  Act,  R S.O.  1914, 
ch.  124,  secs.  71,  72,  73,  and  75:— 

Held,  that  sec.  71  was  applicable  to  the  facts  of  the  case;  at  the  time 
of  the  purchase'  these  defendants  had  no  actual  notice  of  the  plain- 
tiff company’s  claim  or  agreement,  and  their  agreement  was  register- 
ed before  the  plaintiff  company’s — in  fact  the  latter  was  never 
registered  at  all — and  the  provisions  of  the  Act  afforded  them  a 
complete  defence. 

Millar  v.  Smith  (1873),  23  U.C.C.P.  47,  Peebles  v.  Hyslop  (1914),  30 
O.L.R.  511,  and  Clergue  v.  McKay  (1903),  6 O.L.R.  51,  considered. 

But,  leaving  aside  the  .provisions  of  the  Registry  Act,  the  defendants 
had  the  better  equity.  The  plaintiff  company  could  have  registered 
its  agreement  and  thereby  given  notice  to  all  persons  subsequently 
dealing  with  the  property,  but  did  not  do  so,  and  took  no  steps  for 
upwards  of  a year  to  give  notice  of  its  claim.  The  defendants  had, 
in  good  faith  and  without  notice,  entered  into  their  agreement,  and, 
before  they  received  any  notice  of  the  plaintiff’s  claim,  had  paid 
$2,000.  Again,  the  lease  was  to  run  for  five  years  from  the  time  of 
the  completion  of  the  building  upon  the  land,  so  that  the  greater 
part  of  the  term  contracted  for  had  expired.  In  these  circumstances, 
It  would  be  inequitable  to  order  specific  performance. 

Rice  v.  Rice  (1853),  2 Drew.  73,  and  McDongall  v.  MacKay  (1922),  64 
Can.  S.C.R.  1,  applied. 

The  remedy  in  damages  was  not  available  to  the  plaintiff  company  as 
against  the  defendants  G.  and  the  M.  company,  and  as  against  them 
the  action  was  dismissed. 
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In  this  action  the  plaintiff  company  claimed  specific  perform- 
ance of  an  agreement  for  a lease  and  a declaration  that  its  rights 
were  prior  and  paramount  to  the  rights  of  the  defendants  in  the 
lands  included  in  the  agreement,  and  in  the  alternative  damages 
for  delay  in  carrying  out  the  agreement  and  for  breach  thereof. 

The  action  was  tried  by  Wright,  J.,  without  a jury,  at  a Tor- 
onto sittings. 

A.  C.  McMaster,  K.C.,  for  the  plaintiff  company. 

R.  S.  Robertson,  K.C.,  for  the  defendant  Amelia  Branden- 
berger. 

J.  C . Matins,  K.C.,  for  the  other  defendants. 

June  9.  Wright,  J. : — The  action  arose  out  of  the  following 
circumstances.  Albert  Brandenberger  was  the  owner  of  a theatre 
in  the  city  of  Stratford,  and  in  1923  'he  decided  to  rebuild  the 
same  for  the  purpose  of  leasing  it  to  better  advantage.  He  enter- 
ed into  negotiations  with  the  plaintiff  company  which  resulted  in 
an  agreement  dated  the  24th  April,  1923,  whereby ; among  other 
things,  he  agreed  to  submit  to  the  plaintiff  company  on  or  before 
the  15th  May,  1923,  plans,  blue  prints,  and  specifications  passed 
by  the  building  inspector  of  the  city  of  Stratford,  shewing  in 
detail  the  work  of  reconstruction  and  remodelling  proposed  by 
him. 

This  agreement  contained  the  following  clauses : — 

“(4)  Upon  acceptance  by  the  company  of  the  said  plans, 
specifications,  and  schedule  of  equipment,  the  owner  shall  forth- 
with proceed  to  construct  the  theatre  building  and  equip  the  same 
according  to  the  said  plans,  etc.,  and  shall  have  the  same  com- 
pleted and  ready  for  government  inspection  by  the  15th  September, 
1923.” 

“(6)  Upon  the  completion  and  equipment  of  the  theatre  as 
hereinbefore  set  out,  the  parties  shall  enter  into  an  agreement  of 
lease  in  the  usual  statutory  form  whereby  the  company  shall 
lease  the  said  theatre  only  and  equipment  for  a term  of  five  years 
from  such  completion  at  an  annual  rental,”  etc. 

“(7)  The  company  shall  also  pay  business  tax,  government 
and  municipal  license  fees,  and  water  and  electric  rates  and  street 
watering  and  cleaning,  in  respect  of  theatre  only.” 

Under  a further  clause  in  the  said  agreement  it  was  provided 
that  the  lease  should  contain  a provision  giving  the  company  the 
right  to  a further  term  of  five  years  upon  giving  six  months’ 
notice  in  writing  prior  to  the  expiration  of  the  lease. 
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The  plans  and  specifications  were  never  signed  in  the  manner 
specified  in  this  agreement,  bnt  the  parties  treated  the  same  as  if 
they  had  been  so  prepared,  and  this  provision  in  the  agreement 
was  waived  by  the  parties. 

Albert  Brandenberger  proceeded  with  the  construction  of  the 
theatre  in  1923,  but  the  work  was  in  a very  uncompleted  condition 
at  his  death  on  the  20th  February,  1924.  His  estate  was  in  a 
very  involved  position  financially,  and  his  executors  were  unable 
to  complete  the  building  for  lack  of  funds.  There  was  some  cor- 
respondence between  the  executors  and  the  plaintiff  company  with 
the  object  of  getting  the  plaintiff  company  to  provide  funds  for 
the  completion  of  the  building,  but  no  arrangement  was  ever 
arrived  at. 

William  Brandenberger,  a brother  of  the  deceased,  and  one  of 
the  executors,  had  charge  of  these  negotiations.  The  other  ex- 
ecutor, Amelia  Brandenberger,  had  little  if  any  knowledge  of 
what  was  being  done.  It  may  be  mentioned  that  William  Brand- 
enberger died  some  time  before  the  trial,  but  his  evidence  on  a 
motion  was  read  at  the  trial. 

As  already  stated,  the  negotiations  with  the  plaintiff  company 
did  not  result  in  an  agreement,  so  William  Brandenberger  en- 
deavoured to  sell  the  theatre  property  in  its  uncompleted  state, 
and  finally  succeeded  in  interesting  the  defendant  G-illis  in  the 
proposition.  Gillis  in  turn  interested  Tom  Brown,  a solicitor  in 
Stratford,  and  Whitman,  manager  of  the  Bank  of  Montreal  at 
that  city,  in  the  proposition,  and  thereupon  an  agreement  between 
the  defendant  Gillis  and  the  executors  for  the  purchase  of  the 
property  was  entered  into.  This  agreement  bears  date  the  8th 
May,  1924,  and  it  was  stated  that  the  terms  of  the  deal  were 
then  agreed  upon,  although  the  affidavits  of  execution  were  sworn 
to  on  the  17th  May,  1924. 

On  the  16th  May,  the  defendant  Gillis  gave  to  the  executors 
his  cheque  for  $2,000,  and  this  was  deposited  by  the  executors  in 
the  Royal  Bank  on  the  following  day,  but  was  not  in  fact  paid  by 
the  Bank  of  Montreal,  upon  which  it  was  drawn,  until  the  19th 
May. 

On  the  17th  May,  the  agreement  was  taken  by  Mr.  Long,  a 
partner  in  the  firm  of  Brown  & Long,  to  the  registry  office,  but 
on  account  of  some  imperfection  in  the  description  it  was  refused 
registration  and  returned  to  that  firm.  The  necessary  correc- 
tions were  made  and  the  document  finally  put  in  shape  for  regis- 
tration, and  it  was  registered  on  the  20th  May,  1924,  at  12.10  p.m. 
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Before  it  was  registered,  however,  the  plaintiffs  solicitors, 
having  received  some  intimation  of  what  was  going  on,  got  in 
commnnication  with  the  firm  of  Brown  & Long,  who  acted  as  their 
agents  at  Stratford  and  who  were  also  solicitors  for  the  purchaser, 
in  reference  to  the  matter.  Mr.  Bullen,  of  the  firm  of  the  plain- 
tiff’s solicitors,  had  a telephone  conversation  with  Mr.  Long  in 
which  he  told  the  latter  that  the  plaintiff  company  was  issuing  a 
writ  and  gave  particulars  of  the  plaintiff’?,  claim.  This  was 
followed  by  a letter  of  the  same  date  confirming  the  telephone 
conversation. 

There  is  little  if  any  variation  between  the  evidence  of  Mr. 
Bullen  and  Mr.  Long  with  reference  to  this  conversation,  and  it 
is  not  contended  by  the  defendants  that  the  notice  given  by  Mr. 
Bullen  of  the  plaintiffs  claim  was  not  actual  and  sufficient  notice 
of  the  same. 

It  was  sworn  by  the  witnesses  Gillis,  Brown,  and  Whitman 
that  they  had  no  knowledge  whatever  of  the  plaintiffs  claim  until 
the  20th  May,  the  date  of  the  telephone  conversation  already  re- 
ferred to,  and  that  this  conversation  was  the  first  intimation 
received  by  them,  and  I accept  their  evidence  in  that  respect. 

It  may  here  be  mentioned  that  Mr.  Gillis  and  his  associates 
thereafter  formed  the  company  known  as  Majestic  Theatres 
Limited,  one  of  the  defendants,  and  that  the  conveyance  was  made 
by  the  executors  of  Albert  Brandenberger  direct  to  that  com- 
pany. 

After  the  purchasers  took  over  the  theatre,  they  made  very 
material  changes  in  the  plans  and  expended  in  the  neighbourhood 
of  $100,000  in  the  completion  of  the  building  and  its  equipment. 
That  the  changes  made  were  material  will  be  manifest  when  it  is 
stated  that,  at  the  death  of  Albert  Brandenberger,  the  architect 
estimated  it  would  take  $39,000  to  complete  the  building,  while 
the  defendants  actually  spent  in  the  neighbourhood  of  $100,000 
in  completion  thereof. 

The  plaintiff  claims  to  be  entitled  to  specific  performance  of 
the  agreement  against  the  defendants,  and  to  damages  against  the 
defendant  Amelia  Brandenberger  as  executrix  for  delay  in  com- 
pleting .the  same,  and  in  the  alternative  it  claims  damages. 

Counsel  for  the  plaintiff  company  contends  that,  as  the  agree- 
ment entered  into  between  the  executors  of  Albert  Brandenberger 
and  the  defendant  Gillis  was  not  registered  until  after  the  last- 
named  defendant  had  notice  of  the  plaintiff’s  claim  under  the 
agreement  for  the  lease,  therefore  any  estate  or  interest  acquired 
by  the  defendant  Gillis  is  subject  to  the  plaintiffs  rights.  He 
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contends  that  the  date  of  registration  of  this  agreement,  and  not 
the  date  of  execution,  is  the  all-important  date  when  considering 
the  rights  of  the  parties. 

I shall  deal  first  with  the  claims  of  the  plaintiff  company 
against  the  estate  of  Albert  Brandenberger,  deceased.  The  de- 
fendants contend  that  the  agreement  of  the  8th  May,  1924,  is 
not  valid  and  binding,  inasmuch  as  it  does  not  comply  with  the 
Statute  of  Frauds.  The  principal  ground  upon  which  this  de- 
fence is  based  is  that,  according  to  the  evidence  of  Clarence  Rob- 
son, the  assistant-secretary  of  the  plaintiff  company  in  1923,  who 
had  charge  of  the  negotiations,  Albert  Brandenberger  was  to  pay 
the  municipal  taxes,  whereas  the  agreement  itself,  while  not 
specifically  referring  to  municipal  taxes,  provides  that  the  lease 
shall  be  in  the  usual  statutory  form.  A reference  to  the  Short 
Forms  of  Leases  Act,  R.S.O.  1914,  c'h.  116,  will  disclose  that  the 
statutory  form  provides  that  the  lessee  shall  pay  all  taxes,  etc., 
whether  municipal,  parliamentary,  or  otherwise. 

It  is  contended,  therefore,  that  all  of  the  agreement  is  not 
contained  in  the  written  document,  and  therefore  the  agreement 
does  not  comply  with  the  Statute  of  Frauds. 

As  a general  principle  this  would  be  the  law  applicable  to  such 
a state  of  facts,  but  it  is  subject  to  this  modification,  that  a party 
may  waive  a condition  in  his  favour  and  obtain  specific  perform- 
ance of  the  remainder  of  the  agreement.  See  Soames  v.  Edge 
(1860),  Johns.  669,  123  R.R.  285.  See  also  North  v.  Loomes, 
[1919]  1 Ch.  378. 

As  the  plaintiff  in  bringing  this  action  asks  for  specific  per- 
formance of  the  agreement  as  contained  in  the  written  docu- 
ment, it  impliedly  abandons  the  oral  agreement  in  its  favour 
whereby  the  lessor  (Albert  Brandenberger)  was  to  pay  the  muni- 
cipal taxes,  so  that  I think  the  principle  of  t'he  decisions  in  the 
two  cases  already  cited  applies  here,  and  that,  notwithstanding 
the  variation  between  the  oral  and  the  written  agreement,  the 
same  is  enforceable  at  the  suit  of  the  plaintiff.  It  follows  that 
the  defendant  Amelia  Brandenberger,  as  executrix  of  Albert 
Brandenberger,  is  liable  to  the  plaintiff  company,  but  the.  nature 
and  form  of  the  remedy  I shall  hereafter  discuss. 

As  to  the  plaintiffs  claim  against  the  other  defendants.  Their 
defence  raises  some  very  difficult  and  perplexing  questions  of  law. 
The  defendants  contend  that  they  are  purchasers  in  good  faith, 
without  notice  of  the  plaintiff’s  claim,  and  are  therefore  entitled 
to  the  benefit  of  the  provisions  of  the  Registry  Act. 
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It  will  be  noted  that  the  date  on  which  these  defendants  re- 
ceived actual  notice  of  the  plaintiffs  claim  was  the  20th  May, 
whereas  the  agreement  for  purchase  of  the  property  entered  into 
by  them  was  the  8th  May,  and  the  initial  payment  of  $2,000  was 
made  by  them  on  the  16th  May,  and  the  written  agreement  was 
duly  completed  in  all  details  on  the  19th  May,  at  the  latest.  It 
is  true  that  the  conveyance  to  the  defendant  company  was  not 
executed  until  the  13th  July,  1924,  and  not  registered  until  the 
24th  July,  in  the  same  year;  and,  as  the  certificate  of  lis  pendens 
was  registered  on  the  21st  May,  1924,  all  parties  dealing  with  the 
said  lands,  after  the  last-named  date  would  have  notice  of  the 
plaintiffs  claim  and  take  subject  thereto. 
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The  first  question  for  determination  is  whether  or  not  the 
provisions  of  the  Begistry  Act  afford  a defence  to  the  defendants. 
The  Act  in  force  at  the  date  of  the  transaction  was  B.S.O.  1914, 
ch.  124,  and  the  sections  dealing  with  the  particular  aspects  of 
this  case  are  secs.  71,  72,  73,  and  75.* 

There  does  not  appear  to  be  any  decision  in  the  Courts  of 
Ontario  covering  the  question  in  issue  here.  The  plaintiff  relies 
on  the  decisions  in  Millar  v.  Smith  (1873),  23  U.C.C.P.  47,  and 
Peebles  v.  Hyslop  (1914),  30  O.L.B.  511,  as  establishing  the 
proposition  that  unless  the  purchaser  'has  paid  his  full  purchase- 
money  and  received  his  conveyance  before  he  receives  notice  of  the 
adverse  claim  he  takes  subject  to  that  claim. 

*71. — (1)  After  the  grant  from  the  Crown  of  land,  and  letters 
patent  issued  therefor,  every  instrument  affecting  the  land  or  any  part 
thereof  shall  be  adjudged  fraudulent  and  void  against  any  subsequent 
purchaser  or  mortgagee  for  valuable  consideration  without  actual 
notice,  unless  such  instrument  is  registered  before  the  registration  of 
the  instrument  under  which  the  subsequent  purchaser  or  mortgagee 
claims. 

(2)  This  section  shall  not  extend  to  a lease  for  a term  not  exceed- 
ing seven  years  where  the  actual  possession  goes  along  with  the  lease, 
but  it  shall  extend  to  every  lease  for  a longer  term  than  seven  years. 

72.  Priority  of  registration  shall  prevail  unless  before  the  prior 
registration  there  has  been  actual  notice  of  the  prior  instrument  by 
the  person  claiming  under  the  prior  registration. 

73.  No  equitable  lien,  charge  or  interest  affecting  land  shall  be 
valid,  as  against  a registered  instrument  executed  by  the  same  person, 
his  heirs  or  assigns;  and  tacking  shall  not  be  allowed  in  any  case  to 
prevail  against  the  provisions  of  this  Act. 

75.  The  registration  of  an  instrument  under  this  or  any  former 
Act  shall  constitute  notice  of  the  instrument  to  all  persons  claiming 
any  interest  in  the  land,  subsequent  to  such  registration,  notwith- 
standing any  defect  in  the  proof  for  registration,  but  nevertheless  it 
shall  be  the  duty  of  a registrar  not  to  register  any  instrument  except 
on  such  proof  as  is  required  by  this  Act. 
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It  is  contended  that  if  he  has  paid  only  part  of  his  purchase- 
price  and  has  only  an  agreement  for  purchase,  and  receives  such 
notice  before  registration  of  the  agreement,  he  has  the  right  to 
rescind  the  contract  and  recover  back  the  portion  of  the  pur- 
chase-money paid,  but  that  in  any  event  he  takes  subject  to  the 
adverse  claim. 

This  argument  is  supported  by  the  cases  cited  in  Williams  on 
Vendor  and  Purchaser,  3rd  ed.,  p.  535  et  seq. 

The  effect  of  the  decision  in  Millar  v.  Smith  is  concisely  stated 
by  the  late  Chancellor  Boyd  in  Peebles  v.  HyslopA  30  O.L.R.  at 
p.  513,  where  he  points  out  that  that  case  is  only  authority  for  the 
proposition  that  where  a subsequent  purchaser  has  actual  notice 
of  a prior  unregistered  instrument  before  the  execution  of  the 
subsequent  deed,  and  the  subsequent  deed  is  obtained  for  the 
very  purpose  of  being  registered  in  order  that  by  the  terms  of 
the  Act  ('Registry  Act)  the  unregistered  instrument  may  be 
voided,  it  is  competent  for  a court  of  law  to  give  equitable  relief 
by  virtue  of  the  statute,  and  declare  that  the  Act  shall  not  be  used 
fraudulently  in  aid  of  a person  with  such  actual  notice. 

At  p.  514  of  the  report  the  learned  Chancellor  refers  to  the 
provisions  of  sec.  70  of  the  Registry  Act  of  1910,  which  is  the 
same  as  sec.  71  of  R.S.O.  1914,  ch.  124,  and  says  that  the  facts 
as  pleaded  and  proved  fit  in  exactly  with  the  provisions  of  that 
section,  but  he  does  not  decide  the  case  then  under  consideration 
under  that  section,  as  will  be  seen  by  a reference  to  his  remarks 
at  p.  515. 

It  appears  to  me  that  sec.  71  of  the  Registry  Act  is  applicable 
to  the  facts  in  the  case  at  bar.  At  the  time  of  the  purchase  the 
purchasers  here  had  no  actual  notice  of  the  plaintiff’s  claim  or  of 
the  agreement,  and  the  agreement  under  which  the  purchasers 
claim  was  registered  before  the  plaintiff’s  agreement  was  register- 
ed. In  fact  the  latter  agreement  appears  never  to  have  been 
registered. 

As  stated  in  Peebles  v.  Hyslop,  sec.  72  strictly  applies  only  in 
cases  where  registration  of  both  instruments  is  in  question,  which 
is  not  the  case  here. 

In  Clergue  v.  McKay  (1903),  6 O.L.R.  51,  at  p.  58,  Mr. 
Justice  Osier  points  out  the  effect  of  the  registration  of  a lis  pen- 
dens, and  such  effect  as  stated  by  him  is  merely  to  prevent  the 
alienation  of  the  property  to  the  prejudice  of  the  party  register- 
ing it,  but  does  not  otherwise  interfere  with  the  rights  of  the 
parties.  In  other  words,  it  merely  preserves  the  rights  of  the 
parties  in  statu  quo. 
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At  the  same  page  he  deals  with  the  decision  in  Millar  v.  Smith , 
already  cited,  and  holds  that  if  a party  has  possession  or  has 
received  his  deed,  but  receives  notice  of  adverse  claim  prior  to 
the  registration  thereof,  that  does  not  affect  the  validity  of  the 
deed — in  other  words,  that  the  rights  of  the  parties  are  to  be 
determined  as  of  the  date  when  the  deed  is  delivered. 

This  also  appears  to  have  been  the  opinion  of  the  Chancellor 
as  expressed  in  Peebles  v.  Hyslop,  at  p.  515,  where  he  states  that 
registration  is  a supplementary  thing  created  by  statute,  but  it  is 
not  a pre-requisite  for  relief,  nor  an  obstacle  to  relief  in  the  case 
of  one  who  had  paid  his  money  and  got  his  deed  without  notice. 

I think  therefore  that  the  provisions  of  the  Registry  Act 
already  cited  afford  a complete  defence  to  the  defendants  Gillis 
and  the  Majestic  Theatres  Limited. 

But,  quite  apart  from  the  provisions  of  the  Registry  Act,  I 
think  those  defendants  would  be  entitled  to  succeed.  A somewhat 
similar  situation  to  that  arising  in  this  case  was  discussed  in 
McDougall  v.  MacKay  (1922),  64  Can.  S.C.R.  1,  as  between  two 
purchasers  uuder  agreements.  The  decision  in  that  case  was  that 
the  holder  of  the  prior  agreement  was  entitled  to  priority  on  the 
equitable  principle  that  where  the  equities  are  equal  in  all  other 
respects  that  which  is  prior  in  point  of  time  should  have  pre- 
cedence. Mr.  Justice  Anglin,  now  Chief  Justice  Anglin,  at  p. 
12  of  that  case,  based  his  judgment  on  the  rule  of  equity,  already 
cited,  but  found  as  a fact  that  there  was  no  other  sufficient  ground 
of  preference  between  them,  and  therefore  the  rule  applied. 

In  the  case  cited  by  Chief  Justice  Anglin,  Pice  v.  Rice  (1853), 
2 Drew.  73,  the  rule  is  fully  discussed  by  Vice-Chancellor  Kinders- 
ley  where  he  lays  down  the  rule  governing  such  cases  in  the  fol- 
lowing terms : “As  between  persons  having  only  equitable  interests, 
if  their  equities  are  in  all  other  respects  equal,  priority  of  time 
gives  the  better  equity;”  and  that  definition  has  been  accepted 
and  followed  in  subsequent  cases. 

On  p.  83  Vice-Chancellor  Kindersley  states:  “Indeed  it  ap- 
pears to  me  that  in  all  cases  of  contest  between  persons  having 
equitable  interests,  the  conduct  of  the  parties  and  the  circum- 
stances must  be  taken  into  consideration  in  order  to  determine 
which  has  the  better  equity.” 

Dealing  with  the  facts  in  the  present  case  with  a view  to  the 
determination  of  which  has  the  better  equity,  it  will  be  noted 
that  the  plaintiff  had  an  agreement  in  April,  1923,  which  could 
have  been  registered,  and  thereby  afforded  notice  to  all  parties 
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Wright,  J.  dealing  with  the  property  subsequent  thereto,  but  it  refrained 
1928.  from  taking  advantage  of  the  Registry  Act  and  kept  the  document 
Paramount  unregistered*  While  in  order  to  preserve  its  rights  as  against  the 
Theatres  party  with  whom  it  was  contracting,  it  was  not  bound  to  register 
■l^d*  this  document,  yet  if  it  desired  to  preserve  its  rights  against  all 
Branden-  others  it  was  incumbent  upon  it  to  do  so.  The  plaintiff  company 
berger.  took  no  steps  to  give  notice  to  any  persons  who  might  deal  with 
Albert  Brandenberger  or  his  successors  in  title  for  upwards  of  one 
year,  so  it  ought  not  to  be  heard  to  complain  of  other  persons 
dealing  with  him  in  good  faith  and  without  notice  of  their  claim. 

The  plaintiff  company  expended  no  money  in  connection  with 
the  property.  It  is  true  that  it  had  a binding  agreement  for  a 
lease.  On  the  other  hand,  the  defendant  Gillis  and  his  succes- 
sors in  title  had,  in  good  faith  and  without  notice,  entered  into 
an  agreement  for  the  purchase  of  the  property,  and,  before  they 
received  any  notice  of  the  plaintifFs  claim,  had  paid  the  sum  of 
$2,000.  In  view  of  these  facts,  I think  it  is  manifest  that  the 
equity  of  the  defendants  is  better  than  the  equity  of  the  plaintiff 
company  and  is  sufficient  to  turn  the  scale  in  their  favour,  so 
that  in  my  opinion  this  defence  must  prevail. 

There  is  another  aspect  of  the  matter  which  appears  to  me 
to  render  it  improper  to  order  specific  performance.  The  lease 
was  to  run  from  the  completion  of  the  building,  which  was  stipu- 
lated to  be  in  September,  1923 — upwards  of  four  years  ago — so 
that  a greater  part  of  the  term  contracted  for  has  expired. 

Viewing  the  whole  circumstances,  I think  that  in  any  aspect 
of  the  case  it  would  be  highly  inequitable  to  order  specific  per- 
formance, and  in  the  exercise  of  my  discretion  I so  hold. 

I do  not  think  that  the  remedy  in  damages  is  available  in 
any  case  to  the  plaintiff  company  as  against  the  defendants  Gillis 
and  the  Majestic  Theatres  Limited,  certainly  not  damages  for 
breach  of  an  agreement,  as  there  was  no  contractual  relationship 
with  the  plaintiff. 

The  findings  which  I have  made  will  result  in  judgment  for 
the  plaintiff  company  as  against  the  defendant  Amelia  Branden- 
berger as  executrix  of  Albert  Brandenberger  for  damages  for 
breach  of  contract,  with  costs,  and  for  such  purpose  there  will  be 
a reference  to  the  Local  Master  at  Stratford  to  assess  the  damages. 
As  against  the  defendants  Gillis  and  the  Majestic  Theatres 
Limited  the  action  will  be  dismissed  with  costs. 
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[IN  CHAMBERS  ] 

Re  Savignac. 

Solicitor — Bill  of  Costs — Prcecipe  Order  for  Taxation — Solicitors  Act, 
R.S.O.  1927,  ch.  19 4,  sea.  33  (c)— “Special  Circumstance s” — Re- 
tainer— Withdrawal  of,  by  Client — “ Termination  of  Action .” 

A solicitor  was  retained  by  C.  to  conduct  proceedings  in  an  action 
against  S.  The  retainer  was  not  disputed.  The  solicitor  conducted 
the  action  until  the  judgment  of  the  trial  Judge  was  given.  C.  de- 
cided to  appeal  and  commenced  proceedings  for  an  appeal.  From 
that  time  he  took  over  from  the  solicitor  the  conduct  of  and  control 
of  the  proceedings  and  of  the  appeal,  and  thereafter  the  solicitor 
merely  performed  such  services  as  C.  from  time  to  time  required  of 
him.  The  solicitor  then  delivered  his  bill  of  costs  and  in  due  time 
obtained  on  praecipe  an  order  for  its  taxation,  pursuant  to  sec.  33  (c) 
of  the  Solicitors  Act:  — 

Held,  that  C.,  by  taking  over  the  conduct  and  control  of  the  proceed- 
ings, put  an  end  to  the  general  retainer,  as  he  had  a right  to  do,  and 
the  solicitor  was  thereupon  entitled  to  claim  payment  of  his  costs, 
and,  in  the  absence  of  “special  circumstances,”  to  have  a praecipe 
order  for  taxation  of  his  bill. 

It  is  open  to  the  client  while  the  action  is  pending  to  withdraw  the 
retainer;  in  this  case  he  did  so;  and  the  circumstances  referred  to 
were  not  “special  circumstances,”  within  the  meaning  of  sec.  33, 
preventing  the  solicitor  from  obtaining  a praecipe  order. 

It  was  unnecessary  in  this  case  to  determine  whether  “termination”  of 
the  action  means  termination  by  the  trial  judgment  or  the  final 
termination  at  the  end  of  any  appeal;  or  whether  a solicitor  has  a 
right  to  claim  payment  of  his  costs  when  judgment  is  given  in  the 
action. 

Court  v.  Berlin,  [1897]  2 Q.B.  326,  and  Millar  v.  Kanady  (1903),  5 O.L.R. 
412,  referred  to. 

An  appeal  by  a solicitor  from  an  order  of  the  Local  Master  at 
Ottawa  setting  aside  a praecipe  order  obtained  by  the  solicitor 
for  the  taxation  of  his  bill  of  costs  relating  to  proceedings  in  an 
action  brought  by  his  client  against  one  Stuart  (see  Cassidy  v. 
Stuart  (1927),  61  O.L.R.  480,  and  (1928),  ante  158). 

Written  reasons  for  the  Master’s  order  were  given  as  follows : — 
An  application  by  the  client  to  set  aside  a praecipe  order  to  tax 
costs  obtained  by  the  solicitor. 

In  Underwood  Son  & Piper  v.  Lewis , [1894]  2 Q.B.  306,  it 
was  decided  that  the  contract  of  a solicitor  is  an  entire  contract 
and  that  he  cannot  sue  for  his  costs  before  the  termination  of  the 
action.  A solicitor  is  not  entitled  without  rhyme  or  reason  to 
throw  up  his  retainer,  having  given  due  notice  of  his  intention  so 
to  do.  But  it  is  also  decided  that,  if  the  solicitor  has  some  good 
reason,  if,  for  example,  the  client  has  hindered  and  prevented  him 
from  continuing  to  act  as  a solicitor  should  act,  then  upon  notice 
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he  may  decline  to  act  further  and  may  sue  for  his  costs.  The 
solicitor  did  throw  up  'his  retainer  after  he  had  served  notice  of 
appeal,  but,  he  says,  for  good  reasons.  In  this  case  the  solicitor 
asked  the  client  for  further  funds  and  declined  to  go  on  when 
such  funds  were  not  furnished. 

I have  not  to  decide  upon  this  application  whether  the  reasons 
were  valid  or  not  but  will  leave  that  question  open  to  be  decided 
in  any  further  proceedings  that  the  solicitor  may  be  advised  to 
take. 

I think  that  there  are  special  circumstances  in  this  case, 
within  the  meaning  of  sec.  33*  of  the  Solicitors  Act,  R.S.O.  1927, 
ch.  194.  I do  not  think  that  there  is  any  rigid  rule  as  to  what 
special  circumstances  must  be  shewn.  The  Legislature  has  not 
anywhere  defined  the  meaning  of  “special  circumstances.”  I 
accordingly  think  that  I should  set  aside  the  praecipe  order  with 
disbursement  costs  payable  by  the  solicitor  to  the  client. 

The  appeal  was  heard  by  Kelly,  J.,  as  in  Chambers,  at  the 
Ottawa  Weekly  Court. 

G.  F.  Henderson , K.C.,  for  the  solicitor. 

The  client  in  person. 

June  18.  Kelly,  J. : — A praecipe  order  having  been  issued 
for  the  taxation  of  a bill  of  costs  of  Mr.  Savignac  (referred  to 
hereinafter  as  “the  solicitor”)  in  connection  with  an  action  by 
Mr.  Cassidy  (hereinafter  referred  to  as  “the  client”)  against  one 
Stuart,  in  which  the  solicitor  was  retained,  the  client  moved  before 
the  Local  Master  at  Ottawa  to  set  it  aside  and  obtained  an  order 
accordingly.  From  that  order  the  solicitor  now  appeals. 

The  client  is  a member  of  the  Bar  of  many  years’  standing  in 
some  of  the  Provinces  of  the  Dominion  and  a King’s  counsel.  On 
the  argument  before  me  he  appeared  in  person,  and  I had  thus 
an  opportunity  of  understanding  the  active  part  he  took  personally 
in  any  proceedings  subsequent  to  the  judgment  in  his  action 
against  Stuart. 

* 33.  Where  the  retainer  of  the  solicitor  is  not  disputed,  and  there 
are  no  special  circumstances,  an  order  may  be  obtained  on  praecipe 


(a)  by  the  client,  for  the  delivery  and  taxation  of  the  solicitor’s 
bill; 

(&)  by  the  client,  for  the  taxation  of  a bill  already  delivered.  . . . 
(c)  by  the  solicitor,  for  the  taxation  of  a bill  already  delivered, 
at  any  time  after  the  expiration  of  one  month  from  its  delivery,  pro- 
vided no  order  for  its  taxation  has  been  previously  made. 
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The  solicitor  maintains  that  at  a certain  stage  of  the  pro- 
ceedings his  services  were  dispensed  with,  and  thereafter  any 
services  he  performed  for  the  client  were  only  in  separate  and 
isolated  instances,  where  he  acted  only  upon  specific  instructions 
and  request  by  the  client.  This  the  client  denies.  His  denial, 
however,  is  not  altogether  consistent  with  the  manner  in  which 
the  material  shews  the  proceedings  subsequent  to  the  judgment 
were  conducted,  during  which  he  was  conferring  with  other  solici- 
tors and  counsel,  issuing  notices,  etc.,  signed  by  himself  in  person, 
in  one  instance  signing  the  solicitor’s  name  to  a notice  without 
his  authority  at  the  time  (though  it  appears  that  subsequently 
this  was  brought  to  the  solicitor’s  attention  and  'he  joined  in  re- 
peating the  notice),  ordering  a transcript  of  evidence  for  use  on 
appeal  from  part  of  the  trial  judgment,  etc.  His  own  evidence 
and  his  statements  before  me  indicate  that  in  these  subsequent 
proceedings  he  personally  conferred  with  and  instructed  other 
solicitors  and  counsel  in  respect  of  his  appeal.  During  this  same 
time  the  solicitor,  on  specific  instructions,  performed  services  re- 
quired of  'him  from  time  to  time,  but  not  as  if  he  had  control 
over  and  was  responsible  for  the  conduct  of  these  proceedings,  as 
would  have  been  the  case  if  he  were  acting  on  a general  retainer. 
The  situation  was,  that  subsequent  to  the  judgment  the  client 
himself  controlled  — and  very  actively  controlled  — proceedings, 
though  calling  the  solicitor  to  his  assistance  at  times.  He  admits 
in  his  affidavit  of  the  22nd  March  that  on  the  night  of  the  13th 
February  he  handed  .a  brief  of  the  pleadings  constituting  the 
record  to  the  solicitor  to  be  copied  and  transmitted  to  the  Regis- 
trar of  the  Appellate  Division,  and  he  says  that  on  the  14th  Febru- 
ary the  position  of  matters  was  that  a refusal  of  the  solicitor  to 
continue  to  act  for  'him  would  probably  cause  his  appeal  “to  fail  as 
being  out  of  time  because  it  was  not  set  down  within  the  time  re- 
quired by  law.”  Notwithstanding  that  this  brief  was  handed  to 
the  solicitor  on  the  night  of  the  13th  to  be  copied  and  transmitted, 
he  evidently  expected  it  to  be  done  on  the  morning  of  the  14th, 
when  he  went  to  the  solicitor’s  office  to  inquire  about  it.  The 
solicitor  then  refused  to  perform  further  services  and  gave  notice 
discontinuing  any  connection  he  had  with  the  client’s  business. 
The  client  objects  to  this  action  of  the  solicitor,  maintaining 
that  the  latter  was  under  general  retainer  and  could 
not  put  an  end  to  the  relationship  except  upon  reasonable 
notice  and  upon  reasonable  grounds,  and  that  the  notice  was 
without  reasonable  cause  and  was  unreasonably  short. 
These  are  the  special  circumstances,  within  sec.  33  of  the  Solici- 
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Kelly,  J.  tors  Act,  R.S.O.  1927,  ch.  194,  on  which  he  relies.  On  this 

2928  ground  mainly  he  moved  to  set  aside  the  praecipe  order. 

I should  have  mentioned  that  on  the  same  day  that  the  solici- 

Re  " 

Savignaov  tor  refused  to  act  further  for  the  plaintiff  he  (the  solicitor)  asked 

for  payment  of  a substantial  sum  on  account  of  his  services  already 

rendered,  and  pointed  out  that  he  had  paid  out  substantial  sums  in 

carrying  on  the  clients  business.  This  gave  offence  to  the  client, 

who  refused  to  make  any  payment. 

The  situation  was  this.  The  solicitor  was  retained  by  the 
client;  the  retainer  is  not  disputed.  After  the  trial  judgment 
the  client  decided  to  appeal  and  commenced  proceedings  to  that 
end.  From  the  time  of  that  judgment  he  took  over  from  the 
solicitor  the  conduct  of  and  control  over  the  proceedings  and  of 
the  appeal,  thus  putting  an  end  to  the  general  retainer — as  was 
his  right — and  thereafter  the  solicitor  had  not  control  over  and 
was  not  in  charge  of  the  proceedings,  but  merely  performed  such 
services  as  the  client  from  time  to  time  required  of  him. 

On  the  argument  much  attention  was  directed  to  the  ques- 
tion whether  the  contract  assumed  upon  a retainer  to  a solicitor 
to  conduct  an  action  is  an  entire  contract  in  the  sense  that  it 
ends  with  delivery  of  judgment,  or  continues  to  the  end  of  the 
litigation  unless  the  retainer  is  withdrawn  by  the  client  while 
the  action  is  pending. 

In  Court  y.  Berlin , [1897]  2 Q.B.  396,  Lord  Esher,  M.R.,  at 
p.  399,  said:  “It  is  the  recognised  course  of  business  that  the 
retainer  of  a solicitor  in  such  a case  is  to  conduct  the  action  until 
its  termination,  and  that  the  contract  of  the  solicitor  who  accepts 
the  retainer  is  one  entire  contract  by  which  he  undertakes,  unless 
his  retainer  is  withdrawn,  to  conduct  the  action  until  it  is  finished.” 
Reference  was  there  made  to  Underwood  Son  & Piper  v.  Lewis , 
[1894]  2 Q.B.  306,  as  holding  that  the  retainer  of  a solicitor  in 
a common  law  action  gives  rise  to  one  entire  contract  for  the 
conduct  of  the  action  to  its  termination,  and  a solicitor  cannot 
in  the  midst  of  the  action  throw  up  his  retainer  and  sue  for  his 
costs  already  incurred  except  in  certain  cases  therein  referred  to. 

The  subject  is  treated  in  several  other  cases  such  as  Harris  v. 
Osbourn  (1834),  2 Cr.  & M.  629;  Harris  v.  Quine  (1869),  L.R. 
4 Q.B.  653;  In  re  Wingfield  & Blew , [1904]  2 Ch.  665;  Millar  v. 
Kanadg  (1903),  5 O.L.R.  412. 

It  is  unnecessary  to  decide  here  whether  “termination”  of  the 
action,  referred  to  in  the  cases,  means  termination  by  the  trial 
judgment  or  the  final  termination  at  the  end  of  any  appeal;  or 
whether  a solicitor  has  a right  to  claim  payment  of  his  costs  if  he 
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chooses  to  do  so  when  judgment  is  given  in  the  action,  the  pos- 
sibility of  which  is  suggested  by  the  late  Sir  William  Meredith 
in  his  judgment  in  Millar  v.  Kanady  {supra).  In  Court  v. 
Berlin , above  cited,  at  pp.  400,  401,  the  statement  appears  that  it 
is  open  to  a client  whilst  the  action  is  pending  to  withdraw  the 
solicitor’s  retainer.  That  is  what  happened  in  the  present  case; 
and  therefore  the  special  circumstances  on  which  the  client  has 
relied  did  not  arise. 

A further  ground  that  the  solicitor’s  bill  was  not  delivered 
in  accordance  with  the  Solicitors  Act  has  not  been  established. 

The  solicitor’s  appeal  is  allowed,  and  the  order  of  the  Local 
Master  of  the  28th  March,  1928,  is  set  aside,  with  costs  of  the 
appeal  and  of  the  motion  before  the  Local  Master. 


[APPELLATE  DIVISION.] 


Re  Toronto  General  Trusts  Corporation  and  Crowley. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Objection  to  Title 
— Building  Restrictions — “ Detached  Residence ” — Whether  “Duplex 
House ” Permissible — Application  under  Vendors  and  Purchasers 
Act,  R.S  0.  1927,  ch.  153 — Question  “ Affecting  the  Existence  or 
Validity  of  the  Contract ” — Sec.  3 of  Act. 

A trust  corporation,  the  owner  of  a tract  of  land,  designed  for  sub- 
division and  sale  for  residential  purposes,  sold  a parcel  thereof  to 
L.C.,  and  L.C.  covenanted  to  erect  upon  the  parcel  conveyed  no  build- 
ing other  than  “a  detached  residence,”  and  in  consideration  of  this 
covenant  the  corporation  covenanted  with  L.C.  that  every  deed  of 
conveyance  of  a certain  portion  of  the  land  shewn  upon  the  plan  of 
the  subdivision  would  contain  the  same  covenant  by  the  grantee 
thereof  as  that  given  by  L.G.  Subsequently  C.C.  entered  into  a con- 
tract with  the  corporation  for  the  purchase  of  a parcel,  being  part 
of  that  referred  to  in  the  corporation’s  covenant  with  L.C.,  the  con- 
tract reciting  that  it  was  made  upon  the  understanding  that  C.C. 
should  be  allowed,  in  accordance  with  the  restrictions  operating 
upon  the  land,  to  build  a duplex  dwelling.  Objection  was  taken  by 
C.C.  to  the  ability  of  the  corporation  to  convey  the  land  to  him  in 
such  a way  as  to  permit  the  erection  of  the  duplex  house  contem- 
plated, because  of  the  provisions  of  the  covenant.  An  application 
under  the  Vendors  and  Purchasers  Act  was  then  made  by  the  cor- 
poration for  a declaration  that  the  objection  was  invalid.  Notice,  in 
pursuance  of  Rule  602,  was  given  to  L.C.,  who  opposed  the  applica- 
tion, which  was  supported  by  C.C.:  — 

Held,  that  the  objection  was  valid:  a duplex  house  is  a “residence,” 
it  is  also  a “dwelling  house;”  but  it  is  not  “a  detached  residence;” 
it  is  two  attached  residences. 

Pearson  v.  Adams  (1914),  50  Can.  S C.R.  204,  followed. 
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Ilford  Park  Estates  Ltd.  v.  Jacobs,  [1903]  2 Ch.  522,  and  Re  James  and 
Cutts  (1922),  52  O.L.R.  453,  approved. 

Re  Hoidge  and  Davidson  (1923),  25  O.W.N.  430,  overruled. 

Per  Riddell,  J.A. : — The  vendor  and  purchaser  agreed  that,  if  the 
vendor  had  the  power  to  grant  the  right  to  erect  a duplex  house, 
there  was  a binding  contract;  if  not,  not;  and  the  application  was 
to  determine  the  validity  of  the  contract.  This  kind  of  application 
is  barred  from  the  Court’s  consideration  by  sec.  3 of  the  Vendors 
and  Purchasers  Act. 

An  application  by  a vendor  of  land,  under  the  Vendors  and 
Purchasers  Act,  for  an  order  declaring  invalid  a certain  objection 
taken  by  the  purchaser  to  the  title  of  the  vendor,  on  the  ground 
that  the  building  restrictions  governing  the  land  referred  to  in 
the  contract  of  sale  do  not  allow  the  erection  on  the  land  of  a 
duplex  house,  the  liberty  to  erect  such  duplex  house  being  of 
the  essence  of  the  contract  and  forming  its  foundation. 

The  motion  was  heard  by  Masten,  J.A.,  in  the  Weekly  Court, 
Toronto. 

V.  W.  Price,  for  the  vendor. 

W.  H.  Sparrow,  for  the  purchaser. 

C.  H.  A.  Armstrong,  for  Loring  C.  Christie,  added  as  a party 
interested. 

April  30.  Masten,  J.A. : — The  manner  in  which  this  ap- 
plication comes  before  the  Court  is  somewhat  unusual.  On  the 
30th  March,  1928,  the  purchaser,  Crowley,  submitted  an  offer  to 
the  vendor  for  the  purchase  of  the  lands  in  question,  which  offer 
contained  the  following  clause: — 

“The  restrictions  subject  to  which  this  property  is  offered  are 
set  out  in  detail  in  the  registered  deed  affecting  lot  28,  plan 
608-E.  This  offer  is  made  on  the  understanding  that  the  pur- 
chaser shall  be  allowed,  in  accordance  with  the  above  restrictions, 
to  build  a duplex  dwelling  on  the  lands  being  purchased  herein 
in  accordance  with  plans  and  specifications  which  will  be  sub- 
mitted to  the  vendor  for  its  approval.” 

The  offer  is  also  subject  to  the  purchaser  being  able  to  obtain 
from  the  Corporation  of  the  City  of  Toronto  a permit  for  the 
erection  of  such  duplex  dwelling. 

The  restrictions  referred  to  in  the  above  clause  were  set  out  in 
a registered  deed  made  by  the  vendor  to  Loring  C.  Christie,  and 
are  as  follows: — 

“(a)  Any  building  erected  on  the  said  land  shall  be  a detached 
residence  with  appropriate  outbuildings,  built  of  brick,  stone, 
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of  one  or  more  of  the  said  Ma&ten,  J.A. 
and  shall  not  cost  less  than 


stucco,  or  hollow  tile,  or  partly 
materials  and  partly  of  another, 

$8,500. 

“(b)  The  portion  of  land  allotted  to  any  such  dwelling  house 
shall  have  a frontage  of  not  less  than  40  feet  on  Boulton-drive. 

“(c)  The  front  wall  of  such  dwelling  house,  or  the  front  of 
any  verandah  between  the  said  wall  and  Boulton-drive,  shall 
not  be  built  or  extend  nearer  to  the  easterly  limit  of  Boulton- 
drive  than  15  feet.” 

The  requisitions  leading  up  to  the  present  application  are  con- 
tained in  correspondence  between  the  solicitors  beginning  on  the 
10th  April,  1928,  when  the  solicitor  for  the  purchaser  writes  in 
regard  to  the  registered  restrictions  affecting  this  property: — 

“We  beg  to  advise  you  that  we  have  consulted  the  authorities 
in  this  connection  and,  in  view  of  the  fact  that  the  law  does  not 
seem  clearly  defined  in  regard  to  the  erection  of  a duplex  dwelling 
where  the  restrictions  are  similar  to  those  in  this  case,  we  shall 
require  a declaration  of  the  Court  interpreting  these  restrictions 
so  as  to  allow  a duplex  dwelling  to  be  erected  in  conformity  there- 
with.” 

To  which  the  solicitors  for  the  vendor  replied: — 

“In  reference  to  the  building  restrictions,  our  clients’  under- 
standing is  that  the  restrictions  subject  to  which  this  land  is 
being  sold  permit  of  the  erection  of  a duplex  dwelling  such  as 
our  clients  plan  to  build.  You  will  note  that  the  restrictions  do 
not  refer  to  the  manner  in  which  the  dwelling  is  to  be  used,  but 
are  only  in  regard  to  the  physical  erection  of  the  building. 

“Our  view  is  that  under  the  authorities,  where  there  is  no 
limitation  as  to  user,  a duplex  dwelling  may  be  built,  and  in  any 
event  such  duplex  dwelling  comes  within  the  classification  of  a 
detached  residence.” 

On  the  argument  I was  informed  by  counsel  that  the  purchaser 
had  been  threatened  with  a motion  for  an  injunction  on  the  part 
of  Mr.  Christie  in  case  the  proposed  duplex  building  were  begun. 

The  whole  question  therefore  turns  on  the  interpretation  to 
be  placed  on  the  words  of  the  restrictions  quoted  above. 

The  erection  to  be  placed  upon  the  lands  in  question  is  describ- 
ed in  these  restrictions  as  a detached  residence,  and  as  a dwelling 
house,  both  of  which  terms  are  to  be  considered  in  determining  the 
point  at  issue. 

Having  considered  the  numerous  authorities  which  were  cited 
and  discussed  before  me,  I have  arrived  at  the  conclusion  that, 
as  often  'happens  in  the  case  of  a will,  the  determination  in  former 
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Hasten,  J.A.  cases  affords  little  assistance,  and  that  the  question  here  must  be 
1928.  dealt  with  and  considered  on  the  footing  of  the  meaning  which, 
under  all  the  circumstances  of  the  present  case,  is  to  be  attached 
to  these  very  restrictions.  Upon  the  best  consideration  that  I 
have  been  able  to  give  to  the  matter,  feeling  myself  free  to  deal 
with  it  in  the  way  I have  indicated  above,  I arrive  at  the  conclu- 
sion that  the  words  in  question,  under  all  the  circumstances  dis- 
closed in  the  material,  connote  a separate  dwelling  house,  that  is 
where  one  dwells  detached  from  other  dwellers.  I am  confirmed  in 
this  view  by  the  circumstance  that,  if  the  only  consideration  that 
is  to  weigh  is  the  fact  that  the  building  is  a single,  separate,  and 
distinct  building  in  its  construction,  then  an  apartment-house  with 
hundreds  of  people  living  in  it  would  be  a detached  residence. 
Not  only  so,  but  in  the  present  case  the  material  filed  before 
me  shews  that  certain  of  the  conveniences  forming  part  of  the 
proposed  building  consist  of  an  upper  storey  used  in  common  for 
the  servants  of  the  two  families  living  in  it  and  certain  of  the 
basement  rooms  are  to  be  used  in  common.  Certainly  this  does 
not  indicate  that  one  is  residing  there  detached  from  others,  and 
I cannot  but  think  that  the  term  “residence”  carries  with  it  the 
idea  of  residing  and  using. 

For  all  these  reasons  I am  of  opinion  that  the  application  of 
the  vendor  fails  and  must  be  refused,  but  the  question  is  undoubt- 
edly not  easy  of  solution,  and,  as  it  is  of  great  importance,  it  will 
be  an  entirely  proper  case  upon  which  to  take  the  opinion  of  the 
Appellate  Division. 

Costs  will  follow  the  result  unless  special  arrangments  other- 
wise have  been  made. 


T'he  vendor  appealed  from  the  order  of  Hasten,  J.A. 

May  28.  The  appeal  was  heard  by  Latchford,  C.J.,  Riddell, 
Middleton,  and  Orde,  JJ.A. 

Price , for  the  appellant.  The  proposed  duplex  dwelling  con- 
forms to  the  words  of  the  restriction,  “detached  dwelling-house.” 
The  restriction  does  not  carry  with  it  the  idea  of  the  manner  in 
which  the  dwelling  is  to  be  used  or  occupied.  “Detached”  refers 
to  physical  construction  and  not  to  user.  There  is  a distinction  be- 
tween an  apartment-house  and  a duplex,  that  is,  in  appearance. 
Reference  to  Re  Hoidge  and  Davidson  (1923),  25  O.W.N.  430; 
Re  Coulter  and  Johnston  (1923),  25  O.W.N.  342;  Bennett  v. 
Petrino  (1923),  235  N.Y.  474;  Pepall  v.  Macpherson  (1922),  23 
O.W.N.  71,  382;  Kvmber  v.  Admans,  [1900]  1 Ch.  412;  Re  James 
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and  Cutts  (1922),  52  O.L.R.  453;  Harmon  v.  Burow  (1919),  106 
Atl.  Repr.  310;  Hamnett  v.  Born  (1915),  93  Atl.  Repr.  505; 
Wright  v.  Berry  (1903),  19  Times  L.R.  259;  Pearson  v.  Adkims 
(1912-14),  27  O.L.R.  87,  28  O.L.R.  154,  50  Can.  S.C.R.  204;  Re 
Robertson  and  Defoe  (1911),  25  O.L.R.  286;  Campbell  v.  Bain- 
bridge , [1911]  2 Scots  L.T.R.  373. 

G.  W.  Hewitt , for  the  purchaser,  respondent,  adopted  the  argu- 
ment of  counsel  for  the  vendor,  and  submitted  that  Re  Hoidge  and 
Davidson , supra,  was  authority  for  the  contention  that  the  kind 
of  duplex  which  it  was  proposed  to  erect  came  within  the  restric- 
tion. 

Armstrong,  for  Christie,  respondent,  contended  that  the  duplex 
dwelling  proposed  to  bo  erected  would  sin  against  the  restriction. 
It  was  not  “detached.”  When  two  dwellings  are  side  by  side,  or 
one  is  superimposed  on  the  other,  they  are  attached,  not 
detached.  The  intention  of  the  parties  to  the  agreement  must  be 
looked  at:  the  original  intention  was  to  save  the  neighbourhood 
from  just  such  buildings.  Pearson  v.  Adams , 27  O.L.R.  87, 
concluded  the  matter.  He  also  relied  upon  Re  James  and  Cutts, 
Pepall  v.  Macpherson,  and  Wriqht  v.  Berry,  supra:  Re  Puqh 
(1926),  31  O.W.N.  11. 
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June  23.  Middleton,  J.A. : — An  appeal  by  the  vendors  from 
the  order  of  Mr.  Justice  Masten,  pronounced  on  the  30th  April, 
1928,  upholding  an  objection  taken  by  the  purchaser  to  the  title 
of  the  vendor,  based  upon  a building  restriction  affecting  the  land 
in  question. 

The  vendor,  as  executor  of  the  late  Samuel  Nordheimer,  is 
the  owner  of  a considerable  tract  of  land  which  it  is  intended  to 
subdivide  and  sell  for  residential  purposes.  On  the  7th  October, 
1927,  one  Loring  C.  Christie  bought  a parcel  of  this  tract  for 
residential  purposes,  and  the  transaction  with  him  culminated  in 
a deed  bearing  date  the  1st  December,  1927,  by  which  he  covenanted 
and  agreed  to  erect  upon  the  parcel  conveyed  to  him  no  building 
other  than  a detached  residence,  and  in  consideration  of  this 
covenant  on  his  part  the  vendor  covenanted  with  him  that  every 
deed  of  conveyance  dealing  with  a certain  portion  of  the  lands 
shewn  upon  the  plan  of  the  subdivision  would  contain  the  same 
covenant  by  the  grantee  thereof  as  that  then  given  by  the  said 
Christie. 

On  the  30th  March,  1928,  Charles  Crowley,  the  purchaser, 
entered  into  a contract  with  the  vendor  for  the  purchase  of  a 
parcel  of  land,  being  part  of  that  referred  to  in  the  covenant  just 
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quoted,  the  contract  reciting  that  it  is  made  upon  the  understand- 
ing that  the  purchaser  shall  be  allowed,  in  accordance  with  the 
restrictions  operating  upon  the  land,  to  build  a duplex  dwelling 
in  accordance  with  plans  to  be  submitted  to  the  vendor  for  its 
approval.  Objection  was  taken  by  the  purchaser  to  the  ability  of 
the  vendor  to  convey  the  land  to  him  in  such  a way  as  to  permit 
the  erection  of  the  duplex  house  contemplated,  because  of  the  pro- 
visions contained  in  the  covenant  referred  to.  This  application 
was  then  launched  for  the  purpose  of  determining  the  validity  of 
the  objection,  and,  in  accordance  with  the  provisions  of  Rule  602, 
notice  was  given  to  Mr.  Christie,  so  that  the  question  might  be 
determined  not  only  as  between  the  vendor  and  the  purchaser  but 
so  as  to  bind  Mr.  Christie. 

The  motion  was  heard  by  Mr.  Justice  Masten,  and  he 
determined  that  the  objection  was  a good  and  valid  objection  to 
the  title  of  the  vendor,  and  that  it  had  not  been  satisfactorily 
answered;  and  from  that  decision  this  appeal  is  now  brought. 

The  learned  Judge  arrived  at  the  conclusion  that  the  words 
quoted,  under  the  circumstances  disclosed  in  the  material,  connote 
a separate  dwelling  house,  that  is  a dwelling  in  which  one  dwells 
detached  from  all  other  dwellers,  and  that  a duplex  house  was 
for  this  reason  objectionable  to  the  covenant. 

T'he  appeal  was  very  carefully  and  forcibly  argued  by  counsel 
for  the  appellant,  who  was  supported  in  his  contentions  by  counsel 
for  the  purchaser.  Mr.  Christie,  on  the  other  hand,  maintained 
the  contention  that  he  would  be  very  seriously  prejudiced  by  de- 
gradation of  the  entire  neighbourhood  by  the  permitting  of  the 
erection  of  duplex  houses  in  a territory  which  he  thought  was  set 
apart  by  his  agreement  with  the  company,  as  a place  where  single 
detached  residences  to  be  occupied  by  one  family  only  were  to  be 
erected. 

The  entire  argument  for  the  appellant,  it  seems  to  me,  ignored 
the  true  significance  of  the  word  “detached”  found  in  the  covenant 
in  question.  What  is  required  is  that  “any  building  erected  on 
the  said  land  shall  be  a detached  residence  with  appropriate  out- 
buildings . . . and  shall  not  cost  less  than  $8,500”.  It  may 

be  conceded  that  a duplex  house  is  a residence.  It  is  also  a dwell- 
ing house,  but  I think  it  is  clearly  not  a detached  residence.  It 
is  two  attached  residences. 

I think  the  matter  is  concluded  by  the  decisions  in  the  case  of 
Pearson  v.  Adams  27  O.L.R.  87,  28  O.L.R.  154,  50  Can.  S.C.R. 
204.  I refer  particularly  to  the  judgment  of  the  present  Chief 
Justice  of  Canada  found  in  the  Supreme  Court  report  at  pp.  210 
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and  211.  He  treats  the  construction  of  a restrictive  covenant  as 
being  precisely  the  same  as  that  which  would  arise  if  the  proper- 
ties were  described  in  the  same  words  in  a contract  for  sale: — 

“It  would  be  a most  extraordinary  description  of  a modern 
apartment-house,  such  as  the  defendant  proposes  to  erect,  to  call 
it  ‘a  detached  dwelling  house/ — a description  that  nobody  would 
ever  dream  of  using  colloquially.  No  purchaser  of  a property, 
which  he  had  not  seen  but  had  bought  relying  on  the  vendor’s 
description  of  it  as  ‘a  detached  dwelling  house/  would  expect  to 
have  foisted  upon  him  or  be  compelled  to  take,  as  answering  that 
description,  an  apartment-house  such  as  the  defendant’s  plans 
provide  for  . . . Each  apartment  in  the  modern  residential 

apartment-building  is  a residence.  I cannot  understand  how  such 
a building  can  be  deemed  in  compliance  with  a covenant  that  ‘every 
residence  erected  on  the  land  shall  be  a detached  house.’  ” 

Mr.  Justice  Brodeur  in  the  same  case  says  (p.  214)  : — 

“The  apartmentj  proposed  to  be  built  might  be  a house  and  a 
detached  house;  but  being  a series  of  separate  dwellings,  it  is 
not  the  detached  dwelling  house  which  the  parties  had  in  view, 
\iz,,  a 'house  for  the  residence  of  one  family.  The  apartment 
is  more  connected  with  the  idea  of  flats,  than  with  the  idea  of  a 
detached  dwelling  house.” 

The  case  there  was  an  attempt  to  regard  an  apartment  as  a 
detached  dwelling  house,  but  everything  in  these  judgments  is 
equally  appropriate  to  the  attempt  here  to  construe  a duplex  house 
as  a detached  dwelling  house.  Clearly  what  the  parties  had  in 
view  is  that  which  was  described  by  Mr.  Justice  Brodeur  as  a 
house  for  the  residence  of  one  family,  and  not  a house  planned 
and  designed  for  the  residence  of  more  than  one  family. 

Upon  the  argument  great  reliance  was  placed  upon  the  decision 
of  Mr.  Justice  Mowat  in  Re  Hoidge  and  Davidson,  25  O.W.N.  430, 
that  in  a covenant  of  this  description  the  words  “detached  house” 
mean  a house  which  to  all  appearance  is  a single  house  although 
it  may  be  internally  arranged  or  adapted  for  two  families,  a 
decision  admittedly  in  conflict  with  the  decision  of  Swinfen  Eady, 
J.,  in  Ilford  Parks  Estates  Ltd.  v.  Jacobs,  [1903]  2 Ch.  522. 
That  learned  Judge  held  that  a duplex  house  was  a violation  of  a 
covenant  that  not  more  than  one  house  should  be  erected  on  any 
lot,  saying  (p.  526)  : “It  is  merely  a case  of  one  house  super- 
imposed on  another  from  which  it  is  divided  horizontally,  while 
in  the  ordinary  case  of  semi-detached  houses  the  division  is 
vertical.” 
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I am  quite  unable  to  agree  with  the  view  entertained  by  my 
late  brother.  It  is  truth  and  actuality  with  which  the  Courts 
are  concerned,  and  the  architectural  hypocrisy  by  which  the  actual- 
ity is  disguised  and  the  house  is  made  to  appear  to  be  something 
which  it  is  not,  does  not  in  the  least  change  the  fact.  Here  that 
which  it  is  sought  to  erect  is  admittedly  a duplex  house,  and  we 
are  not  called  upon  to  enter  into  the  discussion  of  what  may  be 
done  without  an  actual  breach  of  the  covenant.  The  question  is 
one  of  fact  in  each  case — is  the  building  in  truth  two*  dwellings  or 
two  residences,  or  is  it  but  one?  As  put  by  the  present  Chief 
Justice  of  this  Court  in  Re  James  and  Cutis , 52  O.L.R.  453,  at 
pp.  455,  456,  "It  shall  be  used  for  the  purpose  of  ‘a/  that  is, 
one,  ‘dwelling  house’  and  residence  only.  What  is  intended  is 
the  erection  of  a building  which  shall  be  used  for  the  purpose  of 
two  dwelling  houses  and  residences,  one  superimposed  upon  the 
other — a purpose  which  sins  against  the  covenant.” 

The  appeal  should  be  dismissed  with  costs  payable  by  the 
vendor  to  the  purchaser  and  to  the  third  party. 


Latcheord,  C.J.,  and  Orde,  J.A.,  agreed  with  Middleton, 
J.A. 


Riddell,  J.A. : — It  is  obvious,  and  is,  indeed,  stated  that  the 
whole  object  of  this  application  is  to  determine  the  validity 
of  a contract  between  the  vendor  and  the  purchaser — t'he  parties 
agreeing  that,  if  the  vendor  has  the  power  to  grant  the  right  to 
erect  a duplex  house,  there  is  a binding  contract;  if  not,  not. 
There  is  no  dispute  between  the  parties  as  to  the  existence  of  this 
right;  both  wish  it  declared  to  exist — i.e.,  that  there  is  an  existing 
and  valid  contract.  This  kind  of  application  seems  to  me  to  be 
barred  from  our  consideration  by  sec.  3*  of  the  Vendors  and  Pur- 
chasers Act,  R.S.O.  1927,  ch.  153.  I would  not  by  this  sort  of 
side-wind  give  any  opinion.  But,  as  I understand  that  my  learned 
brethren  think  the  application  within  the  statute,  I have  no  hesita- 
tion in  saying  that  the  judgment  appealed  from  is  wholly  right. 

Appeal  dismissed  with  costs. 

* 3.  A vendor  or  purchaser  . . . may  apply  in  a summary  way  to 
the  Supreme  Court  or  a Judge  thereof  in  respect  of  any  requisition 
or  objection  ...  or  any  other  question  arising  out  of  or  connected 
with  the  contract,  except  a question  affecting  the  existence  or  validity 
of  the  contract. 
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Hake  & Chase  of  Toronto  Ltd.  v.  Commercial  Finance 
Corporation  Ltd. 

Sale  of  Goods — Conditional  Sale  Agreement — Default — Repossession  by 
Assignees  of  Vendors — Delivery  to  Vendors — Implied  Authority  to 
Resell — “ Mercantile  Agent” — Factors  Act,  R.S.O.  1914,  eh.  137, 
secs.  2 (c),  3 — Conditional  Sales  Act,  R.S.O.  1914,  ch.  136,  secs.  3,  8. 

A firm  of  dealers  in  automobiles  sold  to  G.  an  automobile  upon  a 
conditional  sale  agreement.  The  dealers  transferred  the  agreement 
to  the  defendants,  a financial  company,  whose  regular  business  was 
the  financing  of  such  transactions.  G.  not  paying,  the  defendants 
repossessed  the  car,  and,  having  no  facilities  for  storing  or  selling; 
automobiles,  had  the  vehicle  placed  “on  the  floor”  of  the  dealers. 
After  a time,  the  dealers  sold  the  vehicle  to  N.  under  a similar 
agreement,  which  they  transferred  to  the  plaintiffs.  The  defendants 
took  possession  of  the  vehicle,  and  in  this  action  the  plaintiffs  sought 
to  recover  possession  of  it  and  asked  for  other  relief,  claiming  under 
the  resale  made  by  the  dealers.  There  was  no  question  of  fraud  or 
bad  faith  on  the  part  of  any  one: — • 

Held,  conceding  that  no  special  instructions  were  given  by  the  defend- 
ants to  the  dealers  to  sell  this  particular  vehicle,  that  the  whole 
course  of  dealing  between  them  made  it  clear  that  the  dealers 
were  expected  to  sell  the  vehicles  placed  with  them  and  put  “on 
the  floor” — i.e.,  “the  selling  floor;”  and  the  plaintiffs  were  entitled 
to  recover  possession. 

The  dealers  were  “mercantile  agents”  within  the  meaning  of  the 
Factors  Act,  sec.  2(c),  and  the  sale  was  authorised  by  sec.  3. 

Per  Masten  and  Orde,  JJ.A.: — After  the  expiration  of  the  delay  of 
20  days  prescribed  by  sec.  8 of  the  Conditional  Sales  Act,  and  the 
service  of  the  notice  of  sale  therein  mentioned,  the  effect  of  the 
registration  of  the  conditional  sale  agreement  under  sec.  3 of  that 
Act  was  exhausted,  it  being  operative  only  “as  against  a subsequent 
purchaser  or  mortgagee  claiming  from  or  under  the  purchaser.” 

Per  Orde,  J.A. : — There  being  ample  evidence  , of  a course  of  dealing 
which  gave  the  dealers  implied  authority  to  sell  the  vehicle,  there 
was  no  reason  for  invoking  the  provisions  of  the  Factors  Act  for 
the  relief  of  the  plaintiffs. 

Appeal  by  t'he  plaintiffs  from  the  judgment  of  his  Honour 
Judge  Widdifield,  one  of  the  Judges  of  the  County  Court  of  the 
County  of  York,  dated  the  29th  March,  1928,  dismissing  the 
plaintiffs*  action,  which  was  brought  to  recover  possession  of  an 
automobile  and  for  a declaration  and  damages. 

The  following  statement  is  taken  from  the  judgment  of  Mas- 
ten,  J.A. : — 

The  facts  of  this  case  may  be  briefly  stated.  On  the  23rd 
April,  1926,  a firm  of  automobile  dealers,  carrying  on  business  as 
“Auto  Motor  Sales  Company,**  sold  a motor-car  for  $650  to  one 
Galant.  Certain  cash  was  received  on  account  by  the  vendor,  and 
the  balance  remaining  unpaid  was  secured  by  a series  of  promissory 
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notes  and  by  a conditional  sale  agreement,  which  was  duly  tiled 
pursuant  to  the  Conditional  Sales  Act.  The  Auto  Motor  Sales 
Company,  in  consideration  of  $400,  transferred  this  conditional 
sale  agreement  and  the  notes  (endorsed  by  them)  to  the  defendant 
company,  who  still  hold  all  these  securities.  Subsequently  the 
purchaser  of  the  car  made  default  in  payment  of  the  instalments 
falling  due  and  on  the  13th  September,  1926,  the  defendant  com- 
pany repossessed  the  car.  They  have  no  place  of  their  own  in 
which  to  store  repossessed  cars,  nor  any  organisation  for  selling 
them,  and  so,  after  seizing  the  car,  they  delivered  possession  of  it 
to  the  Auto  Motor  Sales  Company,  who  were  liable  to  them  as 
endorsers  of  the  sale-notes. 

On  the  16th  November,  1926,  the  Auto  Motor  Sales  Company 
resold  the  car  to  one  Nelson,  received  certain  notes  and  a con- 
ditional sale  agreement  covering  part  of  the  purchase-price,  and 
then  sold  and  transferred  this  agreement  to  the  plaintiffs.  There- 
after the  defendant  company,  claiming  under  the  original  sale 
agreement  held  by  them,  took  possession  of  the  car  and  now  hold 
the  same. 

The  plaintiffs  allege  that  under  the  provisions  of  sec.  3 of  the 
Factors  Act,  R.S.O.  1914,  ch.  137,  the  Auto  Motor  Sales  Com- 
pany were  mercantile  agents  within  the  meaning  of  that  Act,  and 
that  the  sale  effected  by  them  was  good  and  valid  and  the  trans- 
fer to  the  plaintiffs  of  the  conditional  sale  agreement  gives  them 
the  ownership  of  the  car. 

The  trial  Judge  found  that  both  the  original  sale  and  the  re- 
sale were  bond  fide  and  that  the  conditional  sale  agreements  taken 
in  pursuance  of  them  were  regularly  filed;  and  he  held  that  the 
Auto  Motor  Sales  Company  received  and  held  the  car  for  storage 
purposes  only,  that  is,  as  bailees  for  the  defendant  company,  and 
were  not  mercantile  agents  within  the  intendment  of  the  Factors 
Act. 


May  31.  The  appeal  was  heard  by  Latchford,  C.J.,  Riddell, 
Middleton,  Masten,  and  Orde,  JJ.A. 

A.  G.  Slaght,  K.C.,  for  the  appellants.  Nelson,  who  purchased 
the  car  from  the  Auto  Motor  Sales  Company,  purchased  it  for 
value  without  notice  and  obtained  a good  title  through  the  Auto 
Motor  Sales  Company,  mercantile  agents,  acting  in  the  ordinary 
course  of  their  business  as  mercantile  agents;  and  the  contract 
entered  into  between  Nelson  and  the  Auto  Motor  Sales 
Company  having  been  purchased  for  value  by  the  appellants, 
they  have  a good  title  to  the  car  as  against  the  defendants.  Under 
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the  provisions  of  sec.  3 of  the  Factors  Act,  R.S.O.  1914,  ch.  137, 
the  Auto  Motor  Sales  Company  were  mercantile  agents  within  the 
meaning  of  that  Act  and  had  implied  authority  to  sell  the  car. 
The  learned  Judge  below  erred  in  holding  that  the  Auto  Motor 
Sales  Company  received  and  held  the  car  for  storage  purpose 
only.  Reference  to  Liquid  Carbonic  Co.  Ltd.  v.  Rountree  (1923), 
54  O.L.R.  75,  at  p.  78;  International  Business  Machines  Co.  Ltd. 
v.  Guelph  Board  of  Education  (1927),  61  O.L.R.  85,  at  p.  87, 
[1928]  S.C.R.  200. 

G.  N.  Shaver , for  the  defendants,  respondents.  The  learned 
Judge’s  finding  that  the  Auto  Motor  Sales  Company  received  and 
held  the  car  for  storage  only  is  right  upon  the  evidence.  The 
company  were  not  mercantile  agents  within  the  meaning  of  the 
Factors  Act.  They  had  no  express  authority  to  sell.  And  the 
appellants  have  not  established  an  estoppel.  Therefore  the  Auto 
company  were  not  mercantile  agents  at  all.  They  bought  out- 
right and  sold  as  owners.  Even  if  they  were  agents,  this  sale  was 
not  in  the  ordinary  course  of  their  business.  The  equities  were  in 
favour  of  the  respondents.  Reference  to  Whitney-M orton  Co.  v. 
Short  (1922),  67  D.L.R.  573;  Cole  v.  North  Western  Bank 
(1875),  L.R.  10  C.P.  354;  Cunningham  v.  Richardson , [1924] 
N1Z.L.R.  433 ; Dominion  Carriage  Co.  v.  Wilson  & Humphries 
(1910),  2 O.W.N.  214. 

Slaght,  K.C., in  reply,  referred  to  Re  Fairweathers  Ltd.  (1921), 
51  O.L.R.  438. 

June  23.  Masten,  J.A.  (after  setting  out  the  facts  as 
above)  : — The  words  of  sec.  3 of  the  Factors  Act,  R.S.O.  1914, 
ch.  137,  so  far  as  they  relate  to  the  circumstances  here  in  ques- 
tion, are  as  follows: — 

“Where  a mercantile  agent  is,  with  the  consent  of  the  owner, 
in  possession  of  goods  or  of  the  documents  of  title  to  goods,  any 
sale,  pledge  or  other  disposition  of  the  goods  made  by  him,  when 
acting  in  the  ordinary  course  of  business  of  a mercantile  agent, 
shall,  subject  to  the  provisions  of  this  Act,  be  as  valid  as  if  he  were 
expressly  authorised  by  the  owner  of  the  goods  to  make  the  same; 
provided  that  the  person  taking  under  the  disposition  acts  in  good 
faith  and  has  not  at  the  time  thereof  notice  that  the  person  making 
the  disposition  has  not  authority  to  make  the  same.” 

And  the  definition  of  mercantile  agent  contained  in  sec.  2 
(c)  is  as  follows: — 

“ Mercantile  Agent’  shall  mean  a mercantile  agent  having, 
in  the  customary  course  of  his  business  as  such  agent,  authority 
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App.  Div.  either  to  sell  goods  or  to  consign  goods  for  the  purpose  of  sale, 
1928.  or  buy  goods,  or  to  raise  money  on  the  security  of  goods.” 
H— & There  being  admittedly  in  the  present  case  no  express  or 
Chase  specific  authority  given  to  the  Auto  Motor  Sales  Company  to  sell, 
°F  Ltd°NT°  fiues^on  becomes  one  of  fact  as  to  whether  they  had  from  the 
v.  course  of  dealing  and  the  surrounding  circumstances  an  implied 
C°/iNANcIEALauthority  ^rom  the  defendant  company  to  sell  the  car. 

Cobpoba-  Upon  the  best  consideration  that  I have  been  able  to  give  both 
tion  Ltd.  judgment  below  and  to  the  full  and  satisfactory  arguments 

Masten,  J.A.  that  were  elaborated  before  us,  I have  reached  the  conclusion  that 
, the  Auto  Motor  Sales  Company  had  such  an  implied  authority. 

The  business  of  the  Auto  Motor  Sales  Company  was  to  sell 
new  and  second-hand  automobiles.  In  the  carrying  on  of  that 
business  the  defendant  company  co-operated  with  them  by  financ- 
ing their  operations.  The  object  of  both  parties  was  to  promote 
the  sale  of  automobiles  to  the  public  on  credit.  That  was  the 
business  in  which  they  were  engaged  and  in  which  they  were  co- 
operating with  each  other. 

When  in  some  particular  case  the  purchaser  failed  to  pay  his 
instalments  and  the  car  which  he  had  undertaken  to  buy  was  re- 
possessed both  parties  became  concerned  in  getting  their  money 
either  by  resale  of  the  car  after  21  days  or  by  recovering  payment 
of  the  balance  due  from  the  purchaser. 

I pause  here  to  point  out  that  after  the  expiry  of  the  delay  of 
20  days  prescribed  by  sec.  8 of  the  Conditional  Sales  Act,  R.S.O. 
1914,  ch.  136,  and  the  service  of  the  notice  of  sale  therein  men- 
tioned, the  effect  of  the  registration  of  the  conditional  sale  agree- 
ment under  sec.  3 of  that  Act  was  exhausted,  it  being  operative 
only  as  “against  a subsequent  purchaser  or  mortgagee  claiming 
from  or  under  the  purchaser.”  The  present  plaintiffs  claim  not 
under  the  original  purchaser  but  under  the  resale  made  by  the 
Auto  Motor  Sales  Company. 

Resuming  now  an  account  of  the  course  of  events  in  the  pres- 
ent case,  the  car  having  been  repossessed  by  the  defendant  com- 
pany under  the  authority  of  the  conditional  sale  agreement  held 
by  it,  it  transpired  that  that  company  had  no  garage  in  which  to 
store  the  car,  nor  any  organisation  to  secure  its  resale.  Accord- 
ing to  the  evidence,  the  defendant  company  looked  primarily  to 
the  Auto  Motor  Sales  Company  for  repayment  of  their  advance, 
and,  according  to  their  usual  practice,  entrusted  the  car  to  the 
possession  of  that  concern,  thus  ridding  themselves  of  all  trouble 
and  expense  in  connection  with  storage  and  resale.  The  Auto 
Motor  Sales  Company,  as  endorsers  of  the  promissory  notes,  were 
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guarantors  of  the  defendant  company,  and  on  payment  of  the 
notes  would  be  entitled  to  be  subrogated  to  the  defendant  company 
in  respect  to  their  security,  viz.,  the  property  in,  the  car.  Giving 
possession  of  the  car  to  the  Auto  Motor  Sales  Company  'had  thus 
the  further  advantage  that  it  relieved  the  defendant  company  not 
only  from  the  trouble  and  expense  of  hunting  up  a new  purchaser, 
but  also  from  conferring  and  co-operating  with  the  Auto  Motor 
Sales  Company  in  respect  to  the  propriety  of  any  proposed  sale. 
Both  parties  were  naturally  desirous  of  effecting  a prompt  resale 
of  the  repossessed  car,  for  it  was  useless  to  them  except  for  the 
purpose  of  sale,  and  was  deteriorating  in  value  as  time  went  on. 
The  arrangement  as  effected  was  therefore  not  only  convenient 
but  was  adapted  to  ensure  a prompt  realisation,  through  the 
guarantors,  of  the  highest  price  obtainable  for  the  car. 

According  to  the  evidence  of  the  defendant  company’s  manager, 
a similar  practice  had  obtained  in  other  cases,  and  the  cars  so 
placed  in  the  possession  of  the  Auto  Motor  Sales  Company  had 
been  sold  by  them  without  objection  from  the  defendant  company, 
though  without  its  active  or  express  concurrence.  At  p.  35  of 
his  cross-examination,  the  witness  O’Grady,  manager  of  the  de- 
fendant company,  testifies  as  follows : — 

“Q.  And  any  car  that  you  would  require  to  repossess,  where 
the  Auto  Motor  Sales  were  connected  with  it,  of  course  it  would 
go  right  back  to  their  floor?  A.  Yes. 

“Q.  The  reason  you  deliver  the  car  to  the  dealer  is  because  he 
endorses  the  note,  and  you  look  to  him  to  pay,  where  the  cus- 
tomer cannot  or  will  not  ? A.  That  is  correct. 

“Q.  Through  the  resale  of  the  car,  of  course?  A.  No,  we 
think  that  our  dealers,  that  we  are  doing  business  with,  are  good 
enough  financially  to  pay  us  the  amount  of  the  note  that  is  left 
unpaid  when  the  car  comes  back  on  their  floor. 

“Q.  But  sometimes  the  dealer  makes  a resale  and  pays  you  in 
that  way  ? A.  Sometimes,  unfortunately,  they  cannot  pay  us  all 
the  money. 

“Q.  And  sometimes  they  have  to  go  and  resell  the  car  and  pay 
you  out  of  the  other  contract?  A.  Or  sometimes  they  might  sell 
another  car. 

“Q.  You  have  received  money  from  the  fruits  of  a dealer’s 
sale  of  a car  from  their  own  floor,  where  you  have  got  the  money 
from  another  finance  company,  haven’t  you?  A.  Not  until 
afterwards.  We  cannot  tell — 

“Q.  But  you  have  taken  the  money  ? A.  We  cannot  tell  where 
the  money  comes  from.  It  goes  into  the  general  pot  of  the  dealer. 
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“Q.  You  do  not  turn  back  the  money,  however,  which  you  get 
in  that  way?  A.  No. 

“Q.  As  a matter  of  fact,  on  very  many  occasions  you  have  got 
the  money  from  the  plaintiff  company  in  that  way,  through  re- 
sales by  dealers,  haven’t  you?  A.  Well,  I do  not  know.  It  would 
be  hard  to  prove. 

“Mr.  Shaver:  Does  not  that  work  both  ways? 

“Mr.  Cowan : Q.  The  repossessed  cars,  which  you  repossess 
in  the  way  in  which  you  'have  told  us,  the  dealer  goes  ahead  and 
makes  a sale,  and  you  say  that  you  expect  to  get  all  the  money — 
is  that  it?  A.  We  expect  to  get  all  the  money,  whether  he  sells 
the  car  or  not.  It  does  not  always  work  out  in  practice. 

“Q.  Because  sometimes  in  practice  he  only  pays  you  part  of 
the  money  each  month  and  keeps  up  the  instalments  on  the  old 
contract — is  that  right?  A.  Yes.  Sometimes  we  allow  some 
latitude  for  him  to  keep  up  the  payments. 

“Q.  But  sometimes  a new  sales  contract  goes  through  al- 
though the  old  one  is  outstanding?  A.  Yes,  a new  sales  contract 
could  sometimes  take  up  an  old  one. 

“Q.  But  the  dealers  are  selling  repossessed  cars  all  the  time  in 
that  way,  in  order  to  protect  themselves  and  to  protect  your  com- 
pany? A.  Not  very  often  in  that  way — sometimes. 

“Q.  Then  you  would  deduct  the  balance  of  the  old  contract 
from  the  proceeds  of  the  new — that  is  what  you  say?  A.  Yes.” 

While  no  general  or  express  authority  appears  to  have  been 
given  for  this  practice  of  sale  of  repossessed  cars  by  the  dealer, 
there  is  no  evidence  that  the  defendant  company  ever  objected  to 
it,  though  they  naturally  and  properly  expected  the  proceeds  of 
the  resale  to  come  to  them. 

My  conclusion  from  all  the  evidence  is  that  the  Auto  Motor 
Sales  Company  had  authority  implied  from  all  the  circumstances, 
including  the  antecedent  practice,  to  sell  repossessed  cars  without 
any  specific  authorisation  in  each  particular  case,  and  consequently 
that  the  Auto  Motor  Sales  Company  were  mercantile  agents  within 
the  definition  contained  in  clause  2(c)  of  ch.  137,  R.S.O.  1914. 

Before  reaching  this  conclusion  I have  read  and  considered 
not  only  the  evidence  but  all  t'he  cases  cited  by  counsel,  including 
Dulmage  v.  Bankers  Financial  Corporation  Ltd.  (1922),  51  0. 
L.R.  433;  Whitney -Morton  Co.  v.  Short , 67  D.L.R.  573;  Liquid 
Carbonic  Co.  Ltd.  v.  Rountree , 54  O.L.R.  75;  Cunningham  v. 
Richardson,  [1924]  N.Z.L.R.  433;  International  Business  Ma- 
chines Co.  Ltd.  v.  Guelph  Board  of  Education,  61  O.L.R.  85, 
affirmed  [1928]  S.C.R.  200;  as  well  as  the  earlier  cases  of  City 
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Bank  v.  Barrow  (1880),  5 App.  Cas.  664,  and  Cole  v.  North  West- 
ern Bank , L.R.  10  C.P.  354,  cited  in  Benjamin  on  Sale,  6th  ed., 

p.  43. 

My  conclusion  is  based  wholly  on  the  inference  of  fact  which 
I draw  from  the  evidence  in  the  present  case,  and  does  not  modify 
or  alter  the  construction  which  according  to  the  above  cases  ought 
to  be  given  to  the  Factors  Act.  I am  therefore  unable  to  agree 
in  the  view  of  the  trial  Judge  that  the  car  in  question  was  left 
with  the  Auto  Motor  Sales  Company  for  storage  only,  and  ac- 
cordingly I would  allow  the  appeal  anu  direct  judgment  to  be 
entered  in  favour  of  the  plaintiffs  with  costs  of  the  appeal  and  of 
the  action. 
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Latchfokd,  C.J. : — I agree  and  have  nothing  to  add. 


Riddell,  J.A. : — In  this  appeal  from  the  judgment  at  the  trial 
of  his  Honour  Judge  Widdifield  in  favour  of  the  defendants,  the 
argument  took  a very  wide  range;  but,  as  I see  it,  the  sole  ques- 
tion for  decision  is  a very  plain  and  simple  one. 

The  facts  are  not  complicated — the  important  ones  being  as 
follows:  A firm  called  the  Auto  Motor  Sales  Company  and  com- 
posed of  two  partners,  Sullivan  and  Clemes,  sold  to  one  Galant 
an  automobile  under  the  very  common  conditional  sale  agree- 
ment. Following  w'hat  is  an  almost  equally  common  practice, 
they  transferred  this  agreement  to  the  defendants,  a financial  com  - 
pany,  whose  regular  business  is  the  financing  of  such  transactions. 
Galant  not  paying,  the  defendants  caused  the  car  to  be  repossess- 
ed, and  having  no  facilities  for  storing  or  selling  cars — being  a 
purely  financial  institution — they  had  the  car  placed  “on  the 
floor”  of  the  Auto  Motor  Sales  Company.  After  a time,  this 
company  sold  the  car  to  one  Nelson  under  a similar  agreement, 
which  they  transferred  to  the  plaintiffs.  The  defendant  took 
possession  of  the  car,  and  the  question  is,  who  is  entitled  to  it? 
There  is  no  question  of  fraud  or  bad  faith  in  res'pect  of  either 
party,  and  the  question  is  one  of  pure  law  as  applied  to  the  facts. 

Something  was  said  on  the  argument  about  equities,  but  there 
are  no  conflicting  equities;  the  same  may  be  said  as  to  the  argu- 
ment based  on  the  absence  of  estoppel.  The  plain  and  simple 
question  is  as  to  the  application  of  the  Factors  Act,  R.S.O.  1927, 
ch.  168,  sec.  2,*  to  the  facts  of  the  case;  and  that  again  is  simply 
the  inquiry  whether  the  Auto  Motor  Sales  Company  had  the  right 
to  sell  the  car. 

* The  same  as  sec.  3 of  the  earlier  Act,  set  out  in  the  judgment  of 
Masten,  J.A. 
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Notwithstanding  the  finding  of  the  learned  County  Court 
Judge,  I have  no  doubt  that  they  had  this  right.  That  there  was 
no  specific  instruction  given  to  sell  this  particular  car  may  be 
true,  although  were  it  necessary  to  decide  that  point  I should  have 
little  difficulty  in  holding  that  the  instructions  given — rather  to 
be  described  as  urging — by  Miss  Fry  were  amply  sufficient  to 
constitute  such  instructions.  That  she  had  authority  to  give 
such  instructions  sufficiently  appears  from  the  defendants’  own 
evidence. 

But  the  whole  course  of  dealing  between  the  defendants  and 
the  Auto  company  makes  it  quite  clear  that  the  latter  were  ex- 
pected to  sell  the  cars  placed  with  them  and  put  “on  the  floor,” 
i.e.,  of  course,  the  “selling  floor.”  It  was  not  expected  that  the 
permission  of  the  defendants  should  be  obtained  before  a sale 
should  be  made.  One  can  readily  imagine  the  indignation  which 
would  be  exhibited  by  the  defendants  were  the  company  to  lose  a 
sale  while  waiting  for  express  authority  from  the  defendants. 
The  real  transaction  was  as  though  the  defendants  had  said  to 
the  Auto  company:  “You  owe  us  the  price  of  this  car;  we  place  it 
‘on  the  floor’  in  your  establishment  for  you  to  deal  with.  Get  us 
our  money  by  the  sale  of  this  car  or  some  other  way.  The  car 
is  available  for  you.” 

I think  the  appeal  should  be  allowed  with  costs,  here  and 
below. 


Middleton-,  J.A.,  agreed. 


Orde,  J.A. : — I agree  with  the  judgment  of  my  brother  Masten, 
but  desire  to  add  a few  observations. 

The  real  issue  in  the  present  case  was  to  some  extent  obscured 
upon  the  argument  by  the  existence  of  the  conditional  sale  agree- 
ment of  the  28th  April,  1926,  under  which  the  car  was  con- 
ditionally sold*by  the  Auto  Motor  Sales  Company  to  Galant,  and 
by  virtue  of  which  the  defendants,  to  whom  the  Auto  Motor 
Sales  Company  had  assigned  their  rights,  had  repossessed  the  car. 
The  learned  trial  Judge  has  himself  fallen  into  the  error  of 
treating  this  agreement  as  if  it  afforded  an  answer  to  the  plaintiffs’ 
claim,  for  he  says : “It  must  be  admitted,  and  it  is  admitted,  that 
unless  the  plaintiffs  can  displace  the  legal  effect  of  the  conditional 
sale  agreement  of  the  28th  April,  1926,  the  plaintiffs  must  fail.” 
Now  this  is  clearly  wrong.  The  reduction  to  writing  and 
registration  of  an  agreement  to  sell  conditionally  is  required  in 
order  to  protect  the  conditional  vendor,  who  still  remains  the 


LXII.J 


ONTARIO  LAW  REPORTS 


609 


real  owner  of  the  goods,  “against  a subsequent  purchaser  or  mort- 
gagee claiming  from  or  under  the  purchaser,  proposed  purchaser 
or  'hirer,  without  notice  in  good  faith  and  for  valuable  considera- 
tion” (Conditional  Sales  Act,  R.S.O.  1927,  ch.  165,  sec.  2).  The 
plaintiffs  are  not  claiming  under  the  conditional  purchaser, 
Galant,  at  all,  but  under  a sale  made  by  the  Auto  Motor  Sales 
Company  as  agents  for  the  defendants,  the  owners  of  the  car. 

The  conditional  sale  agreement  with  Galant  had  served  its 
purpose,  the  defendants  had  repossessed  the  car,  Galant  had  failed 
to  redeem  within  the  20  days  fixed  by  the  Act,  and  the  agreement 
was  exhausted.  Thereafter  the  defendants  were  at  liberty  to 
deal  with  the  car  as  their  own.  Apart  from  the  bearing  which 
the  conditional  sale  agreement  and  its  transfer  by  the  Auto  Motor 
Sales  Company  to  the  defendants  might  have  upon  the  question 
of  the  Auto  Motor  Sales  Company’s  authority  to  sell  the  car,  the 
- agreement,  in  so  far  as  it  affected  or  strengthened  the  defendants’ 
title,  had  no  more  efficacy  than  if  it  had  never  existed.  The  plain- 
tiffs’ title,  if  they  have  any,  is  derived  direct  from  the  defendants 
through  their  agents  the  Auto  Motor  Sales  Company,  and  not 
otherwise,  and  the  sole  question  involved  here  is  whether  or  not 
the  Sales  Company  had  the  necessary  authority  to  bind  the  de- 
fendants. 

That  question,  in  my  judgment,  resolves  itself  into  a simple 
question  of  fact.  Upon  that  question  I am  in  entire  agreement 
with  the  conclusions  of  my  brother  Masten.  It  is  clear  from  the 
evidence  that  there  was  a course  of  dealing  between  the  defendants 
and  the  Auto  Motor  Sales  Company  by  which  the  latter  were  per- 
mitted to  sell  cars  which  the"  defendants  had  repossessed,  and  in 
respect  of  which  the  Auto  Motor  Sales  Company  had  guaranteed 
payment  of  the  balances  due.  The  evidence  of  the  defendants’ 
manager  upon  the  extent  of  this  authority  is  very  unsatisfactory, 
and  many  of  his  answers  are  too  guarded  and  equivocal  to  be 
convincing.  There  being,  in  my  judgment,  ample  evidence  of  a 
course  of  dealing  which  gave  to  the  Auto  Motor  Sales  Company 
implied  authority  to  sell  the  car,  there  seems  to  be  no  reason 
for  invoking  the  provisions  of  the  Factors  Act  for  the  relief  of 
the  plaintiffs. 

The  appeal  should  be  allowed  and  judgment  entered  for  the 
plaintiffs  with  costs  here  and  below. 

Appeal  allowed. 
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[APPELLATE  DIVISION.] 

Rex  v.  Thompson. 

Criminal  Law 1 — Theft  of  Domestic  Birds — Criminal  Code,  sec.  310 — 

Procedure  at  Trial  before  Police  Magistrate — Value  of  Birds — 

Defective  Information — Conviction  Quashed. 

Section  370  of  the  Criminal  Code  prohibits  two  distinct  and  separate 
offences:  (1)  stealing  a domestic  bird  or  animal  of  a value  exceeding 
$20,  an  indictable  offence;  and  (2)  stealing  the  like  if  the  value 
does  not  exceed  $20,  a non-indictable  offence,  to  which  the  summary 
conviction  procedure  applies. 

An  information  charging  an  offence  against  sec.  370  should  therefore 
state  the  value  of  the  property  alleged  to  have  been  stolen  so  as 
to  determine  to  which  class  of  crime  the  offence  belongs  and  the 
nature  of  the  proceedings  to  be  taken. 

An  information  charging  that  th-e  accused  “did1,  at  . . .,  commit  the 

theft  of  a number  of  chickens  in  contravention  of  section  370  . . .,” 

was  held,  fatally  defective  because  it  alleged  no  crime 
The  police  magistrate  before  whom  the  accused  were  brought  proceeded 
upon  the  information,  asking  the  accused  how  they  elected  to  be 
tried.  They  elected  to  be  tried  by  him  summarily,  and  pleaded 
“not  guilty.”  The  trial  then  proceeded  regularly,  and  the  magistrate 
convicted  the  accused  for  “that  they  did  commit  the  theft  of  three 
chickens,”  the  record  stating  the  value  as  $4.50:  — 

Held,  that  the  magistrate's  procedure  was  under  Part  XVI.  of  the 
Code,  as  upon  a summary  trial  for  an  indictable  offence;  and,  as 
soon  as  it  appeared  that  the  value  was  less  than  $20,  he  should  have 
dismissed  the  charge  which  he  was  trying,  which  was  one  for  an 
indictable  offence. 

Instead  of  doing  so,  he  convicted  the  accused  of  an  offence  of  stealing 
property  of  the  lesser  value,  and  that  conviction  could  not  stand. 
Semble,  the  evidence  fell  short  of  establishing  theft. 

An  appeal  by  the  defendants  from  their  conviction  by  the 
Police  Magistrate  for  the  County  of  Dundas  for  “that  they  did 
commit  the  theft  of  three  chickens” — the  “value  of  the  chickens” 
being  $4.50. 

May  30.  The  appeal  was  'heard  by  Latchford,  C.  J.,  Riddell, 
Middleton,  -Hasten,  and  Orde,  JJ.A. 

G.  A.  Stiles,  for  the  appellants,  argued  that  the  magistrate  had 
no  jurisdiction  to  make  a conviction  under  the  summary  convic- 
tions Part  of  the  Criminal  Code  (Part  XV.),  when  he  had  started 
his  proceedings  and  assumed  jurisdiction  under  Part  XVI.,  which 
deals  with  indictable  offences  only. 

Edward  Bayly,  K.C.,  for  the  Crown,  submitted  that  the  ac- 
cused were  charged  as  for  a summary  conviction  offence ; and 
t'he  fact  that  the  magistrate,  through  error,  gave  them  their  elec- 
tion, did  not  alter  the  character  of  the  offence.  The  appeal, 
therefore,  should  be  to  a Division  Court,  and  this  Court  had  no 
jurisdiction:  Rex  v.  Rutherford  (1927),  60  O.L.R.  654. 
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At  the  conclusion  of  the  hearing,  The  Court  allowed  the 
appeal  and  quashed  the  conviction. 

June  23.  The  reasons  for  the  Court’s  order  were  (by  direc- 
tion of  the  Chief  Justice)  read  by  Riddell,  J.A. : — The  prosecu- 
tion in  this  case  began  with  an  information  charging  the  accused 
that  they  “did,  at  the  township  of  Winchester,  in  the  county  of 
Dundas,  commit  the  theft  of  a number  of  chickens  in  contraven- 
tion of  section  370  of  the  Criminal  Code  of  Canada.” 

Upon  the  accused  being  brought  before  the  Police  Magistrate 
for  Dundas  Count}r,  “it  was  explained  to  the  accused  that  they 
had  the  option  of  being  tried  before  me  summarily  or  remain  in 
custody  or  under  bail  until  the  next  session  of  a court  of  com- 
petent jurisdiction.”  They  were  asked  to  elect  as  to  how  they 
wished  to  be  tried,  “and  each  individually  elected  to  be  tried  by” 
the  magistrate  summarily.  They  pleaded  “not  guilty,”  the  trial 
proceeded  regularly,  and  at  the  close  a conviction  was  made  “that 
they  did  commit  the  theft  of  three  chickens” — the  record  further 
stating  that  the  “value  of  the  chickens”  was  $4.50. 

The  whole  proceeding  was  misconceived,  as  the  magistrate 
seems  to  have  not  understood  the  law. 

The  section  of  the  Code  under  which  this  proceeding  was 
initiated  is  sec.  370,  reading  as  follows: — 

“370.  Every  one  who  steals  any  dog,  or  any  bird,  beast  or 
other  animal  ordinarily  kept  in  a state  of  confinement  or  for  any 
domestic  purpose,  or  for  any  lawful  purpose  of  profit  or  advan- 
tage, is,  if  the  value  of  the  property  stolen  exceeds  twenty  dollars, 
guilty  of  an  indictable  offence  and  liable  to  a penalty  not  exceed- 
ing fifty  dollars  over  and  above  the  value  of  the  property  stolen, 
or  to  two  years’  imprisonment,  or  to  both,  and  if  the  value  of  the 
property  stolen  does  not  exceed  twenty  dollars,  is  guilty  of  an 
offence  and  liable  upon  summary  conviction  to  a penalty  not  ex- 
ceeding twenty  dollars  over  and  above  such  value,  or  to  one 
month’s  imprisonment  with  hard  labour.” 

It  is  perfectly  obvious  from  even  a casual  examination  of  this 
section  that  there  are  two  distinct  and  separate  offences  pro- 
hibited by  it,  one  being  an  indictable  offence  and  the  other  a 
non-indictable  offence.  It  is  equally  obvious  that  the  value  of 
the  animal  alleged  to  have  been  stolen  is  an  element  in  the  crime. 
Stealing  the  animal  is  not  per  se  an  offence.  If  the  value  of  the 
animal  is  over  $20,  the  stealing  of  it  is  an  indictable  offence ; 
while,  if  the  value  does  not  exceed  $20,  the  stealing  of  it  is  not 
an  indictable  offence,  but  is  an  offence  to  be  proceeded  against  by 
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App.  Div.  way  of  summary  conviction.  Clearly,  then,  the  information 
1928  should  state  the  value  so  as  to  determine  to  which  class  of  crime 

the  alleged  offence  belongs  and  determine  the  proceedings  to  be 

taken.  The  information  in  the  present  case  is  fatally  defective, 
Thompson,  it  not  alleging  any  crime  under  the  section  referred  to.  At  the 
Riddell,  J.A.  best,  it  alleges,  ambiguously,  one  of  two  crimes.  That  objection, 
however,  need  not  be  further  considered,  as  the  parties  went  on 
with  the  trial  without  objection.  In  view  of  the  subsequent  pro- 
ceedings, it  is  plain  that  the  magistrate  considered  that  the  charge 
to  be  tried  was  the  indictable  offence  of  stealing  chickens  of  valu° 
in  excess  of  $20 — otherwise,  he  could  not  have  proceeded  as  he 
did. 

The  trial  proceeded  under  the  provisions  of  Part  XVI.,  sec. 
776;  and,  as  has  been  said,  the  magistrate  found  that  the  evidence 
shewed  that  the  chickens,  the  theft  of  which  was  alleged,  were 
of  the  value  of  $4.50  only.  So  soon  as  thik  appeared,  the  magis- 
trate should  have  seen  that  the  proceedings  were  misconceived, 
and  dismissed  the  charge  which  was  being  tried,  that  is,  the 
alleged  theft  of  chickens  the  value  of  which  was  over  $20.  Of 
course,  the  information  should  'have  been  amended  so  as  to  set 
out  the  charge  which  he  had  been  trying.  The  conviction  found 
cannot  be  supported  and  must  be  set  aside. 

In  any  event,  the  evidence  falls  far  short  of  establishing  theft — 
the  most  that  can  be  said  of  it  is  that  there  may  have  been  a civil 
trespass;  but  to  consider  that  it  establishes  a crime  savours  of 
absurdity. 


Conviction  quashed. 
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[APPELLATE'  DIVISION.] 

Dalgetty  y.  Hamilton  Radial  Electric  Railway  Co. 

Negligence — Street-railway — Person  Struck  by  Street-cur  — Accident 
Caused  by  Person's  own  Carelessyiess — Findings  of  Jury — No  Rea- 
sonable Evidence  to  Sustain — Dismissal  of  Action  by  Appellate 
Court. 

The  plaintiff,  standing  beside  the  defendants’  railway  tracks  in  a 
place  of  safety,  was  watching  the  approach  from  his  left  side  of  a 
tram-car  of  the  defendants.  When  the  car  was  near  the  plaintiff,  he 
wheeled  on  his  left  heel  so  as  to  face  it,  and  in  doing  so  brought  his 
right  side  nearer  to  the  outside  rail,  got  some  two  inches  in  front 
of  the  car,  and  so  was  struck  and  injured'.  The  motorman,  who  was 
watching,  had  a clear  view  from  some  distance  of  the  plaintiff 
standing,  in  a place  of  safety,  and  saw  him  move  into  a place  of 
danger  only  when  it  was  too  late  for  him  to  do  anything  to  avert 
the  accident:  — 

Held,  that  there  was  no  evidence  upon  which  the  jury  could  reasonably 
find  the  defendants  guilty  of  any  negligence — the  accident  was  attrib- 
utable solely  to  the  plaintiff’s  own  carelessness — and,  notwithstand- 
ing findings  of  the  jury  in  favour  of  the  plaintiff,  the  action  should 
be  dismissed. 

Imerson  v.  Nipissing  Central  Railway  Co.  (1925),  57  O.L.R.  588,  dis- 
tinguished. 


An  appeal  by  the  defendants  from  the  judgment  of  Meredith, 
C.J.C.P.,  upon  the  findings  of  a jury  at  the  second  trial  of  the 
action,  awarding  the  plaintiff  $1,800  damages. 

The  action  was  brought  to  recover  damages  for  injuries  sus- 
tained by  the  plaintiff  by  being  struck  by  a street-car  of  the  defend- 
ants, by  reason,  as  the  plaintiff  alleged,  of  the  negligence  of  the 
drivei  of  the  car. 

The  judgment  of  the  Court,  after  the  first  trial,  directing  a 
new  trial,  is  noted  in  33  O.W.N.  362,  where  the  facts,  as  they  then 
appeared,  are  set  out. 

June  1.  The  appeal  from  the  judgment  at  the  second  trial 
was  heard  by  Latchford,  C.J.,  Riddell,  Middleton,  Masten, 
and  Orde,  JJ.A. 

D.  L.  McCarthy,  K.C.,  for  the  appellants,  argued  that  there 
was  no  evidence  on  which  the  jury  could  reasonably  find  the 
appellants  guilty  of  any  negligence.  The  accident  was  caused 
solely  by  the  plaintiff’s  own  carelessness. 

W.  M.  McClemont,  for  the  plaintiff,  respondent,  contended 
that  the  jury’s  findings  were  well  warranted  by  the  evidence,  and 
the  judgment  should  he  affirmed.  ITe  referred  to  Imerson  v. 
Nipissing  Central  Railway  Co.  (1925),  57  O.L.R.  588. 
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The  Court,  at  the  conclusion  of  the  argument,  pronounced 
judgment  allowing  the  appeal. 

June  23.  The  reasons  for  the  judgment  of  the  Court  were 
read  by  Masten,  J.A. : — At  the  hearing  of  the  appeal  it  was 
allowed  for  reasons  then  stated  by  the  Chief  Justice;  but,  in 
view  of  some  misapprehension  which  appeared  to  exist  regarding 
the  implications  arising  from  the  decision  of  this  Court  in  the 
case  of  Imerson  v.  Nipissing  Central  Railway  Co .,  57  O.L.R.  588, 
it  was  deemed  desirable  that  reasons  should  be  stated  in  writing. 

The  present  decision  rests  on  the  ground  that  the  accident  was 
solely  attributable  to  the  plaintiffs  own  carelessness.  He  was 
standing  beside  the  railway  tracks  in  a place  of  safety,  watching 
the  approach  from  his  left  side  of  the  defendants’  tram-car,  which 
was  coming,  as  the  jury  found,  “at  terrific  speed.”  When  the 
car  was  very  near  to  the  plaintiff — so  near  that  it  was  impossible 
for  its  motorman  to  stop  or  to  warn  the  plaintiff — he  wheeled  on 
his  left  heel  so  as  to  face  the  on-cbming  car.  In  so  doing  he 
brought  'his  right  side  nearer  to  the  outside  rail  of  the  defendants’ 
track,  got  some  two  inches  in  front  of  the  tram-car,  and  so  was 
struck  and  injured.  Under  the  circumstances  it  is  plain  that  the 
driver  of  the  tram-car  had  no  time  or  opportunity  to  do  anything 
to  avert  the  accident,  wilich  is  thus  attributable  solely  to  the  plain- 
tiff’s own  inadvertence. 

The  plaintiff  says  he  expected  the  tram-car  to  stop  (which 
it  was  under  no  obligation  to  do),  and  complains  of  lack  of  care 
in  that  no  warning  was  given  of  an  intention  to  go  through  with- 
out stopping.  But  the  “terrific  speed”  at  which  the  tram-car  was 
approaching  manifested  more  completely  than  any  signal  that  it 
was  not  stopping;  and,  moreover,  the  plaintiff  would  necessarily 
have  boarded  the  car  at  the  rear,  and  he  was  struck  by  the  front 
corner  of  the  car;  so  that,  even  if  it  had  been  stopping,  he  would 
yet  have  been  struck.  The  result  is,  that  there  is  no  evidence  on 
which  the  jury  could  reasonably  find  the  defendant  company 
guilty  of  any  negligence. 

In  certain  respects  the  facts  and  law  involved  are  like  those 
which  were  involved  in  the  Imerson  case.  In  both  cases  the 
crucial  point  was,  whether  the  facts  disclosed  a breach  of  the 
common  law  duty  owed  by  the  defendant  company  to  take  reason- 
able care  not  to  injure  persons  who  were  not  trespassers  and  were 
through  inadvertence  in  the  way  of  the  car.  But  the  difference 
lies  in  the  facts  of  the  two  cases.  In  the  present  case  the  motor- 
man,  who  was  watching,  had  a clear  view  from  some  distance  of 


LXII.] 


ONTARIO  LAW  REPORTS 


615 


the  plaintiff  standing  in  a place  of  safety,  and  saw  him  move  into 
a place  of  danger  only  when  it  was  too  late  for  him  to  do  any- 
thing to  avert  the  accident,  and  the  plaintiff  plainly  saw  the  car 
approaching.  The  light  for  these  purposes  was  ample. 

But  in  the  Imerson  case  the  facts  were  entirely  different  and 
are  stated  as  follows  at  p.  595  of  57  O.L.R. : — 

“Bearing  in  mind  the  fact  that  Louisa-street  was  a regular 
stopping  place  on  the  line  and  that  t'he  motorman  knew  he  was 
approaching  it ; that  passengers  might  have  been  coming  into 
it  from  the  east  or  crossing  to  it  from  the  west  over  t'he  electric 
line;  that  such  passengers  might,  in  the  darkness  and  storm,  in- 
advertently stand  on  the  line  or  approach  too  near  it  (as  the 
plaintiff  actually  did)  ; and  bearing  in  mind  also  the  lack  of 
visibility  owing  to  the  darkness,  t'he  proximity  of  the  freight  train 
with  the  smoke  and  steam,  and  the  prevailing  weather  conditions, 
the  situation  was  very  like  that  of  a ship  in  a fog.  Do  not  these 
circumstances  justify  the  view  of  the  jury  that  a reasonably 
prudent  and  careful  motorman  would  have  proceeded  ‘dead  slow* 
and  with  his  car  under  complete  control  when  passing  the  Louisa- 
street  stop?  The  evidence  warranted  the  view  that,  instead  of 
adopting  this  course,  the  electric  car  was  proceeding  not  at  12 
miles  per  hour,  as  sworn  by  the  motorman,  but  at  a very  much 
higher  speed,  and  recklessly.  I am  unable  to  say  that  the  find- 
ing of  the  jury  is  perverse  or  that  there  is  no  evidence  to  support 
it — in  fact  it  commends  itself  to  me  as  indicating  the  real  cause 
of  the  accident.  The  motorman  ought  reasonably  to  have  antici- 
pated t'he  danger  of  the  very  thing  that  happened.” 

It  is  superfluous  to  point  out  that,  as  negligence  is  failure  to 
take  proper  care  under  the  particular  circumstances,  and  the  cir- 
cumstances of  the  two  cases  are  essentially  different,  the  finding 
of  negligence  in  the  Imerson  case  affords  no  ground  for  a finding 
of  negligence  in  this  case. 

I ought  not  to  part  with  the  case  without  observing  that  if 
the  facts  as  now  disclosed  had  appeared  on  the  former  appeal 
a new  trial  would  not  have  been  directed. 
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[IN  CHAMBERS.] 

Re  Pacey. 

Land  Titles  Act — Transfer  of  Land  \>y  Trustee  of  Bankrupt  Estate — 

Registration  of  Transferee  as  Owner — Provisions  of  secs.  68  and 

69(5 ) of  R.S.O.  1927,  ch.  158,  and  Rule  101 — Order  of  Court  in 

Bankruptcy — Bankruptcy  Act,  sec.  27. 

The  proper  conclusion  from  the  provisions  of  secs.  66  and’  69(5)  of  the 
Land  Titles  Act,  R.S.O.  1927,  ch.  158,  having  regard  to  sec.  27  of 
the  Bankruptcy  Act,  R.S.C.  1927,  ch.  11,  is  that  when  land  vested 
in  a trustee  in  bankruptcy  has  been  transferred  by  the  trustee  with 
the  permission  in  writing  of  the  inspectors,  the  transferee  upon 
proper  proof  of  the  fact  is  entitled  to  have  himself  registered  as 
owner. 

Rule  101  of  the  Rules  passed  under  the  Land  Titles  Act  ought  not  to 
be  read'  as  prescribing  the  only  mode  in  which  a person  who  “is 
entitled  by  virtue  of  the  exercise  of  any  power  conferred  by  a statute” 
(sec.  69(5))  may  prove  his  right  to  be  registered  as  owner;  and 
the  Master  of  Titles  may  not  demand  an  order  of  the  Court  in  Bank- 
rupcy  as  a condition  precedent  to  registering  the  transferee  as  owner. 

Motion  by  the  authorised  trustee  of  a bankrupt  estate  and 
by  a purchaser  from  the  trustee,  by  way  of  appeal  from  the  deci- 
sion of  the  Local  Master  of  Titles  at  Haileybury  that,  without 
such  an  order  as  is  contemplated  by  Rule  101  passed  under  the 
Land  Titles  Act,  the  purchaser  is  not  entitled  to  be  registered  as 
owner  of  the  land  sold. 

June  19.  The  motion  was  heard  by  Rose,  J.,  in  Chambers. 

J.  C.  McRuer , for  the  applicants. 

W.  B.  Common , for  the  Attorney-General  for  Ontario  and  the 
Master  of  Titles. 

June  26.'  Rose,  J. : — Rule  101  reads  as  follows: — 

“Where  a debtor’s  interest  in  registered  land  or  a charge  is, 
by  virtue  of  the  provisions  of  the  Bankruptcy  Act,  transferred  to 
or  vested  in  any  person,  the  proper  Master  of  Titles,  upon  the 
application  of  such  person,  supported  by  an  order  of  the  Court 
in  Bankruptcy,  vesting  or  declaring  to  be  vested  in  the  applicant 
such  interest,  or  declaring  that  the  trustee  is  entitled  to  transfer 
to  the  applicant  such  interest,  may  register  such  vestee  or  trans- 
feree as  owner  of  such  land  or  charge,  subject  to  the  encumbrance, 
if  any,  to  which  it  may  appear  by  said  register  to  be  properly 
subject.” 

The  contention  of  the  applicants  is  that  the  rule  is  not  to 
be  read  as  requiring  the  Master  to  insist  upon  the  Jwoduction 


LXII.J 


ONTARIO  LAW  REPORTS 


617 


an  order  from  the  Court  in  Bankruptcy  before  he  proceeds  to 
register  the  transferee  as  owner  of  land  of  the  debtor  sold  by  the 
trustee  in  bankruptcy  with  the  permission  in  writing  of  the  inspec- 
tors; or  that  if  the  rule  is  so  to  be  read  it  is  invalid. 

By  sec.  9 (6)  of  the  Bankruptcy  Act  (R.S.C.  1927,  ch.  11), 
the  assignment,  on  its  completion  by  the  insertion  of  the  name  of 
the  trustee,  vests  in  the  trustee,  as  of  the  date  of  its  acceptance 
and  tiling,  all  the  property  of  the  debtor. 

By  sec.  37  (2)  a trustee  may  be  removed  and  another  trustee 
appointed  or  substituted  by  creditors  by  ordinary  resolution  at  any 
meeting  of  creditors;  and  by  sec.  37  (3),  when  a new  trustee  is 
appointed  or  substituted,  all  the  property  and  estate  of  the  debtor 
shall  forthwith  vest  in  the  new  trustee  without  any  conveyance 
or  transfer,  and  he  shall  “gazette”  a notice  of  the  appoint- 
ment or  substitution  and  register  an  affidavit  of  his  appointment 
in  the  proper  offices;  and  by  sec.  37  (4)  registration  in  any  land 
titles  office  shall  have  the  same  effect  as  the  registration,  lodging 
-or  filing  of  a conveyance  or  of  a transfer  to  the  new  trustee. 

By  sec.  29  every  receiving  order  and  every  authorised  assign- 
ment is  to  be  registered  in  the  proper  office  in  every  district,  county 
or  territory  in  which  the  whole  or  any  part  of  the  real  property 
owned  by  the  bankrupt  or  assignor  is  situate ; and  the  proper  office 
is  the  land  titles  office,  land  registration  office,  registry  office  or 
other  office  wherein,  according  to  the  law  of  the  Province,  deeds 
or  other  documents  of  title  to  real  or  immovable  property  may  or 
ought  to  be  deposited,  registered  or  filed. 

Section  43  gives  power  to  the  trustee,  with  the  permission  in 
■writing  of  the  inspectors,  to  sell  all  or  any  part  of  the  property 
of  the  debtor  and  to  transfer  the  same  to  any  person  or  company; 
and  by  ‘sec.  44  all  sales  of  property  made  by  the  trustee  vest  in 
the  purchaser  all  the  legal  and  equitable  estate  of  the  debtor 
therein. 

By  sec.  27  it  is  enacted  that  neither  the  receiving  order  nor 
the  authorised  assignment,  nor  any  other  document  made  or 
executed  under  authority  of  the  Act,  shall  be  “within  the  opera- 
tion of  any  legislative  enactment  now  or  at  any  time  in  force  in 
any  Province  of  Canada  relating  to  deeds,  mortgages,  judgments, 
bills  of  sale,  chattel  mortgages,  property  or  registration  of  docu- 
ments affecting  title  to  or  liens  or  charges  upon  property,  real 
or  personal,  immovable  or  movable.” 

By  the  Land  Titles  Act  (R.S.O.  1927,  ch.  158)  it  is  enacted 
(sec.  68)  that  no  person  other  than  the  registered  owner  shall  be 
entitled  to  transfer  registered  freehold  or  leasehold  land  by  a 
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registered  disposition;  but,  by  sec.  69(5),  the  Master  may  enter 
as  owner  of  freehold  or  leasehold  land  any  person  “who  is  en- 
titled by  virtue  of  the  exercise  of  any  power  conferred  by  a 
statute.” 

Regard  being  had  to  sec.  27  of  the  Bankruptcy  Act,  it  seems  to 
me  that  when  land  vested  in  the  trustee  has  been  transferred 
by  the  trustee  (whether  original  or  substituted)  with  the  permis- 
sion in  writing  of  the  inspectors,  t'he  transferee  upon  proper  proof 
of  the  fact  is,  by  sec.  69(5)  of  the  Land  Titles  Act  entitled  to 
have  himself  registered  as  owner.  Rule  101  specifies  certain  proof 
upon  which  the  Master  may  act,  viz.,  an  order  of  the  Court  in 
Bankruptcy  vesting  the  land  or  declaring  it  to  be  vested  in  the 
applicant,  or  declaring  that  the  trustee  is  entitled  to  transfer  it 
to  the  applicant ; but  the  rule  does  not  say,  and  I do  not  think  that 
it  ought  to  be  read  as  saying,  that  the  Master  may  not  act  upon 
other  sufficient  evidence.  The  Bankruptcy  Act  vests  the  title  in 
the  transferee;  the  transferee,  by  virtue  of  sec.  69(5)  of  the  Land 
Titles  Act  is  entitled  to  be  registered;  he  must,  it  is  true,  pro- 
duce satisfactory  evidence  of  the  status  and  authority  of  the 
transferor,  the  trustee;  but  he  takes  his  title  from  the  trustee  and 
not  from  the  Court  in  Bankruptcy,  and  he  has  no  power  to 
compel  the  Court  in  Bankruptcy  to  issue  a vesting  order,  or 
an  order  declaring  his  title;  so  that  to  say  that  the  trans- 
feree shall  not  be  registered  without  the  production  of  an 
order  from  the  Court  in  Bankruptcy  may  be  in  effect  to 
say  that  although  he  is  the  owner  by  virtue  of  the  Bank- 
ruptcy Act,  still  he  may  not  have  himself  registered  as  owner, 
and  so  put  himself  in  a position  to  make  title  under  the  Land 
Titles  Act  to  any  person  to  whom  he  thereafter  may  desire  to  sell 
his  land.  I think  there  was  no  authority  to  pass  a rule  in  effect 
requiring  the  Court  in  Bankruptcy  to  do  that  which  the  trustee 
is  by  the  Bankruptcy  Act  entitled  to  do,  and  that  Rule  101  ought 
not  to  be  read  as  prescribing  the  only  mode  in  which  a person 
who,  in  the  words  of  sec.  69(5)  of  the  Land  Titles  Act,  “is  en- 
titled by  virtue  of  the  exercise  of  any  power  conferred  by  a 
statute,”  may  prove  his  right  to  be  registered  as  owner. 

It  was  suggested  upon  the  argument  that  it  would  be  reason- 
able for  the  persons  administering  the  Land  Titles  Act  to  ask 
the  Court  in  Bankruptcy  to  certify  to  the  status  of  the  trustee 
and  the  regularity  of  his  acts.  At  first  sight  that  suggestion 
seems  reasonable;  upon  reflection  it  becomes  apparent  that  the 
facilities  of  the  Court  in  Bankruptcy  for  ascertaining  the  facts 
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are  perhaps  no  greater  than  the  facilities  of  tile  Master  of  Titles 
for  ascertaining  the  facts  for  himself.  As  has  been  mentioned, 
the  creditors,  without  the  sanction  of  t'he  Court,  may  at  any 
time  appoint  a new  trustee  in  whom  the  estate  of  the  debtor  will 
vest,  and  the  new  trustee,  with  the  permission  of  the  inspectors  in 
writing,  may  effect  a sale  of  the  debtor’s  property.  Information 
as  to  the  appointment  of  a new  trustee  by  the  creditors  ought  to 
be  given  to  the  Court  in  Bankruptcy ; but  it  ought  also  to  be  given 
to  the  several  Masters  of  Titles.  If  the  Court  in  Bankruptcy 
were  applied  to  for  such  a certificate  as  has  been  mentioned,  the 
Court,  without  special  inquiry,  could  do  no  more  than  certify  that 
according  to  the  records  of  the  Court  such  and  such  a person  was 
trustee  and  such  and  such  persons  were  inspectors;  and  such  a 
certificate  would  be  less  satisfactory  to  the  Master  of  Titles  than 
the  positive  evidence  of  the  status  of  the  transferor  which  the 
Master  of  Titles  is  entitled  to  demand  from  the  transferee  apply- 
ing for  registration.  It  may  well  be  that  for  the  smooth  working 
of  the  Act  and  for  the  purpose  of  facilitating  the  registration  of 
conveyances  some  amendment  of  the  Bankruptcy  Act,  making  the 
status  of  the  trustee,  whether  original  or  substituted,  to  depend 
upon  appointment  by  the  Court,  and  requiring  the  trustee  to 
obtain  the  sanction  of  the  Court  before  conveying  the  property  of 
the  debtor,  is  desirable;  but  the  present  case  must  be  dealt  with 
upon  the  legislation  as  it  stands,  and  my  opinion,  as  has  been 
stated,  is  that  the  Master  of  Titles  may  not  demand  an  order  of 
the  Court  as  a condition  precedent  to  registering  the  transferee 
as  owner. 

The  order  to  be  issued  cannot  be  an  order  to  the  Master  to 
register  the  present  applicant;  for  the  Master  reports  that  there 
are  other  reasons  than  the  absence  of  the  order  why  the  registra- 
tion cannot  be  made  upon  the  materials  which  have  been  furnished. 
The  order  therefore  will  contain  no  more  than  a declaration  that 
the  Master  is  not  entitled  to  insist  upon  production  of  the  order 
of  the  Court  in  Bankruptcy  referred  to  in  the  statement  prepared 
by  him  for  the  Court  upon  the  motion. 

The  case  is  not  one  for  an  order  as  to  costs. 


Rose,  J. 
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1828-  Wilson  v.  Woollatt. 

June  27. 

Company — Salary  of  President  and  Manager — Resolutions  of  Directors 
and  Shareholders — Powers  of  Directors — Dominion  Companies  Actr 
R.S.C.  1927,  ch.  27,  secs.  100,  108 — Evidence — Account — Promissory 
Note — Bonus — Impairment  of  Capital  Stock — Compound  Interest — 
Report  of  Referee — Appeals. 

Th*s  remuneration  of  an  officer  of  a company  must  be  fixed  by  the 
directors,  and  cannot  be  fixed  by  the  shareholders:  Dominion  Com- 
panies Act,  R.S.C.  1906,  ch.  27,  secs.  100  and'  108. 

At  a meeting  of  the  directors  of  a company  held  on  the  18th  December, 
1923,  a resolution  was  passed  recommending  that  the  salary  of  W. 
for  his  services  as  president  and  manager  of  the  company  be  fixed  at 
$15;000  per  year  for  four  years,  “subject  also  to  a bonus,  the  amount 
of  which  is  to  be  decided  by  the  board'  of  directors  annually,’’  and 
at  a meeting  of  the  shareholders,  held  on  the  same  day,  a resolution 
was  passed  ratifying  the  recommendation  of  the  directors.  A by-law 
of  the  company  authorised  the  directors  to  fix  the  salaries  of  the 
officers  of  the  company,  including  such  officers  as  might  be  directors. 
Pursuant  to  the  resolutions,  W.  was  credited  in  the  company’s  books 
with  $15,000  per  year,  and  with  a bonus  of  $12,000  subsequently 
voted  by  the  directors,  and  on  the  28th  October,  1927,  a promissory 
note  of  the  company  was,  pursuant  to  a resolution  of  the  directors, 
made  in  favour  of  W.  for  an  amount  made  up  on  the  basis  of  the 
salary  fixed:  — 

Held,  that,  in  these  circumstances,  a resolution  of  the  directors  fixing 
the  salary  at  $15,000  should  be  assumed  to  have  been  duly  passed. 
An  entry  of  a resolution  in  a minute-book  is  not  necessary  to  its 
validity  if  it  is  proved  aliunde. 

Fullerton  v.  Crawford  (1919),  59  Can.  S.C.R.  314,  and  earlier  cases, 
followed. 

It  was  argued  that,  at  the  time  when  the  bonus  was  voted,  the  capital 
stock  of  the  company  was  impaired;  but,  upon  the  real  facts,  there 
was  a substantial  surplus  over  and  above  the  par  value  of  the  issued 
shares. 

Held,  also,  that  compound  interest  was  properly  add'ed  to  W.’s  claim. 
The  plaintiff  was  permitted  to  surcharge  and  falsify  the  account 
according  to  which  the  amount  of  the  note  was  fixed;  and  in  this 
respect  the  finding  of  a referee,  affirmed'  by  a Judge  in  Weekly 
Court,  was  affirmed  on  a further  appeal  to  a Divisional  Court. 

An  appeal  by  the  plaintiff  and  the  defendant  the  Western  Rac- 
ing Association  from  an  order  of  Middleton,  J.A.,  in  the  Weekly 
Court,  affirming  (with  a variation)  the  report  of  a special  referee, 
upon  a reference  directed  by  a judgment  pronounced  by  Rose,  J., 
in  an  action  brought  to  restrain  the  defendants  from  taking  pro- 
ceedings or  acting  upon  a default  judgment  recovered  by  the  de- 
fendant Woollatt  against  the  defendant  association.  The  special 
referee  was  directed  to  inquire  and  to  determine  and  report  the 
amount  for  which  the  default  judgment  should  have  been  entered. 
The  referee  found  and  reported  that  there  was  due  from  the  de- 


LXII.] 


ONTARIO  LAW  REPORTS 


621 


fendant  association  to  the  defendant  Woollatt  the  sum  of  $118,- 
563.40.  Upon  appeal  from  the  report,  Middleton,  J.A.,  reduced 
the  amount  to  $114,354.67,  and  in  other  respects  confirmed  the 
report. 


1928. 


Wilson 


v. 

Woollatt. 


June  15.  The  appeal  was  heard  by  Latchford,  C.J.,  Mas- 
ten  and  Orde,  JJ.A.,  and  Wright,  J. 

R.  S'.  Robertson , K.C.,,  for  the  appellants. 

S.  L.  Spring  stein,  for  the  defendant  Woollatt,  respondent. 

The  arguments  of  counsel  are  summarised  in  the  judgment, 

infra. 

In  addition  to  the  cases  referred  to  in  the  judgment,  the  fol- 
lowing were  cited  on  the  argument:  Bartlett  v.  Bartlett  Mines 
Ltd.  (1911),  23  O.L.R.  419;  Pacific  Coast  Coal  Mines  Ltd.  v. 
Arbuthnot,  [1917]  A.C.  607 ; Baillie  v.  Oriental  Telephone  and 
Electric  Co.  Ltd.,  [1915]  1 Ch.  503;  Normandy  v.  Ind  Coope  & 
Co.  Ltd.,  [1908]  1 Ch.  84;  Cook  v.  Hinds  (1917),  42  O.L.R. 
273;  McDougall  v.  Black  Lake  Asbestos  and  Chrome  Co.  Ltd. 
(1920),  47  O.L.R.  328;  Hutton  v.  West  Cork  Railway  Co.  (1883), 
23  Ch.  D.  654. 


June  27.  Masten,  J.A. : — Appeal  by  the  Western  Racing 
Association  and  Wilson  from  the  order  of  Middleton,  J.A.. 
dated  the  14th  May,  1928,  dismissing  an  appeal  from  the  report 
of  his  Honour  J.  J.  Coughlin,  special  referee,  dated  the  29th 
March,  1928. 

In  the  year  1922  the  defendant  Woollatt  was  a shareholder, 
director,  and  creditor  of  the  Western  Racing  Association.  The 
operations  of  the  association  in  . that  year  had  been  disastrous 
and  it  was  threatened  with  insolvency.  The  plaintiff,  Wilson, 
was  the  principal  shareholder  and  had  been  the  manager  of-  the 
company.  As  a result  of  the  lack  of  confidence  by  creditors  in 
his  management,  and  for  the  purpose  of  avoiding  bankruptcy,  the 
defendant  Woollatt,  at  the  request  of  all  parties  (including  secur- 
ed and  unsecured  creditors,  Wilson  himself,  and  the  smaller 
shareholders),  became  president  and  general  manager,  and  Wilson 
transferred  to  Woollatt,  “irrevocably  for  valuable  consideration  for 
a period  of  five  years,”  a controlling  interest  in  the  shares  of  the 
association.  Woollatt  has  carried  on  the  affairs  of  the  association 
successfully  for  the  five  years,  which  have  now  elapsed,  and  the 
question  now  before  the  Court  is  as  to  the  sum  now  due  him  by 
the  association. 

A full  history  of  his  efforts  and  success  appears  in  the  reasons 
of  the  referee  who  made  the  report  now  in  appeal.  These  need 
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not  be  here  repeated;  but,  in  order  to  appreciate  the  true  aspect 
in  which  the  present  appeal  is  presented  to  this  Court,  it  seems 
desirable  to  refer  to  the  course  which  the  litigation  has  taken, 
because  that  inquiry  seems  to  me  to  define  and  limit  the  scope  of 
t'he  question  now  in  appeal. 

On  the  28th  October,  1927,  a meeting  of  the  board  of  direc- 
tors was  held  at  the  office  of  the  company  in  Windsor,  at  which 
the  following  resolution  was  passed: — 

“In  a statement  to  the  board  Mr.  W.  R.  Woollatt  brought  to 
the  attention  of  the  board  that  his  account  to  date  amounted  to 
$109,458.96  (October  28th,  1927). 

“Motion  made  by  S.  E.  Dinsmore  and  seconded  by  P.  J.  Eng- 
land that  a demand-note  be  given  Mr.  Woollatt,  signed  by  the 
vice-president  and  secretary-treasurer,  to  the  amount  of  $109,- 
458.96  in  payment  of  his  account  on  the  books  of  the  company. 

“Those  in  favour:  P.  J.  England,  S.  E.  Dinsmore,  F.  J.  Han- 
rahan,  Ed.  Washburn,  Alfred  Lassaline. 

“Those  not  in  favour:  none. 

“Mr.  W.  R.  Woollatt  refrained  from  voting. 

“The  motion  carried.” 

No  attack  is  made,  and  there  is  nothing  in  the  evidence  to 
indicate  that  the  directors  were  dummies  or  acted  unlawfully  or 
otherwise  than  in  the  interest  of  the  company.  This  remark 
applies  not  only  to  this  particular  motion  but  generally  to  the 
course  of  proceedings  of  the  directors  throughout  the  whole  five 
years.  So  far  as  appears  from  the  evidence  (which  I have  care- 
fully read  through),  they  appear  to  have  brought  independent 
judgment  and  honest  endeavour  to  the  performance  of  their  duties 
as.  directors. 

In  view  of  the  differences  which  had  already  arisen  on  the 
28th  October  between  the  defendant  Woollatt  and  the  plaintiff 
Wilson,  Woollatt  promptly  launched  an  action  against  the  Western 
Racing  Association  in  order  to  recover  judgment  on  this  demand- 
note,  and,  the  association  not  having  appeared  to  the  summons, 
he  recovered  judgment  for  the  amount  of  the  note  and  costs  on 
the  11th  November,  1927. 

Some  time  prior  to  the  16th  December,  1927,  the  plaintiff  Wilson 
launched  this  action  against  Woollatt  and  the  Western  Racing 
Association  as  defendants,  and  in  it  claimed  to  restrain  Woollatt 
from  taking  proceedings  on  the  above  mentioned  judgment,  and 
claimed  a variety  of  other  relief  to  which  it  is  unnecessary  to 
refer  at  length.  Defences  were  deliverd  by  the  company  and 
by  Woollatt,  and  on  the  9th  March  (an  interim  injunction 
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having  meantime  retained  matters  in  statu  quo),  a judg- 
ment upon  consent  minutes  was  pronounced  by  my  brother 
Rose  dealing  with  various  matters  which  had  arisen  out  of  the 
disputes  between  Wilson  and  Woollatt.  Only  one  clause  of  that 
judgment  is  relevant  to  the  matters  now  under  consideration. 
That  clause  is  numbered  1 and  is  as  follows: — • 

“This  Court  doth  order  and  adjudge  that  the  amount  of  the 
default  judgment  obtained  by  William  R.  Woollatt  as  against  the 
Western  Racing  Association  Limited,  dated  the  11th  day  of 
November,  1927,  be  referred  to  his  Honour  J.  J.  Coughlin,  as 
special  referee,  for  inquiry  and  report  to  determine  the  amount 
for  whic’A  the  said  judgment  should  have  been  entered  in  accord- 
ance with  the  accounts,  books,  and  vouchers  of  the  said  the  West- 
ern Racing  Association  Limited,  and  from  other  evidence  avail- 
able, and  that  the  said  judgment  be  varied  in  accordance  with 
the  report  of  the  special  referee  when  confirmed,  in  the  meantime 
the  said  judgment  and  the  execution  thereunder  to  stand  as 
security  for  the  said  William  R.  Woollatt.” 

His  Honour  Judge  Coughlin,  having  entered  upon  the  refer- 
ence which  was  directed  to  him,  made  his  report  on  the  29th 
March,  1928,  whereby  he  found  that  there  was  due  from  the  de- 
fendant the  Western  Racing  Association  Limited  to  Woollatt  the 
sum  of  $118,563.40.  From  that  report  an  appeal  was  taken  by 
the  Western  Racing  Association  to  a Judge  in  Weekly  Court  and 
heard  by  my  brother  Middleton.  His  order  is  dated  the  14th 
May,  1928.  It  recites  that  all  parties  admit  that  the  amount,  if  any, 
owing  to  the  plaintiff  should  be  calculated  as  of  the  11th  Novem- 
ber, 1927,  and  proceeds  : — - 

“(1)  This  Court  doth  order  that  paragraph  6 of  the  said  re- 
port of  the  29th  day  of  March,  1928,  be  varied  by  substituting 
for  the  sum  of  $2,500  the  sum  of  $416.66  as  salary  from  the  1st 
November  to  the  11th  November,  1927,  and  for  the  sum  of  $2,370 
the  sum  of  $245  as  interest  from  the  28th  October,  1927,  to  the 
11th  November,  1927,  so  that  the  amount  of  indebtedness  to 
the  defendant  William  R.  Woollatt  by  the  defendant  Western  Rac- 
ing Association  Limited  will  read  at  the  sum  of  $114,354.61, 
and  with  such  variation  the  said  report  be  and  the  same  is  hereby 
confirmed.” 

I think  that  the  position  on  the  present  appeal  is  that,  bv 
ihe  unimpeached  action  of  the  directors,  the  debt  due  Woollatt 
in  October,  1927,  was  settled  by  the  board  at  $1 09,458.96,  and 
that  subsequently,  by  the  consent  judgment  above  recited,  the 
plaintiff  Wilson  was  permitted  to  surcharge  and  falsify  the  account 
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in  pursuance  of  which  the  amount  of  the  note  was  ascertained, 
and  thus  the  onus  was  on  him  of  establishing  error  in  the  amount, 
and  only  in  so  far  as  he  succeeds  in  establishing  that  some  item- of 
the  account  is  erroneous  can  he  succeed. 

On  the  present  appeal  this  Court  is  asked  to  reverse  the  con- 
current judgments  of  two  lower  Courts,  both  by  judges  of  ex- 
perience and  great  competence.  That  alone  would  afford  to  the 
appellant  a task  of  difficulty,  but  the  thorough  and  comprehensive 
history  which  the  special  referee  has  given  of  the  events  leading 
up  to  the  present  litigation,  coupled  with  his  findings  of  fact, 
which  stand  unimpeached,  affords  on  the  merits  ample  warrant  for 
the  conclusion  set  forth  in  his  report. 

In  consequence,  the  appellants’  attack  is  necessarily  rested 
on  legal  grounds  of  a somewhat  technical  nature,  but  to  which 
effect  ought  to  be  given  if  on  scrutiny  they  appear  to  be  well- 
founded. 

The  principal  attack  is  directed  against  the  allowance  of  salary 
to  the  defendant  Woollatt  and  is  founded  on  the  contention  that 
under  the  provisions  of  the  Companies  Act  the  company  has  never 
become  legally  bound  to  pay  the  defendant  anything  for  his  serv- 
ices as  an  officer  of  the  company,  though  counsel  for  the  company 
states  that  as  a matter  of  courtesy  the  company  is  willing  to  pay 
what  its  present  directors  may  hereafter  fix  as  a reasonable  re- 
muneration for  his  services. 

If  I correctly  apprehended  Mr.  Robertson’s  argument  on  this 
point,  it  wras  (1)  that  under  the  provisions  of  the  Dominion 
Companies  Act  the  fixing  of  the  remuneration  payable  to  the 
defendant  Woollatt  must  be  done  by  the  board  of  directors,  and 
cannot  be  done  by  the  shareholders,  in  which  contention  I agree. 
Mr.  Robertson’s  second  contention  is  that  neither  the  minutes 
nor  the  evidence  shew  or  establish  a formal  resolution  by  the  board 
of  directors  fixing  the  yearly  salary  payable  by  the  company  to 
the  plaintiff  for  his  services,  and  that,  having  regard  to  the  pro- 
visions of  sec.  100  and  108*  of  the  Dominion  Companies  Act, 

* 100.  The  affairs  of  the  company  shall  be  managed  by  a board  of 
not  less  than  three  directors. 

108.  The  directors  of  the  company  may  administer  the  affairs  of 
the  company  in  all  things,  and  make  or  cause  to  be  made  for  the 
company,  any  description  of  contract  which  the  company  may,  by  law, 
enter  into;  and  may,  from  time  to  time,  make  by-laws  not  contrary  to 
law,  or  to  the  letters  patent  of  the  company,  or  to  this  Part,  as  to  the 
following  matters: 

( d ) The  appointment,  functions,  duties  and  removal  of  all  agents, 
officers  and  servants  of  the  company,  the  security  to  be  given  by  them 
to  the  company  and  their  remuneration; 
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R.S.C.  1927,  ch.  27,  it  was  not  competent  for  the  shareholders  by 
an  original  resolution  of  their  own  to  fix  such  salary.  I am,  how- 
ever,, of  opinion  that  the  by-laws  and  minutes  of  the  company, 
coupled  with  the  evidence  adduced  before  the  referee,  adequately 
establish  the  resolution  by  the  board  of  directors  fixing  his  salary 
at  $15,000.  No.  20  of  the  by-laws  of  the  defendant  company 
provides  as  follows : — 

“The  directors  shall  by  resolution  fix  the  salaries  of  the 
officers  of  the  company,  including  the  salaries  of  such  officers  as 
may  be  directors,  and  the  remuneration,  if  any,  of  the  directors 
for  their  services  as  such.” 

The  salary  claimed  by  Woollatt  is  a salary  for  his  services  in 
the  executive  position  of  president  and  manager,  and,  under  the 
by-law  quoted,  the  directors  are  fully  authorised  to  fix  such  salary 
by  resolution.  On  the  18th  December,  1923,  the  following 
resolution  was  carried: — 

“Motion  made  by  S.  Dinsmore,  seconded  by  F.  Ledyard,  that 
this  board  recommend  to  the  shareholders  that  the  salary  of  W.  R. 
Woollatt,  general  manager,  be  placed  at  $15,000  a year  for  the 
years  1923  to  1927  inclusive,  subject  also  to  ai  bonus,  the  amount 
of  which  is  to  be  decided  by  the  board  of  directors  annually.” 

At  the  meeting  of  shareholders  held  on  the  same  day  the 
following  resolution  appears  : — 

“Motion  by  Dr.  J.  O.  Reaume,  seconded  by  W.  G.  Elliott,  that 
the  stockholders  ratify  the  recommendation  by  the  board  of  direc- 
tors on  December  18,  1923,  which  reads  as  follows : ‘That  the 

salary  of  W.  R.  Woollatt,  general  manager,  be  placed  at  $15,000 
a year  for  the  years  1923  to  1927  inclusive,  subject  also  to  a bonus 
the  amount  of  which  is  to  be  decided  by  the  board  of  directors 
annually/  Motion  carried.” 

In  that  connection  I refer  also  to  the  evidence  given  on  the 
reference  at  pp.  20  and  21.  The  secretary,  Mr.  Yates,  on  his 
cross-examination,  was  asked  a question  in  regard  to  these  meet- 
ings, and  says,  at  p.  20,  line  26 : “I  would  say  this,  that  our 
shareholders’  meeting  and  our  directors’  meeting  were  really  the 
same.  They  were  practically  the  same  people.  It  was  cold,  and 
we  held  them  in  a small  office  with  one  little  fireplace,  and  I as 
secretary  used  to  go  out  and  invite  any  stockholders  into  the 
directors’  meeting.”  And  on  p.  21  he  says:  “It  is  just  a question 
when  two  meetings  are  practically  one  whether  I would  bother 
to  duplicate  it.”  And  on  the  same  page  he  is  asked  by  the  referee : 
“Was  there  an  opening  and  a closing  of  a directors’  meeting 


App.  Div. 
19-28. 

Wilson 

v. 

Woollatt. 

Mast  on, 
J.A. 


626 


App.  Div. 

1928. 

Wilson 

v. 

WOOLLATT. 

Masten, 

J.A. 


ONTARIO  LAW  REPORTS  [yol. 

followed  by  an  opening  and  a closing  of  a shareholders5  meeting? 
A.  There  was  nothing  very  formal  about  it,  your  Honour. 

“Q.  Could  you  tell  when  the  directors5  meeting  ended  and 
when  the  shareholders5  meeting  commenced?  A.  Well,  we  made 
a point  of  calling  the  directors  a little  ahead  of  time  and  we 
walked  around  and  shewed  them  the  plant  and  in  some  cases  we 
may  have  gone  in  and  held  it  first  and  in  other  cases  we  might 
have  held  it  last.55 

Thereupon  Woollatt  appears  to  have  been  credited  with 
$15,000  per  annum  salary,  and  in  the  end  the  note  for  $109,000 
odd  is  given  in  satisfaction  of  an  account  made  up  on  that  basis. 
The  law  is  plain  that  in  these  circumstances  a resolution  by  the 
directors  fixing  the  salary  at  $15,000  will  be  assumed  to  have 
been  duly  passed. 

In  Buckley  on  Companies,  10th  ed.,  p.  603,  it  is  said  that  if 
the  articles  provide  for  forfeiture  by  resolution  of  the  directors, 
the  Court  will  assume  that  the  resolution  was  duly  passed,  if  the 
forfeiture  is  found  properly  entered  in  the  books,  although  there 
is  no  minute  of  the  resolution,  citing  Knight's  Case  (1867),  L.R. 
2 Ch.  321;  In  re  Fireproof  Doors  Ltd.,  [1916]  2 Ch.  142.  The 
decision  in  the  Knight  case  is  one  of  high  authority,  having  been 
pronounced  by  Lord  Justice  Turner  and  Lord  Justice  Cairns. 
It  decided  that  there  had  been  a valid  forfeiture  of  KnighPs 
shares  and  that  he  could  not  be  placed  on  the  list  of  contributories. 
As  the  entry  of  forfeiture  on  the  books  could  not  have  been 
properly  made  without  a resolution  of  the  directors,  the  Court 
was  bound  to  assume  that  such  a resolution  had  been  passed. 

The  next  case  dealing  with  the  matter  is  In  re  Great  Northern 
Salt  and  Chemical  Works  (1890),  44  Ch.D.  472,  where,  at  p.  483, 
Stirling,  J.,  says:  “The  admission  of  Mr.  Kennedy,  coupled  with 
the  entry  in  the  book  (the  allotment  book),  constitutes  primd 
facie  evidence  of  the  allotment,  although  there  is  no  record  by  a 
board  or  committee  meeting;  and  it  has  been  held,  among  other 
things,  in  Knight’s  Case,  that  the  entry  of  a resolution  in  a minute 
is  not  essential  to  the  validity  of  a resolution  which  is  proved 
aliunde,  even  in  a case  of  forfeiture,  which,  as  we  well  know,  must 
be  proved  in  the  strictest  manner.55 

In  1913  this  view  of  the  law  was  maintained  by  the  Court  of 
Manitoba  in  the  case  of  North  West  Battery  Ltd.  v.  Hargrave 
(1913),  23  Man.  923.  The  question  arose  with  respect  to  a by- 
law to  increase  the  board  of  directors,  and  at  p.  939  the  follow- 
ing passage  occurs:  “Mr.  Dysart,  himself  one  of  the  three  direc- 
tors and  the  company5s  secretary,  says:  H do  not  think  any  formal 
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by-law  of  directors  was  passed  on  12th  March  to  increase  the 
number  of  directors,  that  is,  no  written  by-law.  The  matter  was 
discussed  and  agreed  to  and  intended  to  be  dealt  with  in  the 
shareholders'  meeting/  I hold  on  this  evidence  that  what  was  so 
done  by  these  three  directors,  if  not  technically  a resolution,  yet 
was  so  in  effect,  and  should  have  all  the  force  of  a resolution  for 
that  purpose/' 

In  1916  the  question  was  considered  by  Astbury,  J.,  in  the 
case  of  In  re  Fireproof  Doors  Ltd.,  [1916]  2 Ch.  142,  where  he 
says  (p.  149)  : “The  company  relied  on  In  re  Rotherham  Alum 
and  Chemical  Co.  (1883),  25  Ch.D.  103,  109,  and  contended  that 
the  minutes  were  exclusive  evidence  of  what  took  place  at  the 
meeting.  But  that  is  putting  it  too  high.  An  unrecorded  resolu- 
tion may  be  proved  aliunde citing  Knight’s  Case. 

And  in  1919  the  matter  was  dealt  with  by  the  Supreme  Court 
of  Canada  in  the  case  of  Fullerton  v.  Crawford  (1919),  59  Can*. 
S.C.R.  314,  at  p.  349,  where  Anglin,  J.  (as  he  then  was),  says: 
“While  there  is  no  doubt  a lack  of  proof  of  a by-law  or  resolution 
formally  authorising  Doran  to  act  as  the  company's  selling  agent, 
the  impression  left  on  my  mind  by  the  whole  of  the  evidence  bear- 
ing on  this  issue  is  that  he  was  authorised  at  the  shareholders' 
meeting  of  the  27th  of  March,  1914,  at  which  Crawford  admits 
he  was  present,  to  sell  the  company's  property  as  a real  estate 
broker  on  commission,  and  that  acting  on  that  authorisation  he 
proceeded  in  good  faith  to  procure  and  did  procure  a purchaser 
for  the  lands  at  an  advantageous  price.  While  the  absence  of  a 
minute  of  this  kind  by  the  shareholders  affords  grounds  for  ad- 
verse comment,  it  by  no  means  conclusively  establishes  that  Doran 
was  not  in  fact  so  authorised;"  citing  In  re  Fireproof  Doors  Ltd. 

Applying  the  law  so  stated  to  the  facts  of  the  present  case,  I 
observe  that  the  recommendation  of  the  board  of  directors  in 
December,  1923,  indicates  that  the  board  resolved  that  the  salary 
should  be  $15,000  unless  the  shareholders  objected.  The  share- 
holders did  not  object  but  approved.  Subsequently  the  action 
of  these  two  bodies  was  acted  upon.  Salary  was  credited  to 
Woollatt  at  $15,000  per  annum.  Subsequently  the  other  part  of 
the  same  resolution  was  implemented  by  voting  him  a bonus  of 
$12,000,  and  in  the  end  he  was  by  the  directors  given  a note  for 
$109,000,  the  amount  of  which  was  ascertained  by  crediting  Wool- 
latt with  both  these  allowances. 

The  next  point  argued  was  that  Middleton,  J.A.,  erred  in  con- 
firming the  report  in  so  far  as  it  allowed  to  Woollatt  a bonus  of 
$12,000. 
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Mr.  Robertson  argued  that  at  the  time  when  this  bonus  was 
allowed  as  additional  salary  the  capital  stock  of  the  company  was 
impaired,  and  he  referred  to  p.  18  of  the  evidence  to  shew  that 
it  was  worth  no  more  than  78  cents  in  the  dollar. 

But  the  statement  there  appearing  bears  no  relation  to  the  real 
facts.  These  are  shewn  at  pp.  6 7,  and  8 of  the  referee’s  reasons 
for  judgment,  from  which  it  is  plain  that  the  repairs  and  re- 
newals have  been  such  as  to  enhance  the  value  of  the  plant,  and 
nothing  ought  to  be  written  off  for  depreciation;  (2)  that  the 
value  of  the  charter  and  franchise  has  appreciated;  (3)  that  the 
value  of  the  land  owned  and  under  option  has  appreciated  by 
some  $247,000,  and  as  a result  that  there  is  a substantial  surplus 
over  and  above  the  nominal  par  value  of  the  issued  shares,  viz., 
$270,800:  see  the  auditor’s  report  for  1927,  exhibit  7. 

I am,  therefore,  of  opinion  that  this  ground  of  appeal  should 
be  disallowed. 

With  respect  to  the  claim  that  the  Master  erred  in  allowing 
compound  interest  at  7 per  cent.,  I am  of  opinion  that  the  acts 
of  the  directors  in  confirming  the  account  as  it  was  -brought  in 
by  Woollatt,  in  which  interest  at  the  above  rate  was  charged,  and 
in  giving  the  promissory  note  for  that  amount,  were  valid  acts 
on  the  part  of  the  directors,  and  were  justifiable,  not  merely  from 
the  standpoint  of  the  power  and  authority  of  the  board,  but  also 
on  the  grounds  mentioned  in  the  report  of  the  referee,  namely, 
that  there  is  abundant  evidence,  both  oral  and  from  the  annual 
statements  of  the  company,  that  it  was  well  understood  that  7 
per  cent,  was  to  be  allowed  on  the  balances  owing  Woollatt  and 
that  it  was  to  be  added  to  his  claim  at  the  end  of  the  year  in  the 
same  manner  as  interest  was  added  to  the  claims  of  other  creditors. 

With  respect  to  the  absence  of  vouchers  for  certain  items,  I 
agree  with  the  finding  of  the  learned  Master. 

I am,  therefore,  of  opinion  that  this  appeal  should  be  dismissed 
on  all  grounds  and  that  the  appellants  should  pay  the  costs  of 
the  appeal. 

Latch  ford,  C.J.,  and  Wright,  J.,  agreed  with  Masten,  J.A. 

Orde,  J.A.,  agreed  in  the  result. 

Appeal  dismissed  with  costs. 


LXII.J 


ONTARIO  LAW  REPORTS 


629 


[IN  CHAMBERS.] 
Rafelman  v.  Kiproff. 


Mortgage — Action  for  Foreclosure — Notice  Disputing  Amount  of  Claim 
— Registrar  Proceeding  to  Take  Account — Right  to  Enter  Appear- 
ance-Rules 49,  467— Affidavit  of  Merits— Whether  Plaintiff  En- 
titled to  Include  in  Claim  Sum  Paid  on  Prior  Mortgage — Determina- 
tion of  Questions  of  Fact  and  Law  Necessary  for  Finding — “Taking 
of  Account ” — Jurisdiction  of  Registrar. 

In  an  action  for  foreclosure,  the  endorsement  of  the  writ  of  summons 
contained  a claim  for  the  balance  of  the  moneys  secured  by  a mort- 
gage oif  which  the  plaintiff  was  the  assignee,  and  for  a sum  “paid  on 
a prior  mortgage”  together  with  interest  on  that  sum.  No  appear- 
ance was  entered,  but  the  defendant  K.  fyled  a notice  disputing  the 
amount  claimed  by  the  plaintiff,  and  the  plaintiff  served  notice  of 
the  taking  before  the  Registrar  of  an  account  of  the  amount  due 
under  the  mortgage.  K.  tendered  an  affidavit  of  merits  and  desired 
to  enter  an  appearance.  The  Registrar  saw  no  reason  why  an 
appearance  should  be  entered,  and  he  proceeded  to  take  the  account. 
The  mortgage-deed  contained  a clause  providing  that  the  mortgagee 
might  satisfy  any  charge  existing  or  arising  upon  the  mortgaged 
lands  and  that  the  amount  paid  should  be  added  to  the  mortgage- 
debt,  etc.:  — 

Held,  that,  as  a defendant  may  appear  at  any  time  before  judgment 
(Rule  49),  the  Registrar  ought  to  have  accepted  the  appearance; 
but  it  did  not  follow  that  he  was  without  jurisdiction  to  proceed 
to  take  the  account;  Rule  467  permits  of  the  signing  of  judgment 
in  cases  in  which  “the  defendant  disputes  the  amount  of  the  plaintiff’s 
claim  only,”  and  this  (apparently)  even  if  there  has  been  an  appear- 
ance; and  K.’s  affidavit  shewed  that  what  was  disputed  was,  in  one 
sense,  only  the  amount  of  the  plaintiff’s  claim — the  question  raised 
by  the  affidavit  being  whether  the  plaintiff  was  entitled  to  include 
in  his  claim  the  sum  alleged  to  have  been  “paid  on  a prior  mort- 
gage.” 

But  held , that,  as  several  questions  of  mixed  law  and  fact  would  have 
to  be  determined  before  there  could  be  a finding  as  to  whether 
the  sum  referred  to  could  properly  be  charged  in  the  account,  more 
was  involved  than  ought  properly  to  be  called  a taking  of  account; 
and  therefore  the  Registrar  had  no  authority  to  sign  judgment,  or, 
as  a preliminary  step,  to  take  the  account. 

Motion  by  the  defendants  Kiproff,  under  Rule  467,  to  set 
aside  the  finding  made  by  the  Senior  Registrar  in  the  course  of 
signing  judgment  in  a mortgage  action. 

June  23.  The  motion  was  heard  by  Rose,  J.,  in  Chambers. 
J.  C.  McRuer  and  A.  J.  Slceans,  for  the  defendants  Kiproff. 

H.  S.  White,  K.C.,  for  the  plaintiff. 

No  one  for  the  other  defendants,  who  entered  no  appearance. 

June  30.  Rose,  J. Subject  to  a mortgage  to  mortgagees 
who  may  conveniently  be  called  the  Foster  trustees  (and  to  an- 
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other  mortgage  which  is  of  no  importance  in  these  proceedings), 
one  Cosentino  was  the  owner  of  lands  which  will  be  called  lots 
260,  262,  and  264.  In  1911  Cosentino  sold  lots  262  and  264  to 
McKenzie,  covenanting  to  pay  off  the  mortgages  and  taking  back 
from  McKenzie  a mortgage  to  secure  $7,500,  the  unpaid  balance 
of  the  purchase-money.  In  1912  McKenzie  sold  the  two  lots  to 
one  Helpert,  and  on  the  same  day  Helpert  sold  a half-interest 
to  the  plaintiff,  Rafelman.  In  1921  Cosentino  sold  lot  260  to  the 
defendant  Pete  Kiproff  and  another  whose  title  Kiproff  has  since 
acquired,  and  conveyed  the  lot  to  the  purchasers  by  a deed  made 
pursuant  to  the  Short  Forms  of  Conveyances  Act,  which  deed  con- 
tained covenants  that  the  grantor  had  done  no  act  to  encumber  the 
lands  and  for  quiet  possession  free  from  encumbrances.  The 
purchasers,  Kiproff  et,  al.,  gave  back  to  Cosentino,  to  secure  $12,- 
000,  the  unpaid  balance  of  the  purchase-money,  a mortgage  which 
calls  for  half-yearly  payments  of  $500  each  on  account  of  the 
principal  money  and  interest,  the  balance  of  the  principal  money 
being  payable  on  the  20th  August  1930.  This  mortgage  was,  in 
January,  1922,  assigned  by  Cosentino,  to  the  plaintiff.  It  is  the 
mortgage  upon  which  this  action  is  brought. 

In  1927  the  mortgage  to  the  Foster  trustees,  the  existence 
of  which  had  apparently  been  concealed  by  Cosentino  and  his 
solicitor  both  from  the  plaintiff  and,  from  Kiproff,  fell  due.  The 
plaintiff  and  Helpert  and  their  respective  wives  seem  to  have  paid 
to  the  Foster  trustees  the  sum  secured  by  this  mortgage  (in  all, 
including  interest,  $6,745.20),  and  an  assignment  of  the  mort- 
gage was  taken  from  the  Foster  trustees  to  Max  Rotenberg,  a 
nominee  of  Rafelman  and  Helpert.  Rotenberg,  in  exercise  of  the 
power  of  sale  contained  in  the  mortgage,  offered  lots  262  and  264 
(or  perhaps  the  three  lots)  for  sale  by  auction,  but,  no  bid  being 
obtained,  he  made  a conveyance  of  lots  262  and  264  to  the  wives 
of  Rafelman  and  Helpert.  The  deed  of  conveyance  is  expressed 
to  be  made  in  consideration  of  one  dollar  and  other  valuable 
consideration.  The  affidavit  required  by  the  Transfer  Tax  Act, 
which  was  made  by  the  solicitor  for  the  grantees,  states  that  the 
true  consideration  is  moneys  paid  in  cash  $6,745.20  (i.e.  the 
sum  paid  to  the  Foster  trustees)  ; but  it  is  sworn  in  evidence  that 
in  making  this  affidavit  the  solicitor  overlooked  the  fact  that  for 
reasons  which  will  appear  the  consideration  ought  to  have  been 
called  $5,010.20. 

On  the  10th  April,  1928,  Kiproff  tendered  to  Rafelman  a 
sum  sufficient  to  cover  the  payment  of  the  $500  that  had  fallen 
due  on  the  20th  February  on  the  mortgage  from  Kiproff  et  al. 
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to  Cosentino  on  lot  260  together  with  interest  on  the  $500.  Rafel- 
man,  however,  refused  to  accept  this  sum,  claiming  that  he  was 
entitled  also  to  $1,735  (part  of  the  $6,745.20)  which  'he  as 
mortgagee  of  lot  260  had  paid  to  the  Foster  trustees.  Kiproff 
refused  to  pay  the  additional  sum  demanded,  and  on  the  24th  April, 
1928,  Rafelman  issued  a writ  for  foreclosure,  the  endorsement 
on  the  writ  containing  a claim  for  the  balance  of  the  mortgage- 
moneys  secured  and  $1,735  “paid  on  a prior  mortgage”  together 
with  interest  on  the  last  mentioned  sum.  No  appearance  was 
entered,  but,  on  the  8th  May,  1928,  Kiproff  and  his  wife  fyled  a 
notice  disputing  the  amount  claimed  by  the  plaintiff. 

On  the  10th  May,  1928,  Rafelman  served  notice  of  the  taking 
before  the  Registrar  of  an  account  of  the  amount  due  under  the 
mortgage.  The  appointment  to  take  the  account  seems  to  have 
been  adjourned,  but  it  came  on  on  the  29th  May,  when  counsel  for 
Kiproff  tendered  an  affidavit  of  merits  and  expressed  a desire  to 
enter  an  appearance.  After  discussion  the  Registrar  came  to  the 
conclusion  that  there  was  no  reason  why  an  appearance  should 
be  entered  and  he  proceeded  to  take  the  account. 

The  mortgage  expresses  an  agreement  as  follows: — 

“That  the  mortgagee  may  satisfy  any  charge  now  or  hereafter 
existing  or  to  arise  or  be  claimed  upon  the  said  lands  and  the 
amount  so  paid  shall  be  added  to  the  debt  hereby  secured  and  bear 
interest  at  the  same  rate  and  shall  be  forthwith  payable  by  the 
mortgagor  to  the  mortgagee  and  in  default  of  payment  the  prin- 
cipal sum  hereby  secured  shall  become  payable  and  the  powers  of 
sale  hereby  given  may  be  exercised  forthwith  without  any  notice. 
And  in  the  event  of  the  mortgagee  satisfying  any  such  charge  or 
claim  either  out  of  the  money  advanced  on  this  security  or  other- 
wise he  or  they  shall  be  entitled  to  all  the  equities  and  securities 
of  the  person  or  persons  so  paid  off  and  are  hereby  authorised  to 
retain  any  discharge  thereof  without  registration  for  a longer 
period  than  six  months  if  they  think  fit  to  do  so.” 

It  was  given  in  evidence  before  the  Registrar  that  the  amount, 
$1,735,  which  the  plaintiff  claims  to  add  to  the  mortgage  pursuant 
to  the  agreement  just  quoted,  was  arrived  at  as  follows:  Rafelman 
and  Helpert  had  paid  ail  but  $2,800  of  the  amount  secured  by 
the  mortgage  given  by  their  vendor,  McKenzie,  to  Cosentino  to 
secure  the  balance  unpaid  by  McKenzie  in  respect  of  the  purchase- 
money  of  lots  262  and  264;  Cosentino  having  covenanted  to  pay 
off  the  mortgage  held  by  the  Foster  trustees,  Rafelman  and  Hel- 
pert  deemed  themselves  to  be,  as  against  Cosentino,  entitled  to 
credit  for  the  difference  between  the  $2,800  and  the  $6,745.20 
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which  they  had  had  to  pay  to  the  Foster  trustees,  that  is  to  say, 
they  considered  that  they  had  paid  $3,945.20  more  than  they 
ought  to  have  been  called  upon  to  pay;  but  the  mortgage  held  by 
the  Foster  trustees  was  a charge  not  only  upon  lots  262  and  264 
but  also  upon  lot  260,  and  Rafelman  and  Helpert  (or  their  solici- 
tors) thought  that  as  between  lot  260  on  the  one  hand  and  lots 
262  and  264  on  the  other  (lot  260  having  a frontage  of  22  feet 
and  lots  262  and  264  together  having  a frontage  of  28  feet), 
lot  260  ought  to  be  charged  with  $1,735 ; Rafelman  as  mortgagee 
of  lot  260  had  put  up  the  $1,735,  and  the  wives  of  Rafelman 
and  Helpert  (to  whom  Rafelman  and  Helpert  had  conveyed  their 
title  to  the  lots)  had  put  up  the  remainder  of  the  sum  paid  to 
the  Foster  trustees:  therefore,  as  against  Kiproff,  Rafelman  was 
to  be  treated  as  having  paid  $1,735  to  satisfy  a charge  upon  the 
land  comprised  in  the  mortgage  upon  which  the  action  is  brought. 
The  Registrar  thought  that  upon  the  evidence  this  distribution 
of  the  credit  for  the  moneys  paid  to  the  Foster  trustees  was  fair, 
and  he  has  found  accordingly. 

The  first  objection  taken  by  the  appellants  is  that,  as  a de- 
fendant may  appear  at  any  time  before  judgment  (Rule  49),  the 
Registrar  was  bound  to  accept  Kiproff’s  appearance  when  it  was 
tendered  and  to  desist  from  taking  the  account  under  Rule  467. 
Mr.  White,  for  Rafelman,  while  arguing  against  this  contention, 
expressed  a willingness  to  allow  the  whole  matter  to  be  re-opened 
and  the  case  to  go  to  trial  if  Kiproff  would  pay  the  $500  that 
fell  due  last  February  and  would  undertake  to  pay  the  $500  that 
will  fall  due  in  August.  Mr.  McRuer,  however,  refused  to  agree 
to  these  terms. 

Kiproff  was  entitled  to  have  his  appearance  entered  unless 
Rule  467*  is  to  be  read  as  giving  to  a defendant  in  a mortgage 
action  an  option  either  to  appear  or  simply,  without  appearing,  to 
dispute  the  amount  of  the  plaintiff’s  claim,  and  unless  Kiproff’s 
fyling  of  the  dispute  of  the  amount  of  the  plaintiff’s  claim  was  an 

* 467. — (1)  Where  the  writ  has  been  duly  endorsed,  and  the  defen- 
dant fails  to  appear,  or  by  his  statement  of  defence  admits  the  execu- 
tion of  the  mortgage  and  other  facts  entitling  the  plaintiff  to  judgment, 
or  where  the  defendant  disclaims  any  interest  in  the  mortgaged  prem- 
ises, or  where  no  statement  of  defence  is  delivered,  or  where  the 
defendant  disputes  the  amount  of  the  plaintiff’s  claim  only,  the  plain- 
tiff may  sign  judgment. 

(2)  Where  the  defendant  has  disputed  the  amount  of  the  plaintiff’s 
claim,  he  shall  be  entitled  to  four  days’  notice  of  the  taking  of  the 
account.  Where  no  reference  as  to  incumbrances  is  desired,  such 
account  may  be  taken  by  the  officer  signing  judgment;  whose  finding 
shall  be  subject  to  appeal  to  a Judge  in  Chambers  in  the  manner 
prescribed  for  appeals  from  the  Master  in  Chambers. 
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election  not  to  enter  an  appearance.  During  the  argument  I ex- 
pressed myself  as  of  the  opinion  that  the  fyling  of  the  dispute 
notice  was  an  election,  and  that  as  a matter  of  strict  right  Kiproff 
was  not  in  a position  before  the  Registrar  to  insist  upon  the  fyling 
of  his  affidavit  of  merits;  but  upon  reflexion  I have  reached  the 
conclusion  that  the  suggested  reading  of  Rule  467  does  unneces- 
sary violence  to  the  plain  words  of  Rule  49,  and  that  the  Registrar 
ought  to  have  accepted  the  appearance. 

From  the  fact  that  Kiproff  was  entitled  to  enter  an  appear- 
ance it  does  not  necessarily  follow  that  the  Registrar  was  with- 
out jurisdiction  to  proceed  to  take  the  account;  for  Rule  467 
permits  of  the  signing  of  judgment  in  cases  in  which  “the  defend- 
ant disputes  the  amount  of  the  plaintiffs  claim  only,”  and  this 
(apparently)  even  if  there  has  been  an  appearance;  and,  in  one 
sense,  KiprofFs  affidavit  of  merits  shews  that  what  is  disputed  is 
only  the  amount  of  the  plaintiffs  claim — the  question  raised 
by  the  affidavit  being  whether  Rafelman  is  entitled  to  include  in 
his  claim  the  $1,735  which  he  says  that  he,  as  mortgagee  of  lot 
260,  paid  to  the  Foster  trustees  in  satisfaction  of  a charge  upon 
the  mortgaged  lands.  But  before  there  can  be  a finding  as  to 
whether  the  sum  of  $1,735  is  properly  charged  in  the  account 
there  must  be  a determination  of  several  questions  of  mixed  law 
and  fact.  In  the  first  place  it  must  be  found  that  Rafelman 
paid  the  $1,735  to  the  Foster  trustees.  In  the  next  place  it  must 
be  decided  whether,  under  the  clause  permitting  the  mortgagee 
to  add  to  the  mortgage-money  all  moneys  paid  by  him  in  satis- 
faction of  charges  upon  the  land  (of  which  clause,  obviously, 
the  original  mortgagee,  Cosentino,  could  not  have  availed  him- 
self in  the  face  of  his  covenant  against  incumbrances),  Rafelman 
is  entitled,  as  against  Kiproff,  to  include  the  $1,735  in  the  mort- 
gage account.  And,  finally,  it  must  be  found  whether  such 
payment  as  Rafelman  made  did  in  fact  satisfy  a charge  upon  the 
lands.  Now  in  every  case  in  which  an  account  has  to  be  taken 
of  the  amount  secured  by  a mortgage  some  questions  of  fact 
arise,  and  in  many  of  such  cases  there  is  argument  as  to  the  law; 
and  it  does  not  follow  that  because  there  is  a dispute  as  to  the 
legal  effect  of  the  facts  established  the  proceeding  ceases  to  be 
such  a taking  of  the  account  as  is  contemplated  by  Rule  467. 
On  the  other  hand,  even  if  the  only  issue  is  in  form  an  issue  as 
to  whether  a certain  item  is  rightly  included  in  the  account,  the 
questions  raised  by  that  formal  issue  may  be  such  as  to  divest  the 
proceeding  of  its  character  as  a taking  of  account  properly  so 
called.  It  would  be  difficult  if  not  impossible  in  a general  state- 
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Rose,  J.  ment  to  draw  the  line  between  the  two  classes  of  case;  but,  after 
1928.  several  readings  of  t'he  notes  of  the  evidence  taken  before  the 

Rafelman  Senior  KeSistrar  in  this  case,  and  after  a consideration  of  the 
v.  authorities  cited  upon  the  argument  of  the  motion  before  me,  I 
Kipkoff.  have  come  to  the  conclusion  that  more  is  involved  here  than  what 
ought  properly  to  be  called  a taking  of  account. 

Some  of  the  questions  arising  have  been  mentioned.  Upon 
the  question  as  to  whether  Rafeiman  paid  the  $1,735  there  is 
evidence  which,  although  incomplete  and  unsatisfactory,  is 
sufficient,  if  believed,  to  support  the  Registrar’s  finding.  The 
question  of  law  as  to  whether  Rafeiman  as  assignee  of  the  mort- 
gage can  assert  a right  which  would  not  have  been  available  to 
his  assignor  is  different  in  form  from  the  question  decided  in 
Egleson  v.  Howe  (1879),  3 A.R.  566,  in  which  case  the  Court 
of  Appeal  adopted  the  views  expressed  by  Strong,  V.-C.,  in  Hen- 
derson v.  Brown  (1871),  18  Gr.  79.  It  is,  of  course,  a question 
which,  in  the  abstract,  could  be  decided  as  well  in  such  a proceed- 
ing as  this  as  upon  a trial;  but,  in  view  of  the  disposition  which 
I propose  to  make  of  the  motion  I refrain  from  expressing  the 
opinion  that  I have  formed.  But  the  question  as  to  whether 
Rafeiman  did  in  fact  satisfy  a charge  upon  the  mortgaged  land 
is  one  which  upon  the  evidence  adduced  cannot  be  decided  in  his 
favour;  for  the  only  formal  evidence  of  the  satisfaction  of  the 
charge  is  a document  signed  by  Rotenberg  which  presumably  was 
intended  to  be,  but  which  in  fact  is  not,  a discharge  of  the  mort- 
gage. This  document,  if  registered,  would  not  satisfy  any  pur- 
chaser from  Kiproff  that  the  land  had  been  freed  from  Cosentino’s 
mortgage  to  the  Foster  trustees;  so  that,  if  Rafelman’s  case  were 
taken  to  be  in  other  respects  established,  and  the  taking  of  the 
account  were  held  to  be  valid,  still  the  matter  would  have  to  be 
sent  back  to  the  Registrar  with  instructions  to  require  further 
proof  of  the  satisfaction  of  the  charge  before  issuing  any  judgment 
settled  upon  the  footing  that  Rafelman’s  right  to  include  the 
$1,735  in  his  account  had  been  established.  These  facts  are  stated 
because,  in  my  opinion,  they  indicate  that  if  there  is  any  dis- 
cretionary power  a proper  exercise  of  it  would  bes  to  set  aside  the 
nroceedings  had  before  the  Registrar  and  to  send  the  parties  to  a 
trial.  But  I think  that  the  motion  is  really  to  be  disposed  of 
upon  the  question  of  jurisdiction,  and  that,  for  the  reasons  that 
have  been  stated,  it  ought  to  be  held  that  the  Registrar  'had  no 
authority  to  sign  judgment  or,  as  a step  preliminary  to  the  sign- 
ing of  the  judgment,  to  take  the  account.  Therefore  the  finding 
appealed  from  must  be  set  aside  and  the  right  of  the  defendants 
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Kiproff  to  enter  an  appearance  declared.  The  costs  of  the  taking 
of  the  account  and  of  the  motion  will  be  to  the  defendants  Kiproff 
in  any  event  in  the  cause,  unless  the  judge  who  presides  at  the 
trial  otherwise  orders. 


[WRIGHT,  J.] 

Lumbers  v.  Fretz. 

Company — Directors — By-laws  Passed  after  Company  had  Ceased  Busi- 
ness— Gratuities  for  Past  Services — Companies  Act,  R.S.C.  1906,  ch. 
79+  sec.  80  ( d ) — Invalidity  of  By-laws — Whether  Confirmed  by 
Shareholders  at  Special  General  Meeting — Notice  of  Meeting — 
Proxies — Representation  of  Shares  Held  Jointly  in  Trust — Quorum 
— Withdrawal  of  Shareholders — Action  Brought  by  Minority  Share- 
holders— Status — Estoppel — Costs — Abortive  Proceedings — Death  of 
Judge  before  Conclusion  of  Trial — Salvage — Plaintiffs'  Solicitor  and 
Client  Costs  Payable  out  of  Fund  Recovered. 

By-laws  passed  by  the  directors  of  the  defendant  company,  and  said 
to  have  been  confirmed  by  the  shareholders  at  a special  general  meet- 
ing, providing;  for  the  transfer  by  the  defendant  company  to  the  three 
individual  defendants  of  shares  in  another  company,  as  remuneration 
for  past  services  as  directors  and  officers,  were  attacked  in  this  action 
by  shareholders  in  the  defendant  company:  — 

Held,  that  there  was  no  agreement  binding  upon  the  defendant  com- 
pany to  pay  for  the  services  rendered  by  the  co-defendants,  and  the 
payments  provided  for  in  the  by-laws  must  be  treated  as  gratuities. 

Cook  v.  Hinds  (1918),  42  O.L.R.  273,  followed. 

(2)  As  the  business  of  the  company  had  ceased,  it  was  not  reasonably 
necessary  or  incidental  to  the  carrying  on  of  its  business  that  gratui- 
ties should  be  voted  for  past  services. 

Hutton  V.  West  Cork  Railway  Co.  (1883),  23  Ch.  D.  654,  and  In  re 
George  Newman  <§  Co.,  [1895]  1 Ch.  674,  applied. 

Section  80(d)  of  the  Companies  Act,  R.S.C.  1906,  ch.  79,  which  gives 
directors  power  to  make  by-laws  for  the  remuneration  of  agents, 
officers,  and  servants  of  a company,  does  not  contemplate  the  voting 
of  remuneration  by  way  of  gratuities)  for  past  services;  and,  unless 
the  action  of  the  directors  or  the  remuneration  was  duly  ratified  and 
confirmed  by  the  shareholders,  the  whole  of  the  proceedings  would 
he  invalid. 

(3)  The  action  of  the  directors  was  not  an  honest  exercise  of  their 
powers,  but  an  attempt  to  divert  the  assets  of  the  company  to  their 
own  use  as  individuals. 

(4)  One  of  the  defendants,  before  the  sending  out  of  the  notice  calling 
the  special  general  meeting,  had  obtained  proxies  from  shareholders 
without  acquainting  them  with  what  was  proposed  to  be  voted  on, 
or  giving  them  reasonable  information  to  enable  them  to  decide 
whether  or  not  they  should  be  present  in  person:  — 

Held,  that  the  use  by  that  defendant  of  the  proxies  in  support  of  a 
resolution  to  confirm  the  by-laws  was  an  abuse  of  the  powers  given 
him  by  the  proxies. 

Pacific  Coast  Coal  Mines  Co.  v.  Arbuthnot,  [1917]  A C.  607,  applied. 

(5)  The  notice  sent  out  to  the  shareholders  of  the  special  general 
meeting  did  not  contain  any  reference  to  voting  remuneration  to  the 
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individual  defendants,  and,  as  all  the  shareholders  were  not  present 
at  the  meeting,  the  action  of  the  directors  was  not  duly  ratified  and 
confirmed. 

(6)  Joint  holders  of  shares  must  concur  in  voting  upon  them  unless 
the  by-laws  of  the  company  otherwise  provide,  and  the  defendants 
were  not  entitled  to  vote  upon  shares  held  by  them  as  trustees 
jointly  with  other  persons  who  were  not  present  or  assenting. 

(7)  At  the  outset  a majority  of  the  issued  shares  were  represented  at 
the  meeting,  but  some  of  the  shareholders  withdrew,  and  at  the  time 
of  the  voting  there  was  no  longer  a quorum:  — 

Held,  that  meetings  of  shareholders  are  to  be  governed  by  the  same 
rules  as  to  quorum  and  procedure  as  apply  to  parliamentary  and 
municipal  bodies  except  where  the  statute  or  by-laws  otherwise  pro- 
vide; and  the  shareholders’  meeting  therefore  was  a nullity,  failing 
for  want  of  a quorum,  and  the  by-laws  were  not  properly  passed. 

(8)  This  action,  brought  by  minority  shareholders  to  set  aside  the 
by-laws,  was  maintainable,  the  position  being  that  the  majority  were 
endeavouring  to  appropriate  to  themselves  money,  property,  or  advan- 
tages which  belonged  to  the  company,  or  in  which  the  other  share- 
holders were  entitled  to  participate. 

Fullerton  v.  Crawford  (1919),  59  Can.  S.C.R.  314,  and  other  cases, 
applied  and  followed. 

(9)  The  plaintiffs  were  not  estopped  by  their  conduct  or  laches  or 
acquiescence  from  bringing  the  action. 

(10)  The  individual  defendants  were  ordered  to  return  to  the  company 
the  shares  which  had  been  transferred  to  them  pursuant  to  the 
impeached  by-laws  or  to  pay  into  the  company’s  treasury  the  value 
thereof  and  to  pay  the  plaintiffs’  costs  of  the  action;  and'  the  plain- 
tiffs were  declared  entitled  to  their  costs  of  the  action  (as  between 
solicitor  and  client)  and  so  much  of  their  party  and  party  costs  as 
should  not  be  recovered  from  the  individual  defendants,  out  of  the 
fund  recovered  for  the  company. 

Bennett  v.  Havelock  Electric  Light  and  Power  Co.  (1910),  21  O.L.R. 
120,  133,  134,  and  Macdonald  v.  McCall  (1887),  12  P.R.  9,  followed. 

(11)  The  plaintiffs’  costs  of  proceedings  before  Lennox,  J.,  who  died 
after  hearing  part  of  the  evidence  and  before  pronouncing  judgment, 
were  also  ordered  to  be  paid  by  the  individual  defendants. 


Action  to  set  aside  certain  by-laws,  resolutions,  etc.,  of  the 
defendant  company,  and  to  recover  from  the  other  defendants 
shares  of  the  company’s  stock  transferred  to  them,  and  for  other 
relief. 

The  action  was  tried  before  Wright,  J.,  without  a jury,  at 
a Toronto  sittings. 

D.  L.  McCarthy,  K.C.,  and  Lewis  Duncan,  for  the  plaintiffs. 

R.  S.  Robertson,  K.C.,  and  A.  L.  Fleming,  for  the  defendants. 


July  4.  Wright,  J. : — The  plaintiffs  in  this  action  seek  to  set 
aside  certain  by-laws,  resolutions,  allotments,  and  transfers  of 
stock  purporting  to  be  made  by  Vineland  Canners  Limited,  one 
of  the  defendants  in  this  action,  and  to  recover  from  the  defend- 
ants Fretz,  Solomon  H.  Rittenhouse,  and  W.  G.  Lumbers,  the 
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stock  issued  or  transferred  to  them.  There  are  other  remedies 
claimed  by  these  plaintiffs,  but  I do  not  consider  it  necessary  to 
specify  them  at  this  stage. 

The  transactions  giving  rise  to  this  action  are  somewhat  in- 
volved, and  I shall  endeavour  to  summarise  the  various  proceed- 
ings and  transactions. 

In  1909,  a company  known  as  Vineland  Canners  Limited  was 
incorporated  to  carry  on  a general  canning  business.  The  in- 
corporators and  the  owners  of  this  company  were  the  late  James 
Lumbers  and  his  sons,  some  of  whom  are  parties  to  this  action. 
This  company  was  succeeded  by  another  which  was  organised  in 
1912  and  carried  on  business  until  1915,  when  it  went  into  liquid- 
ation. The  assets  of  the  second  company  were  purchased  by  the 
late  James  Lumbers,  the  plaintiff  Leonard  0.  Lumbers,  and  the 
defendant  W.  G.  Lumbers,  the  latter  of  whom  appears  to  have 
acted  as  the  trustee  for  or  nominee  of  the  purchasers. 

A new  company  known  as  the  Vineland  Canners  Limited  was 
incorporated  under  the  Dominion  Companies  Act,  R.S.C.  1906, 
ch.  79,  by  letters  patent  dated  the  7th  November,  1917. 

At  a meeting  of  the  directors  held  on  the  10th  January,  1918, 
an  offer  was  submitted  from  the  defendant  W.  G.  Lumbers  to  sell 
to  this  last  named  company  the  property  held  by  him  in  trust,  as 
already  mentioned,  in  consideration  of  receiving  $700  in  cash  and 
the  allotment  and  issue  of  1993  fully  paid-up  shares  of  the  capital 
stock  of  the  company  of  the  par  value  of  $100  each.  At  a meet- 
ing of  the  shareholders  held  on  the  10th  January,  1918,  the  action 
of  the  directors  was  ratified  and  confirmed  and  the  officers  of  the 
company  authorised  to  pay  and  deliver  to  the  parties  the  con- 
sideration, etc. 

At  a meeting  of  the  directors  on  the  25th  March,  1918,  a 
resolution  was  passed  authorising  the  proper  officers  of  the  com- 
pany to  allot  and  issue  1731  fully  paid-up  shares  of  the  capital 
stock  of  the  company  to  the  various  parties  designated  by  an 
order  of  the  defendant  W.  G.  Lumbers,  who  under  the  agreement 
already  referred  to  had  received  the  shares  in  consideration  of 
the  transfer  of  the  property. 

The  evidence  indicated  that  none  of  the  parties  to  whom  the 
shares  were  allotted  paid  any  consideration  for  them,  but  the 
shares  were  so  allotted  to  them  at  the  instance  of  the  late  James 
Lumbers,  who  desired  that  all  persons  who  had  been  interested 
in  the  former  companies  and  had  lost  money  should  receive  shares 
in  the  new  company  in  order  that  they  might  be  recouped  for  their 
losses. 
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The  defendant  W.  G.  Lumbers  was  the  general  manager  of  the 
defendant  company,  or  supervisor,  as  designated  in  by-law  number 
6,  relating  to  his  appointment.  This  by-law  provided  that  he  be 
paid  a salary  of  $1,000  a year  for  his  services  as  supervisor,  pro- 
vided that  the  net  yearly  profits  of  the  company  exceed  the  sum 
of  $10,000.  He  appears  to  have  been  paid  this  salary  for  a few 
years,  or  the  same  was  credited  to  him  in  the  company’s  books 
and  subsequently  paid. 

The  defendant  Fretz  was  appointed  secretary-treasurer  at  a 
meeting  of  the  directors  held  on  the  12th  February,  1918;  and  by 
resolution  passed  by  the  directors  on  the  29th  January,  1919,  and 
ratified  at  a meeting  of  the  shareholders  on  the  12th  February, 
1919,  it  was  enacted  that  he  be  paid  a salary  of  $300  for  his  serv- 
ices as  secretary-treasurer  for  the  past  year,  and  that  this  amount 
was  to  be  applied  on  a promissory  note  due  by  him  to  the  old 
Vineland  Canning  Company  Limited. 

In  1923,  the  company  sold  out  its  entire  undertaking  to  a com- 
pany known  as  the  Canadian  Canners  Limited,  a company  whicn 
was  formed  by  several  existing  companies — in  other  words,  it  was 
a merger  of  several  canning  companies. 

The  action  of  the  directors  was  ratified  at  a meeting  of  share- 
holders held  on  the  28th  February,  1923.  After  the  sale,  the  de- 
fendant company  ceased  to  carry  on  operations  save  for  the  pur- 
pose of  liquidating  its  debts  and  distributing  the  dividends  re- 
ceived from  the  Canadian  Canners  Limited,  so  that  in  1926,  when 
the  matters  complained  of  in  this  action  arose,  the  liabilities  of 
the  defendant  company  had  been  greatly  reduced.  The  company  ap- 
pears to  have  been  practically  dormant  so  far  as  meetings  of  direc- 
tors and  shareholders  were  concerned  until  the  22nd  June,  1926, 
when  a meeting  of  the  directors  was  held.  At  this  meeting  a resolu- 
tion was  passed  to  ratify,  confirm,  and  adopt  as  correct  the  minutes 
of  the  meeting  of  directors  held  on  the  28th  February,  1923.  The 
plaintiff  L.  O.  Lumbers  was  present  as  a director,  but  objected  to 
any  business  being  transacted  as  he  desired  to  consult  his  solicitor. 
The  only  resolution  of  special  importance  passed  at  this  meeting 
was  one  providing  that  the  next  annual  and  special  general  meet- 
ing of  the  company  should  be  held  on  Thursday  the  15th  July, 
1926,  and  that  all  shareholders  should  be  notified  of  such  in  ac- 
cordance with  the  by-laws  of  the  company. 

At  this  meeting  the  vice-president,  the  defendant  W.  G.  Lum- 
bers, read  the  auditors’  statement  and  gave  an  explanation  of  the 
same.  He  also  pointed  out  that  there  were  two  courses  of  action 
which  might  be  followed : first,  to-  apply  the  dividends  received  to 
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pay  off  liabilities  and  then  distribute  the  assets  among  the  share- 
holders; second,  to  sell  the  preferred  and  common  stock  'held  by 
the  company  and  pay  the  debts  and  distribute  forthwith.  At  this 
meeting  an  amendment  changing  the  chief  place  of  business  of 
the  company  from  Vineland  Station  to  Toronto  was  also  passed 
by  the  directors. 

For  some  reason  which  is  not  apparent,  it  was  moved  and  car- 
ried that  the  entries  in  the  stock  register  shewing  t'he  shareholders 
of  the  company  for  the  shares  set  opposite  their  respective  names 
be  approved  and  adopted.  To  all  these  resolutions  the  plaintiff 
L.  0.  Lumbers  appears  to  have  objected  and  refrained  from  vot- 
ing, on  the  ground  that  he  desired  to  consult  his  solicitor  before 
stating  his  reasons  for  not  taking  any  part  in  the  meeting.  The 
report  of  the  auditors  was  also  presented  at  this  meeting. 

On  the  12th  July,  the  defendant  W.  G.  Lutnbers  sent  out  a 
notice  calling  a meeting  of  the  directors  for  the  15th  July,  1926, 
at  10.30  a.m.,  but  the  notice  did  not  state  the  purpose  of  the  meet- 
ing or  the  business  to  be  dealt  with  thereat. 

Through  some  inadvertence,  the  plaintiff  L.  0.  Lumbers  did 
not  receive  his  notice,  but  he  was  called  into  the  meeting  after  the 
business  had  been  transacted,  under  circumstances  hereafter  de- 
tailed. 

On  the  2nd  July,  1926,  the  defendant  W.  G.  Lumbers  sent 
out  the  following  notice  to  all  the  shareholders  whose  addresses 
were  then  known.  As  it  is  somewhat  important,  and  will  be  the 
subject  of  further  reference,  it  may  be  well  to  set  it  out  here  in 
full : — 

“Notice  is  hereby  given  that  an  annual  and  special  meeting 
of  Vineland  Canning  Company  will  be  held  at  67  Front-street 
east,  on  Thursday  the  15th  day  of  July,  1926,  at  the  hour  of  11 
o’clock  in  the  forenoon  (daylight  saving  time)  for  the  following 
purposes : — 

“1.  To  approve  an  amendment  in  the  company’s  by-law  enabl- 
ing the  directors  to  fix  the  date  of  the  annual  meeting. 

“2.  To  receive  and  consider  the  statement  of  accounts  and 
balance-sheet  and  the  report  of  the  directors  and  auditors  thereon. 

“3.  To  elect  directors. 

“4.  To  approve  of  by-law  changing  chief  place  of  business  of 
the  company  from  Vineland  Station  to  67  Front-street  east, 
Toronto. 

“5.  To  transact  such  other  business  as  may  seem  proper  to 
come  before  the  meeting. 
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“6.  To  consider  and  take  such  action  as  may  be  deemed  ap- 
propriate leading  to  the  disposition  of  the  company’s  assets. 

“Dated  this  2nd  day  of  July,  1926. 

“W.  G.  Lumbers, 

“Vice-President.” 

The  addresses  of  some  of  the  shareholders  were  unknown,  but 
a large  majority  of  the  shareholders  received  the  notice. 

This  narrative  now  leads  to  the  matters  more  especially  in  issue 
in  this  action,  and  it  is  desirable  at  this  stage  to  state  the  re- 
lations of  the  parties  interested  to  the  affairs  of  the  company. 

The  defendant  Fretz  was  the  holder  of  one  share  of  the  stock 
of  the  company,  and,  as  already  stated,  was  secretary-treasurer, 
for  which  latter  service  he  received  a salary  for  part  of  the  period. 
The  evidence  of  Fretz  and  W.  G.  Lumbers  was  to  the  effect  that 
when  the  new  company  was  formed  the  former;  was  requested  by 
the  latter  and  also  by  the  late  James  Lumbers  to  interest  himself 
in  the  business  of  the  company  by  assisting  the  manager  of  the 
company,  who  was  a stranger  in  the  locality  of  the  factory,  and 
that  Fretz  did  render  considerable  assistance  along  this  line.  Both 
Fretz  and  W.  G.  Lumbers  testified  that  the  former  was  promised 
remuneration  when  the  affairs  of  the  company  were  in  such  con- 
dition as  to  warrant  the  payment  of  such  remuneration.  There  is 
no  record  in  the  minutes  of  the  company  as  to  this,  nor  does  the 
subject  of  the  remuneration  of  Fretz  appear  to  have  been  dis- 
cussed at  any  meeting  either  of  directors  or  shareholders. 

The  defendant  Rittenhouse  was  the  holder  of  20  shares  of  the 
stock  of  the  company,  practically  a gift  from  the  late  James  Lum- 
bers, and  he  also  claims  to  have  rendered  assistance  to  the  com- 
pany for  which  he  was  promised  remuneration,  but,  as  in  the 
case  of  Fretz,  there  is  no  record  in  the  minutes  or  proceedings 
of  the  company  touching  the  subject  of  remuneration. 

The  defendant  W.  G.  Lumbers,  as  already  mentioned,  was  ap- 
pointed supervisor  of  the  affairs  of  the  company  and  was  a sub- 
stantial shareholder  in  the  same.  He  appears  to  have  had  practical 
control  of  the  business  and  management  of  the  company.  He 
testified  that  he  was  promised  by  other  directors  remuneration  for 
his  special  services  to  the  company.  He  appears  to  have  been  the 
leading  spirit  in  the  formation  and  incorporation  of  the  Canadian 
Canners  Limited  and  to  have  conducted  the  negotiations  leading 
to  the  sale  and  disposition  of  the  assets  of  the  defendant  company 
to  that  company.  In  this  connection  he  states  that  he  incurred 
considerable  expense  in  travelling,  etc.,  and  that  he  was  promised 
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remuneration  by  other  directors  of  the  company,  but,  as  in  the 
other  two  cases,  the  records  do  not  disclose  that  the  subject  of 
remuneration  to  him  was  ever  discussed  in  any  meeting  of  the 
company  nor  is  there  any  memorandum  of  any  description  refer- 
ring to  the  same.  In  none  of  these  cases  was  any  stated  amount 
agreed  upon  or  promised  or  even  discussed. 

On  the  14th  July,  the  day  previous  to  the  meetings  already 
mentioned,  Fretz,  who  lives  in  the  county  of  Lincoln,  near  the 
factory  at  Vineland,  came  over  to  Toronto  and  had  a discussion 
with  the  defendant  W.  G.  Lumbers.  In  this  discussion  the  ques- 
tion of  remuneration  to  both  of  these  parties  was  discussed,  and 
W.  G.  Lumbers,  after  some  negotiations,  settled  the  remuneration 
of  Fretz  at  40  shares  of  preferred  stock  of  Canadian  Canners 
Limited,  and  it  was  stated  in  the  course  of  such  discussion  that 
W.  G.  Lumbers  considered  that  he  should  receive  200  fully  paid- 
up  shares  for  his  services  already  rendered  and  which  he  might 
thereafter  render  to  the  company  in  winding  up  its  affairs. 

The  question  of  remuneration  to  the  defendant  Rittenhouse 
was  discussed  between  these  two  parties,  and  it  was  finally  arranged 
that  he  would  be  offered  12  shares  of  preferred  stock  of  Can- 
adian Canners  Limited.  None  of  the  other  directors,  with  the 
possible  exception  of  the  defendant  J.  H.  Lumbers,  were  consulted 
in  reference  to  these  negotiations,  nor  had  they  any  knowledge  of 
what  was  proposed  to  be  done  in  that  respect. 

On  the  morning  of  the  meeting  of  the  15th  July,  1926,  the 
defendant  Rittenhouse  came  to  Toronto,  and  W.  G.  Lumbers  then 
stated  to  him  what  was  proposed  to  be  done  towards  remunerating 
him.  It  will  thus  appear  that  these  three  directors  had  the  mat- 
ter all  pre-arranged  before  any  meeting  of  the  directors  or  share- 
holders. 

When  the  meeting  of  directors  was  convened,  there  were  pres- 
ent these  three  parties  together  with  the  defendant  J.  H.  Lumbers, 
and  from  the  minute-book  it  appears  that  by-law  number  9 of  the 
company  was  passed.  This  by-law  provided  that  the  company 
should  forthwith  transfer  to  William  Fretz  40  shares  of  preferred 
stock  of  Canadian  Canners  Limited  in  compensation  for  expenses 
incurred  on  behalf  of  and  for  services  rendered  to  the  company. 
By-law  number  10  was  also  passed,  which  provided  that  the  com- 
pany should  forthwith  transfer  to  S.  H.  Rittenhouse  12  shares 
of  preferred  stock  of  Canadian  Canners  Limited  in  compensation 
for  expenses  incurred  on  behalf  of  and  for  services  rendered  to 
the  company.  By-law  number  11  was  also  passed  which  among 
other  things  provided  that  200  fully  paid-up  preferred  shares  of 
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the  capital  stock  of  Canadian  Canners  Limited  should  be  trans- 
ferred to  the  defendant  Walter  G.  Lumbers  in  full  satisfaction 
and  discharge  of  any  claim  he  might  have  against  the  company 
•for  services  rendered,  and  as  payment  in  full  for  the  services  to 
be  rendered  by  him  in  carrying  out  the  provisions  of  the  by-law. 
In  the  minute-book  there  is  recorded  a minute  that,  after  the 
meeting  had  adjourned,  the  plaintiff  L.  0.  Lumbers  appeared  and 
stated  that  he  did  not  receive  a notice  of  the  meeting,  whereupon, 
at  the  suggestion  of  the  solicitor,  the  meeting  was  held  over  again, 
and  the  minutes  as  already  entered  and  passed  were  read  over  and 
the  resolutions  were  passed  again.  This  minute  states  that  the 
plaintiff  L.  0.  Lumbers  refrained  from  taking  part  or  voting 
in  the  matter,  stating  that  he  wished  to  see  his  lawyer  and  get 
his  advice  and  that  he  also  objected  to  all  the  motions  and  by- 
laws. His  objections  were  overruled,  and  the  other  directors  con- 
firmed what  had  been  done  previously. 

Immediately  following  the  meeting  of  directors,  a meeting  of 
the  shareholders  was  held  pursuant  to  the  notice  which  has  already 
been  set  out  in  full.  At  this  meeting  there  were  present  the  plain- 
tiffs, the  individual  defendants,  and  Mrs.  Maria  Lumbers,  Mrs. 
Louisa  McCollum,  Howard  Rittenhouse,  and  W.  E.  Paisley,  repre- 
senting Gordon  Mackay  & Co.  Ltd.  W.  G.  Lumbers  presented 
proxies  from  shareholders  and  filed  the  same  with  the  secretary- 
treasurer,  shewing  that  he  had  proxies  for  152  shares.  The  de- 
fendant Fretz  held  a proxy  for  Agatha  Duncan,  the  holder  of 
10  shares. 

According  to  the  evidence  and  the  recorded  minutes,  the  plain- 
tiff L.  0.  Lumbers,  Mrs.  Louisa  McCollum,  and  Mrs.  Maria  Lum- 
bers asked  that  they  be  permitted  to  have  their  solicitors  present, 
but  the  vice-president,  W.  G.  Lumbers,  ruled  against  such  request. 

A motion  was  submitted  by  Mrs.  Louisa  McCollum,  seconded 
by  Mrs.  Maria  Lumbers,  that  the  meeting  should  be  adjourned 
pending  the  settlement  of  an  action  involving  the  James  Lumbers 
estate,  but  this  motion  was  defeated  when  put  to  a vote.  After 
this  motion  had  been  defeated,  Mrs.  Louisa  McCollum,  Mrs.  Maria 
Lumbers,  and  the  two  plaintiffs  left  the  meeting.  Thereafter  the 
meeting  proceeded  and  among  other  business  transacted  the  audi- 
tors5 report  was  adopted  and  by-laws  numbers  9,  10,  and  11,  passed 
at  the  directors5  meeting  the  same  morning,  were  ratified  and  con- 
firmed and  adopted  as  by-laws  of  the  company. 

The  minutes,  record,  and  evidence  establish  that  all  present 
voted  in  favour  of  the  motion  for  all  shares  held  personally  or  by 
proxy  or  otherwise ; that  J.  H.  Lumbers  and  W.  G.  Lumbers 
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voted  the  shares  held  by  the  estate  of  the  late  James  Lumbers,  it 
being  stated  in  the  minutes  that  they  were  the  only  executors 
present,  and  that  W.  0.  Lumbers  voted  the  shares  held  by  him  as 
trustee  personally  or  as  trustee  jointly  with  any  absent  party. 

Immediately  after  this  meeting,  the  solicitors  for  the  plaintiffs, 
Messrs.  Duncan  & Bell,  got  into  communication  with  Messrs. 
Fleming  & Smoke,  who  were  acting  for  the  defendants5  solicitors, 
and  after  considerable  correspondence  the  latter  supplied  the 
former  with  a copy  of  the  minutes  of  the  meeting  of  the  15th  July. 
On  the  10th  December,  1926,  the  defendant  W.  0.  Lumbers  issued 
a circular  letter  to  the  shareholders  of  the  defendant  company 
stating  that  he  had  sold  a sufficient  number  of  shares  of  Canadian 
Canners  Limited  to  pay  practically  all  of  the  debts  of  the  com- 
pany and  that  there  remained  on  hand  1364  and  16/100  prefer- 
red shares  and  474  and  54/100  common  shares  of  Canadian  Can- 
ners Limited,  and  enclosed  therewith  a schedule  providing  for  the 
distribution  of  these  shares,  calling  attention  to  the  proposal  that 
the  scheme  provided  for  78  preferred  shares  and  27  common 
shares  to  be  distributed  to  each  holder  of  100  shares 
of  Vineland  Canners  stock.  With  this  circular  letter  he 
forwarded  a release  in  blank  for  execution  by  the  various  share- 
holders for  the  purpose  of  releasing  and  discharging  the  company, 
the  said  W.  G.  Lumbers,  and  the  directors,  from  all  liability  in 
connection  with  the  matter.  This  appears  to  have  revived  the 
controversy,  as  by  letter  dated  the  18th  December,  1926,  from  the 
plaintiffs5  solicitors  to  the  defendant  Lumbers,  the  former  protest- 
ed against  the  action  in  allotting  the  shares  and  requested  that  a 
meeting  of  the  shareholders  be  called  to  decide  the  matter.  This 
letter  was  replied  to  on  the  20th  December,  1926,  by  a letter  of  the 
defendants5  solicitors  in  which  they  took  the  ground  that  the 
whole  of  the  proceedings  were  regular  and  that  the  by-laws  had 
been  properly  confirmed,  and  declined  on  behalf  of  t'he  company 
to  call  another  meeting.  Further  correspondence  followed  in 
which  the  plaintiffs5  solicitors  continued  their  protest  against  the 
proceedings,  and  on  the  19th  January,  1927,  the  plaintiffs5  solici- 
tors wrote  to  the  company  requesting  that  action  be  taken  by  it 
for  the  recovery  from  the  defendants  Fretz,  Rittenhouse,  and  W. 
G.  Lumbers  of  the  shares  which  by-laws  number  9,  10,  and  11 
purported  to  transfer  to  them,  and  in  the  alternative  for  permis- 
sion for  the  plaintiffs  to  sue  in  the  name  of  the  company  for  the 
recovery  of  the  said  shares.  The  defendant  company  by  its  solici- 
tors refused  to  accede  to  either  of  these  requests,  and  this  action 
was  commenced. 
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It  might  be  well  to  mention  here  that  on  the  26th  January 
the  plaintiffs  returned  to  the  defendant  company  the  shares  in 
the  Canadian  Canners  Limited  which  had  been  allotted  to  them 
under  the  proposed  scheme  of  distribution,  and  also  the  cheques 
provided  for  in  the  said  scheme,  and  these  were  passed  to  and  fro 
between  the  solicitors,  but  the  plaintiffs  continued  to  repudiate 
the  whole  transaction  and  throughout  offered  to  return  these 
shares  and  cheques  and  repeated  their  offer  at  the  trial.  I con- 
sider it  desirable  to  mention  this  aspect  of  the  case  at  this  junc- 
ture, as  it  may  have  some  bearing  on  the  question  of  the  plaintiffs* 
status  to  maintain  this  action. 

The  plaintiffs  attack  the  proceedings  of  the  meetings  of  the 
directors  and  shareholders  on  the  loth  July,  1926,  in  passing  the 
said  by-laws  and  in  distributing  stock  in  accordance  therewith  on 
the  following  grounds : — • 

“1.  That  the  directors  had  no  power  as  such  to  pass  the  by- 
laws for  the  following  reasons: — 

“(a)  The  company  had  disposed  of  its  business  and  was  in 
process  of  being  wound  up,  and  therefore  the  directors  had  no 
power  to  vote  for  past  services. 

“(b)  That  the  capital  of  the  company  had  been  impaired, 
and  the  directors  had  therefore  no  power  to  distribute  the  assets 
of  the  company. 

“(c)  That  the  action  of  the  directors  was  not  an  honest  ex- 
ercise of  their  powers. 

“(d)  That  the  consent  or  sanction  of  the  shareholders  to 
these  by-laws  was  necessary  under  the  provisions  of  secs.  80  and 
81  of  the  Companies  Act  (Dominion),  R.S.C.  1906,  ch.  79,  now 
secs.  108  and  109  of  the  Companies  Act,  R.S.C.  1927,  ch.  27,  and 
was  not  obtained. 

“2.  That  there  was  no  proper  quorum  at  the  shareholders* 
meeting  when  these  by-laws  were  passed,  and  therefore  the  said  by- 
laws are  invalid. 

“3.  That  the  notice  of  the  shareholders*  meeting  was  defec- 
tive and  the  action  of  those  present  at  the  meeting  in  attempting 
or  purporting  to  transact  business  was  ultra  vires  of  the  meeting 
and  not  binding  upon  the  shareholders. 

“4.  That  the  action  of  the  defendant  W.  G.  Lumbers  in  pro- 
curing proxies  without  giving  any  information  to  the  share- 
holders from  whom  the  proxies  were  obtained  of  what  was  pro- 
posed to  be  done  at  the  meeting  was  a breach  of  faith,  and  the 
consequent  action  on  'his  part  was  in  fraud  of  the  shareholders.** 
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Dealing  with  the  first  ground  of  attack,  namely,  that  the  direc- 
tors had  no  power  to  vote  remuneration  for  past  services,  as  the 
company  had  ceased  operations  and  was  then  in  the  process  of 
being  wound  up,  counsel  for  the  plaintiffs  relies  upon  the  decisions 
in  Hutton  v.  West  Cork  Railway  Co.  (1883),  23  Ch.  D.  654,  and 
In  re  George  Newman  & Co.,  [1895]  1 Ch.  674,  in  support  of  his 
contention.  In  order  that  the  principle  in  these  cases  may  be 
properly  applied,  it  becomes  necessary  to  consider  the  position  of 
the  defendant  company  at  the  time  by-laws  Nos.  9,  10,  and  11, 
already  referred  to,  were  passed.  As  has  already  been  stated, 
the  company  gave  an  option  to  the  Canadian  Canners  Limited  in 
1923,  and  the  option  was  taken  up  by  the  last  named  company. 
The  defendant  company  ceased  to  operate  this  factory  after  the 
sale,  and  no  meetings  of  the  directors  or  shareholders  were  held 
until  1926.  In  the  interim  nothing  was  done  except  to  sell  off 
some  of  the  assets  of  the  company  and  liquidate  a portion  of  its 
indebtedness. 

Applying  the  test  stated  by  Lord  Justice  Bowen  in  Hutton  v. 
West  Cork  Railway  Co.  in  the  following  words  (p.  671),  “The 
test  must  be  what  is  reasonably  incidental  to,  and  within  the  reason- 
able scope  of  carrying  on,  the  business  of  the  company,”  to  this 
case,  it  does  not  appear  that  there  are  any  grounds  for  contending 
that  it  was  reasonable  and  necessary  or  reasonably  incidental  to 
the  carrying  on  of  the  company’s  business  to  remunerate  the  three 
defendants,  W.  G.  Lumbers,  Fretz,  and  Eittenhouse,  for  their  past 
services. 

Possibly  it  would  be  well  to  discuss  here  the  nature  of  those 
services  with  a view  of  determining  if  those  who  performed  them 
had  a legal  claim  against  the  company  for  remuneration.  As  I 
have  already  pointed  out,  the  contention  of  the  defendants  Fretz 
and  Eittenhouse  is  that  they  performed  services  outside  of  those 
ordinarily  performed  by  directors,  at  the  instance  of  the  defend- 
ant W.  G.  Lumbers,  who  was  supervisor  of  the  company,  and  who, 
they  allege,  promised  remuneration  to  them  when  the  company 
would  be  in  a position  to  pay  the  same. 

I am  inclined  to  think  that  the  services  performed  by  these 
parties  were  performed  with  an  object  of  improving  the  company’s 
position  and  making  it  a going  and  profitable  concern,  so  that  the 
stock  which  was  given  to  them  at  the  instance  of  the  late  James 
Lumbers  might  become  valuable  and  thereby  remunerative  to 
them.  I cannot  find  in  the  evidence  any  ground  for  holding  that 
there  was  such  a contract  between  these  defendants  and  the  com- 
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pany  as  would  render  the  company  legally  liable  to  pay  for  the 
same. 

It  will  be  noted  also  that  the  defendant  Fretz  was  secretary  of 
the  company,  and  as  such  received  a salary  for  some  years,  and  it 
was,  therefore,  in  his  interests  and  possibly  within  his  duty  to  do 
his  utmost  to  promote  the  interests  of  the  company. 

As  regards  the  defendant  W.  0.  Lumbers,  it  will  be  recalled 
that  he  was  appointed  supervisor  of  the  company — in  effect,  gen- 
eral manager — and  as  such  it  was  his  duty  to  promote  the  in- 
terests of  the  company  in  every  reasonable  way.  He  bases  his 
claim  for  remuneration  largely  on  the  fact  that  he  formed  the 
company  which  afterwards  took  over  the  assets  of  the  defendant 
company  and  that  the  arrangement  proved  to  be  a very  profitable 
one  and  greatly  enhanced  the  value  of  the  stock  of  the  defendant 
company.  He  states  in  his  evidence  that  he  mentioned  to  his 
father  and  possibly  to  one  or  more  of  the  directors  that  he  would 
expect  to  be  remunerated  for  these  extra  services,  but  there  was 
no  definite  arrangement  to  pay  him  for  the  same.  He  was  the 
controlling  mind  of  the  company  and  appears  to  have  acted 
throughout  largely  on  his  own  initiative  and  without  consultation 
with  his  fellow-directors.  In  his  case  I do  not  find  that  there 
was  any  agreement  binding  on  the  company  to  pay  for  the  services 
rendered  by  him. 

Upon  these  circumstances,  I think,  therefore,  that  the  pay- 
ments provided  for  in  the  three  by-laws  already  referred  to  must 
be  treated  as  gratuities  to  the  parties  named. 

In  a somewhat  similar  case.  Cook  v.  Hinds  (1918),  42  O.L.R. 
273,  Mr.  Justice  Rose  treated  votes  for  remuneration  under  some- 
what similar  circumstances  as  gratuities,  and  I think  that  is  the 
proper  way  in  which  the  remuneration  attempted  to  be  paid  in 
this  case  should  be  treated. 

If  the  remuneration  mentioned  in  these  by-laws  is  to  be  treated 
as  a gratuity,  then  it  is  manifest  that  the  provisions  of  sec.  80  of 
the  Companies  Act,  R.S.C.  1906,  ch.  79,  now  sec.  108  of  R.S.C. 
1927,  ch.  27,  do  not  apply.  Clause  ( d ) gives  power  to  the  direc- 
tors to  make  by-laws  for  “the  appointment,  functions,  duties  and 
removal  of  all  agents,  officers  and  servants  of  the  company,  the 
security  to  be  given  by  them  to  the  company  and  their  remunera- 
tion.” It  does  not  contemplate  a vote  by  way  of  gratuity  for  past 
services  and,  therefore,  the  by-laws  9,  10,  and  11  passed  by  the 
directors  are  ineffective  and,  unless  the  action  of  the  directors 
or  the  remuneration  was  ratified  and  confirmed  by  the  share- 
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holders,  the  whole  of  the  proceedings  would  be  invalid.  With  that 
aspect  of  the  case  I shall  deal  later. 

Returning  to  a discussion  as  to  the  application  of  the  principles 
enunciated  in  Hutton  v.  West  Cork  Railway  Co.  and  In  re  George 
Newman  & Co.,  already  cited,  it  must  be  held  that,  in  the  light 
of  these  decisions,  as  the  business  of  the  company  had  ceased,  it 
was  not  reasonably  necessary  or  reasonably  incidental  to  the  carry- 
ing on  of  the  company’s  business  that  gratuities  should  be  voted 
for  past  services,  and,  therefore,  in  the  present  case  the  action  of 
the  directors  in  attempting  to  do  so  was  invalid. 

As  to  the  second  ground  of  attack,  namely,  that  the  capital 
of  the  company  had  been  impaired  and  the  directors  had  therefore 
no  power  to  distribute  the  assets  of  the  company,  I do  not  think 
it  necessary,  in  view  of  my  decision  on  the  other  branches  of  the 
case,  to  deal  with  this. 

As  to  the  contention  that  the  action  of  the  directors  was  not 
an  honest  exercise  of  their  powers,  but  merely  an  attempt  to 
divert  the  assets  of  the  company  to  their  own  individual  use,  I 
am  of  opinion  that  the  evidence  fully  supports  this  contention.  It 
is  very  significant  that  until  the  14th  July,  1926,  the  day  before 
the  meeting  of  the  directors  and  shareholders,  there  is  nothing  of 
record  to  shew  any  action  on  the  part  of  the  three  defendants, 
W.  G.  Lumbers,  Fretz,  and  Rittenhouse,  to  bring  their  claims  for 
remuneration  before  the  company,  except  it  be  that  the  defendant 
W.  G.  Lumbers  had  these  by-laws  prepared  by  his  solicitors.  It 
is  also  significant  that  the  defendants  Fretz  and  W.  G.  Lumbers 
discussed  the  matter  and  arranged  as  to  the  number  of  shares  to 
be  voted  to  them  and  also  as  to  what  should  be  voted  to  the  defend- 
ant Rittenhouse.  As  far  as  the  evidence  discloses,  Rittenhouse 
was  not  made  aware  of  this  until  the  morning  of  the  meeting, 
when  it  was  mentioned  to  him  by  the  defendant  W.  G.  Lumbers. 
These  three  directors  formed  a majority  of  the  board,  and  could, 
if  necessity  arose,  force  through  any  resolution.  It  also  appears 
that  the  defendant  J.H.  Lumbers  was  acting  in  accord  with  these 
directors  as  opposed  to  the  plaintiffs  and  some  of  the  other  share- 
holders. 

I consider  it  was  not  an  honest  exercise  of  the  powers  of  direc- 
tors to  act  in  the  manner  in  which  they  did  in  forcing  these  by- 
laws through,  and  thus  divert  these  assets  of  the  company  to  them- 
selves. 

It  may  also  be  mentioned  here . that  prior  to  the  sending  out 
of  the  notice,  the  defendant  W.  G.  Lumbers  had  obtained  proxies 
from  shareholders  without  acquainting  them  with  what  was  pro- 
posed to  be  voted  on  or  giving  them  reasonable  information  to 
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enable  them  to  decide  as  to  whether  or  not  they  should  be  present 
in  person. 

In  my  view  the  decision  in  Pacific  Coast  Coal  Mines  Co.  v. 
Arbuthnot,  [1917]  A.C.  607,  is  particularly  applicable  here,  and 
it  could  not  be  said  that  the  use  of  these  proxies  could  be  regarded 
as  a sufficiently  certain  expression  of  the  views  of  the  shareholders 
whose  proxies  were  held  by  the  defendant  W.  0.  Lumbers.  In 
fact,  as  I view  it,  it  was  an  abuse  of  the  powers  given  to  him  by 
the  proxies.  See  also  Fullerton  v.  Crawford  (1919),  59  Can. 
S.C.R.  314. 

The  question  as  to  the  right  of  the  directors  to  pass  the  by- 
laws in  question  having  been  disposed  of,  it  remains  to  be  con- 
sidered whether  the  same  were  properly  passed  by  the  shareholders 
at  the  meeting  held  following  the  directors*  meeting. 

The  by-laws  governing  the  holding  of  meetings  of  the  company 
appear  in  the  by-law  book  filed  as  exhibit  6.  The  particular  sec- 
tions touching  the  matters  are  found  in  by-law  No.  1,  article  2, 
secs.  3 and  4,  which  read  in  part  as  follows : — 

“3.  Shareholders’  Meetings : Notice  of  special  meeting  shall 
specify  the  nature  of  the  business  to  be  transacted  at  such  meet- 
ing. Shareholders  may  by  writing  under  their  hands  waive  notice 
of  meeting  of  shareholders. 

“4.  Quorum : At  all  meetings  of  shareholders  a quorum 

sufficient  for  the  transaction  of  business  shall  consist  of  not  less 
than  five  shareholders  present  in  person  and  representing  in  per- 
son or  by  proxy  a majority  in  interest  of  the  capital  stock  of  the 
company.** 

The  notice  of  the  shareholders*  meeting  has  already  been  set 
forth  in  full,  and  it  cannot  reasonably  be  contended  that  it  con- 
tains any  reference  whatever  to  the  question  of  voting  remuner- 
ation to  the  defendants,  so  that  on  that  ground  alone  the  action 
of  the  meeting  is  irregular  and  void. 

See  Kaye  v.  Croydon  Tramways  Co.,  [1898]  1 Ch.  358;  Pacific 
Coast  Coal  Mines  Co.  v.  Arbuthnot,  [1917]  A.C.  607. 

The  plaintiffs  also  contend  that  after  the  two  plaintiffs  Mrs. 
Maria  Lumbers  and  Mrs.  Louisa  McCollum  retired  from  the  meet- 
ing “there  was  no  quorum  within  the  provisions  of  the  by-law  al- 
ready stated. 

According  to  the  records  of  the  company,  at  the  date  of  this 
meeting  there  were  1735  shares  issued  and  allotted  to  shareholders. 
Therefore,  it  would  be  necessary  to  have  686  shares  represented  at 
a meeting  in  order  to  constitute  a quorum.  In  point  of  fact,  the 
number  of  shares  held  by  the  shareholders  present,  after  the  plain- 
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tiffs  Mrs.  Maria  Lumbers  and  Mrs.  McCollum  had  retired,  were  Wright,  J. 
as  follows : — 1928. 

W.  G.  Lumbers,  in  his  own  right 390  shares 

Proxies  held  by  him 152  “ 

Shares  held  by  W.  G.  Lumbers  in  trust.  .113  “ 

J.  H.  Lumbers 94  “ 

W.  Eretz  1 “ 

W.  Eretz,  proxy  for  Agatha  Duncan 10  “ 

Solomon  Rittenhouse  20  “ 

Howard  Rittenhouse  5 “ 

W.  E.  Paisley,  proxy  for  Gordon  Mackay  & 

Co.  Ltd 50  “ 


840  “ 

This,  as  will  be  seen,  is  not  one-half  of  the  issued  shares,  so 
that  unless  something  else  appears  there  was  no  proper  quorum. 

The  minute-book,  however,  shews  that  the  defendants  W.  G. 
Lumbers  and  J.  H.  Lumbers  voted  the  shares  belonging  to  the 
estate  of  the  late  James  Lumbers,  they  being  the  only  executors 
present,  and  that  W.  G.  Lumbers  voted  the  shares  held  by  him 
as  trustee  personally  or  as  trustee  jointly  with  any  other  absent 
party.  As  appears  by  the  records,  40  shares  were  held  jointly 
by  Maria  Lumbers  and  W.  G.  Lumbers  in  trust,  and  110  shares 
were  held  by  the  executors  and  trustees  of  the  James  Lumbers 
estate. 

It  becomes  necessary,  therefore,  to  decide  as  to  whether  or 
not  W.  G.  Lumbers  and  J.  H.  Lumbers  were  entitled  to  vote  the 
shares  held  by  the  estate  of  the  late  James  Lumbers,  and  also  as 
to  whether  W.  G.  Lumbers  was  entitled  to  vote  the  40  shares 
held  by  him  jointly  with  Maria  Lumbers  as  trustee. 

Counsel  for  the  defendants  has  cited  to  me  some  American 
decisions  to  the  effect  that  in  such  cases  a trustee  or  executor  is 
entitled  to  vote  the  shares  when  the  other  trustees  are  not  present. 
I do  not  think  these  decisions  are  in  harmony  with  the  English 
decisions.  In  Masten  and  Fraser’s  Company  Law  of  Canada,  2nd 
ed.,  p.  528,  it  is  stated  that  “joint  holders  must  concur  in  voting, 
unless  the  by-laws  provide  otherwise,”  and  that  statement  or 
opinion  appears  to  be  the  logical  deduction  from  the  decisions  in 
In  re  T.  II.  Saunders  & Co.  Ltd.,  [1908]  1 Ch.  415,  and  Barton  v. 
London  and  North  Western  Railway  Co.  (1889),  24  Q.B.D.  77; 
Burns  v.  Siemens  Bros.  Dynamo  Works  Ltd.  (No.  2)  (1918),  88 
L.J.  Ch.  21. 
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In  Corpus  Juris,  vol.  14,  p.  903,  para.  1397,  it  is  stated: 
“Where  there  are  two  or  more  personal  representatives,  no  one 
or  more  can  vote  against  the  protest  of  the  other  or  others.” 

It  is  manifest  that  the  action  of  L.  0.  Lumbers  and  Maria 
Lumbers  in  protesting  against  the  introduction  of  the  by-laws  in 
question,  and  requesting  an  adjournment  of  the  meeting,  was  an 
emphatic  protest  on  their  part  against  the  other  executors  assum- 
ing to  represent  or  vote  the  shares  of  the  estate. 

I accept  as  the  law  the  statement  already  cited  from  Masten 
and  Fraser’s  book,  and  hold  that  the  votes  for  the  estate  of  James 
Lumbers  in  respect  of  the  40  shares  held  jointly  as  trustees  by 
Maria  Lumbers  and  W.  G.  Lumbers  were  improperly  cast. 

It  may  be  mentioned  here  that  there  are  four  executors  re- 
presenting the  estate  of  James  Lumbers,  namely,  the  plaintiff  L.  O. 
Lumbers,  Mrs.  Maria  Lumbers,  W.  GL  Lumbers,  and  J.  H.  Lum- 
bers. As  the  executors  of  this  will  hold  the  position  of  trustees 
of  a private  trust,  the  general  law  that  all  should  concur  in  doing 
any  act  ought  to  be  applied  as  to  voting  shares  held  by  the  estate, 
as  to  some  extent  it  is  a disposition  of  the  assets  of  the  estate, 
in  which  all  should  concur,  and  not  a mere  majority.  See  Under- 
hill’s Law  of  Trusts  and  Trustees,  8th  ed.,  p.  318. 

Mr.  Robertson  contended  that,  as  at  the  outset  there  was  a 
majority  of  the  issued  shares  represented  at  the  meeting,  and 
therefore  a proper  quorum,  the  withdrawal  of  some  of  the  share- 
holders would  not  operate  to  break  the  quorum,  and  cites  a pas- 
sage from  Corpus  Juris,  vol.  14,  p.  897,  para.  1382,  in  support  of 
his  argument. 

A careful  reading  of  the  foregoing  citation  and  of  the  authori- 
ties referred  to  does  not,  in  my  view,  support  counsel’s  argument. 

My  view  is  that  meetings  of  shareholders  are  to  be  governed 
by  the  same  rules  as  to  quorum  and  procedure  as  apply  to  par- 
liamentary and  municipal  bodies  except  where  the  statute  or  by- 
laws otherwise  provide. 

My  conclusion  on  this  branch  of  the  case,  therefore,  is  that 
the  shareholders’  meeting  was  a nullity,  failing  for  want  of  a 
quorum,  and,  therefore,  the  by-laws  9,  10,  and  11  were  not  pro- 
perly passed. 

This  disposes  of  the  various  contentions  made  on  behalf  of  the 
plaintiffs,  and  there  remain  to  be  considered  the  various  objec- 
tions and  defences  set  up  by  the  defendants. 

The  most  formidable  defence,  as  I view  it,  is  that  the  plain- 
tiffs have  no  status  to  maintain  this  action ; and  in  support  of 
this  contention  the  defendants’  counsel  relies  upon  the  decisions 
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in  Foss  v.  Harbottle  (1843),  2 Hare  461;  Mozley  v.  Alston 
(1847),  1 Ph.  790;  Burland  v.  Earle , [1902]  A.C.  83;  Dominion 
Cotton  Mills  Co.  Ltd.  v.  Amyot,  [1912]  A.C.  546;  Foster  v.  Fos- 
ter[1916]  1 Ch.  532. 

These  cases  enunciate  and  illustrate  the  principle  that  where 
it  is  a matter  of  internal  economy  the  directors  of  the  company 
have  absolute  power,  and  also  that  where  it  is  a mere  irregularity 
that  can  be  cured  by  the  company  or  its  directors  by  passing  a 
resolution  or  taking  similar  action,  a shareholder  'has  no  right  to 
sue  on  behalf  of  the  company. 

For  the  plaintiffs  it  is  contended  that  their  status  and  their 
right  to  bring  this  action  is  supported  and  upheld  by  such  deci- 
sions as  Fullerton  v.  Crawford,  59  Can.  S.C.R.  314;  Cook  v. 
Hinds , 42  O.L.R.  273;  Burland  v.  Earle,  just  cited;  Menier  v. 
Hoopers  Telegraph  Works  (1874),  L.R.  9 Ch.  350;  and  Pacific 
Coast  Coal  Mines  Co.  v.  Arbuthnot , [1917]  A.C.  607. 

A careful  perusal  of  these  cases  convinces  me  that  when  the 
principles  therein  enunciated  are  applied  to  the  facts  of  the  present 
case  the  right  of  the  present  plaintiffs  to  maintain  this  action  is 
established. 

As  stated  in  Burland  v.  Earle,  at  p.  93,  a familiar  example  of 
the  case  where  a minority  shareholder  is  entitled  to  maintain' such 
an  action  as  this  is  where  a majority  are  endeavouring  directly  or 
indirectly  to  appropriate  to  themselves  money,  property,  or  ad- 
vantages which  belong  to  the  company y or  in  which  the  other 
shareholders  are  entitled  to  participate,  and  that  is  the  position 
in  the  present  case. 

The  defendants  also  contend:  (a)  that  the  plaintiffs  are  estop- 
ped from  bringing  this  action  by  delay  in  taking  action;  (b)  that, 
by  their  inaction  in  repudiating  what  was  done  at  the  meetings  of 
the  15th  July  until  December,  they  acquiesced  therein  and  can- 
not now  be  heard  to  object  thereto;  (c)  that  the  plaintiff  L.  0. 
Lumbers,  after  the  said  meeting,  purchased  the  shares  of  Gordon 
Mackay  & Co.  Ltd.,  which  company  was  represented  at  the  meet- 
ing by  Mr.  Paisley,  who  concurred  in  the  proceedings,  and,  there- 
fore, the  plaintiff  L.  O.  Lumbers,  as  the  holder  of  the  shares,  can- 
not object;  (d)  it  is  also  further  contended  that  the  cheques  and 
dividends  forwarded  to  the  plaintiffs  are  still  in  their  possession. 

As  to  the  first  contention,  a perusal  of  the  correspondence  be- 
tween the  solicitors  for  the  parties  commencing  on  the  21st  July, 
1922,  discloses  that  there  was  active  protest  on  behalf  of  the 
plaintiffs  against  the  action  of  the  directors  in  attempting  to  pass 
the  by-laws  now  under  review.  On  the  18th  December,  1926,  the 
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plaintiffs*  solicitors  wrote  to  the  defendant  W.  G.  Lumbers  and 
also  to  the  defendants*  solicitors  explaining  the  attitude  of  their 
clients  and  requesting  that  a meeting  be  called  to  deal  with  the 
matter. 

At  that  time  all  that  had  been  done  to  wind  up  the  company 
was  to  sell  some  of  the  stock  of  the  Canadian  Canners  Limited  and 
liquidate  some  of  the  liabilities,  but  the  shares  of  that  stock  had 
not  been  distributed  among  the  shareholders  of  the  defendant 
company. 

As  already  mentioned,  on  the  10th  December,  1926,  the  de- 
fendant W.  G.  Lumbers  had  circularised  the  shareholders  in  the 
defendant  company  as  to  the  distribution  of  the  stock  in  the  Can- 
adian Canners  Limited  and  the  payment  of  the  cash  balance  and 
also  asking  the  shareholders  to  execute  a release.  Nothwithstand- 
ing  the  protest  contained  in  letters  already  referred  to,  he  pro- 
ceeded to  distribute  the  stock  and  sent  out  cheques  to  the  various 
shareholders,  some  of  which  were  cashed.  The  earliest  of  these 
cheques  bears  date  the  23rd  December,  1926,  so  it  cannot  be  suc- 
cessfully contended  that  he  had  not  notice  of  the  plaintiffs*  con- 
tentions before  he  actually  distributed  the  assets. 

Some  of  the  letters  written  by  him  ask  for  proxies  for  a further 
meeting,  so  that  evidently  'he  was  preparing  for  any  trouble  that 
might  ensue  and  had  intimation  or  notice  that  the  plaintiffs  were 
opposed  to  or  repudiated  the  action  of  the  meeting  of  the  15th 
July. 

As  already  mentioned,  the  plaintiffs  had  returned  their 
cheques  and  certificates  of  stock  in  the  Canadian  Canners  Limited, 
and  the  same  passed  to  and  fro  between  the  plaintiffs*  and  defend- 
ants* solicitors,  but  the  plaintiffs  at  no  time  cashed  t'heir  cheques, 
taking  the  position  that  they  held  the  same  for  the  company  and 
were  ready  and  willing  to  return  the  same  at  any  time.  In  view 
of  this,  it  cannot  be  said  that  the  plaintiffs  are  estopped  from 
proceeding  with  their  action,  and  I think  the  action  must  be  deter- 
mined on  the  legal  rights  of  the  parties. 

The  result  of  my  conclusion  will  be  that  judgment  is  to  be 
entered  declaring  that  the  proceedings  at  both  the  directors*  and 
shareholders*  meetings  of  the  15th  July,  1926,  are  null  and  void 
andi  that  the  by-laws  and  resolutions  passed  thereat  are  not  valid 
or  binding  on  the  plaintiffs  or  the  defendant  company;  and  direct- 
ing that  the  defendants  W.  G.  Lumbers,  Solomon  H.  Rittenhouse, 
and  William  Fretz,  do  return  to  the  defendant  company  the 
shares  of  stock  in  the  Canadian  Canners  Limited  transferred  to 
them  as  alleged  remuneration  for  their  services,  and  that,  in  case 
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they  fail  to  return  them  within  one  month,  it  be  referred  to  the 
Master  to  assess  the  value  of  such  shares  as  of  this  date,  and  that 
judgment  be  entered  for  the  amount  so  found  by  the  Master. 

I do  not  see  why  the  defendant  Janies  H.  Lumbers  was  made  a 
party  to  this  action.  No  relief  was  claimed  against  him,  and  the 
only  allegations  were  that  he  voted  improperly  in  respect  of  the 
shares  of  the  James  Lumbers  estate,  but  that  is  not  sufficient 
to  entitle  the  plaintiffs  to  any  relief  as  against  him,  and  the  action 
will,  therefore,  be  dismissed  as  against  him  without  costs. 

The  plaintiffs  will  be  entitled  to  t'heir  costs  of  the  action  as 
against  the  other  defendants. 

In  case  it  is  necessary  to  proceed  with  the  reference,  the  costs 
of  the  reference  will  be  paid  to  the  plaintiffs  by  the  parties  who 
render  such  reference  necessary. 
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September  15.  Weight,  J. : — Since  pronouncing  judgment 
herein  a motion  has  been  made  before  me  on  behalf  of  the  plain- 
tiffs in  respect  of  the  costs  of  the  trial  held  before  Mr.  Justice 
Lennox,  who  died  after  hearing  part  of  the  evidence  and  before 
delivering  judgment. 

I think,  upon  the  principle  followed  in  cases  of  new  trials, 
the  plaintiffs  should  have  the  costs  of  the  proceedings  before  Mr. 
Justice  Lennox,  and  I so  order. 

It  is  also  contended  on  behalf  of  the  plaintiffs  that  they  should 
be  allowed  solicitor  and  client  costs  out  of  the  fund  recovered. 
They  rely  on  the  judgment  of  Mr.  Justice  Middleton  in  Bennett 
v.  Havelock  Electric  Light  and  Power  Co.  (1910),  21  O.L.R.  120. 
133,  134,  and  the  judgment  of  the  late  Chancellor  in  Macdonald 
v.  McCall  (1887),  12  P.R.  9. 

In  the  present  case  I think  I should  make  a similar  disposition 
of  the  costs  to  that  made  in  the  two  cases  cited,  and  I therefore 
direct  that  the  plaintiffs  be  paid  out  of  the  fund  recovered  under 
the  judgment  the  amount  of  their  costs  as  between  solicitor  and 
client  over  and  above  party  and  party  costs,  and  so  much  of  the 
party  and  party  costs  as  may  not  be  recovered  under  personal 
order. 
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O^Reilly  y.  Canada  Accident  and  Fire  Assurance  Co. 

Insurance  ( Automobile ) — Destruction  of  Motor-car  by  Fire  an  Highway 

— Car  Taken  out  by  Person  Prohibited  by  Terms  of  Policy — Car 

Driven  by  Another  at  Time  of  Fire— ‘Dyerated”— Retention  of 

Control. 

A policy  of  insurance  upon  a motor-car  contained  a term  that  it  was 
not  covered  if  the  car  was  “operated”  by  the  assured’s  son  (naming 
him).  The  car  was  taken  out  by  the  son  without  the  assured’s  con- 
sent and  against  his  express  prohibition  and  was  destroyed  by  fire 
upon  a highway.  The  fire  occurred  when  the  car  was  being  driven 
by  a friend  of  the  son,  at  the  son’s  request,  the  latter  being  in  the 
car  with  the  driver:  — 

Held,  that  at  the  time  of  the  occurrence  the  son  was  still  “operating” 
the  car,  within  the  meaning,  of  the  prohibitive  term;  and  an  action 
by  the  accused  upon  the  policy  was  dismissed. 

Du  Cros  v.  Lambourne,  [1907]  1 K.B.  40,  and  Samson  v.  Aitchison, 
[1912]  A.C.  844,  applied. 

A person  who  is  in  control  and  has  the  right  thereto  while  in  posses- 
sion of  a vehicle  does  not  divest  himself  of  that  control  or  that  right 
by  merely  turning  over  the  act  of  driving  to  anotl  er  who  has  neither 
ownership  of  nor  interest  in  the  vehicle  and  no  right  to  the  use 
thereof  beyond  what  he  acquires  as  a mere  passenger  who  drives  on 
the  invitation  of  the  owner  or  the  person  in  possession,  charge,  or 
control,  who  'himself  remains  in  the  vehicle. 

An  action  upon  an  insurance  policy. 

The  action  was  tried  before  Kelly,  J.,  without  a jury,  at 
Hamilton. 

T . N.  Phelan , K.C.,  for  the  plaintiff. 

Gideon  Grant , K.C.,  for  the  defendant  company. 

July  13.  Kelly,  J. : — Under  an  insurance  policy  issued  to 
him  by  the  defendant  company  on  the  10th  October,  1927,  the 
plaintiff  claims  $2,400  for  the  destruction  by  fire  of  his  McLaugh- 
lin Limousine  motor-car  on  the  19th  November,  1927,  on  the 
Hamilton  and  Brantford  highway.  The  defendant  company 
admits  the  issuance  of  the  policy  and  its  existence  in  force  at  the 
time  of  the  destruction  of  the  motor-car.  It  sets  up,  however,  a 
number  of  defences : — 

(1)  That  the  policy  contains  a term,  endorsed  t'hereon,  that 
it  is  not  covered  if  the  car  insured  is  operated  by  the  assured’s 
son  Terence  O’Reilly,  and  that  on  the  occasion  in  question  the 
said  Terence  O’Reilly  was  in  charge  of  the  car  and  operated  it, 
contrary  to  this  provision  of  the  policy,  in  consequence  of  which 
the  policy  was  avoided. 
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(2)  In  the  alternative,  that,  if  Terence  O’Reilly  was  not 
actually  operating  the  motor-car  at  the  time  of  the  occurrence,  it 
was  being  driven  by  a person  under  the  age-limit — pleading  the 
Ontario  Insurance  Act,  more  particularly  condition  number  4 re- 
lating to  automobile  insurance. 

(3)  (By  amendment)  that  on  the  evening  of  the  occurrence 
the  motor-car  was  taken  and  driven  from  the  plaintiff’s  premises 
by  the  said  Terence,  and  thereafter,  until  and  including  the  time 
of  the  loss,  was  driven  and  operated  or  remained  in  his  possession, 
custody,  and  control;  that,  if  it  was  so  taken  and  driven  and  so 
remained  in  his  possession,  custody,  and  control  with  the  plain- 
tiff’s knowledge,  consent  or  concurrence,  expressed  or  implied,  the 
policy  was  avoided  by  reason  of  the  above  cited  provision;  and,  in 
the  alternative,  if  the  said  motor-car  was  so  taken  and  driven  by 
Terence  and  so  remained  in  his  custody,  possession,  and  control 
without  the  plaintiff’s  knowledge,  consent  or  concurrence,  such 
taking  and  driving  and  subsequent  possession,  custody,  and  con- 
trol amounted  to  theft  by  Terence,  a person  in  the  plaintiff’s 
household,  and  the  defendant  is  therefore  not  liable,  by  reason  of 
exception  No.  1 of  sec.  E of  the  insuring  agreements  contained 
in  the  policy,  as  follows : — 

“Loss  by  theft.  The  insurer  shall  only  be  liable  under  that 
section  or  those  sections  of  the  following  insuring  agreements  for 
which  a specific  premium  charge  is  made  in  item  1 of  the  fore- 
going statements,  and,  subject  thereto  and  to  the  exclusions,  pro- 
visions, and  conditions  hereinafter  set  forth,  the  insurer  agrees 
(section  E)  to  indemnify  the  insured  for  direct  loss  or  damage  to 
the  automobile,  including  its  equipment  while  in  or  on  the  said 
automobile,  caused  during  the  policy-period  by  theft,  with  the 
following  exceptions : — 

“1.  Theft  by  any  person  or  persons  in  the  insured’s  house- 
hold or  in  the  insured’s  service  or  employment,  whether  the  theft 
occur  during  the  hours  of  such  service  or  employment  or  not.” 

The  second  of  the  above  recited  defences  may  be  eliminated, 
no  evidence  having  been  given  thereon. 

The  plaintiff’s  uncontradicted  evidence  is  that,  by  reason  of 
the  special  terms  of  the  policy,  he,  after  its  issue  warned  his  son 
Terence  not  to  take  out  or  drive  the  car,  or  another  car  which  the 
plaintiff  then  also  owned;  and  that  on  this  occasion  he  was  not 
aware  until  the  following  morning  that  Terence  had  taken  out  the 
car  or  had  it  out.  According  to  the  evidence  of  Terence,  who  was 
17  years  of  age  on  the  5th  February,  1928,  he  procured  a driver’s 
licence  on  the  5th  February,  1927,  and  prior  to  October,  1927, 
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he  drove  this  car.  He  says  his  father  told  him  of  the  clause,  pro- 
hibitive against  him,  in  the  policy  and  told  him  he  was  not  to  use 
the  car— that  he  could  not  have  it — and  that  until  the  night  of 
the  accident  he  obeyed  these  instructions ; that  on  this  occasion  he 
did  not  ask  any  one  for  permission  to  take  the  car  and  does  not 
know  if  any  one  saw  him  take  it  out.  His  account  of  what  hap- 
pened from  the  time  of  taking  it  is  that,  having  learned  that  a 
friend  of  his  (McDonald)  was  unwell,  he  drove  (the  car)  to  see 
him,  having  on  the  way  called  for  and  taken  with  him  Jack 
Sintzel,  a boy  of  his  acquaintance,  who  says  he  is  now  18  years  of 
age;  that  he  then  drove  to  McDonald’s  place  and  drove  him  to  a 
doctor’s  office,  and  then,  after  driving  around  for  a time,  delivered 
him  at  the  hospital,  which  he  (Terence)  left  about  10.30  p.m. ; 
that  he  then  took  in  a friend  of  Sintzel  and  drove  him  home, 
following  which  Sintzel  and  he  took  two  girls  and  drove  to  a 
restaurant  which  he  and  Sintzel  entered  to  obtain  cigarettes;  that 
on  coming  out  he  asked  Sintzel  to  drive,  and  'he  did  so,  Terence 
having  personally  driven  the  car  until  that  time;  and  that  he  sat 
in  the  rear  seat  with  one  of  the  girls,  the  other  girl  being  with 
Sintzel  in  the  front  seat;  and  Sintzel  continued  to  drive  until  the 
accident  happened. 

Two  circumstances  were  given  in  evidence,  either  of  which 
might  have  been  a reason  for  the  defendant  company  introducing 
into  the  policy  the  special  prohibition  against  Terence  operating 
the  car,  though  there  is  no  express  evidence  of  it — one  mentioned 
by  the  plaintiff  in  his  evidence,  that  Terence  had  minor  mishaps 
which  on  investigation  were  shewn  not  to  be  his  fault;  the  other, 
mentioned  by  Terence  in  his  evidence,  that  he  has  a disability  in 
his  right  arm — that  he  has  a little  use  of  it.  There  is  no  con- 
tradiction of  the  evidence  that  at  the  time  of  the  accident  Sintzel 
was  the  one  actually  driving  the  car. 

The  question  which  now  arises  is  whether,  in  the  light  of  alL 
the  circumstances,  the  car  was  being  operated  by  Terence,  even 
though  it  be  that  he  was  not  actually  at  the  wheel.  In  determin- 
ing that  question,  for  the  purpose  of  this  action,  it  is  important  to 
ascertain  who  had  control  over  the  car — who  had  the  right  to 
direct  its  operation.  Until  the  time  when  Terence  asked  Sintzel 
to  drive,  he  alone  was  in  control  and  operated.  As  between  them 
the  car  belonged  to  Terence  and  he  had  possession  of  it;  he  was 
in  charge  of  and  had  control  over  it.  It  would  be  unreasonable 
to  say  that  in  such  circumstances,  merely  because  he  asked  Sintzel 
to  drive,  he  ceased  to  operate  in  the  sense  in  which  one  operates 
who  retains  control.  If  at  any  time  during  that  evening  Terence 
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had  told  Sintzel  to  cease  driving  the  latter  would  have  been  under 
obligation  to  comply  with  that  direction.  In  its  ordinary  signifi- 
cance “operate”  means  to  superintend,  or  conduct,  or  manage,  or 
direct. 

I refer  to  two  cases  in  the  English  Courts  which  are  applicable 
in  so  far  as  they  indicate  the  continuation  of  control  and  operation 
by  one  who  turns  over  the  actual  driving  to  another.  Du  Cros  v. 
Lambourne,  [1907]  1 K.B.  40,  was  a case  in  which  the  defendant 
appealed  against  a conviction  for  unlawfully  driving  his  car  at  a 
speed  dangerous  to  the  public,  and  the  question  arose  as  to  whether 
the  car  was  being  driven  by  the  appellant  or  by  a lady  seated  by 
his  side  in  the  car.  The  appeal  was  dismissed,  the  Quarter  Ses- 
sions finding  as  a fact  that  if  the  lady  was  driving  she  was  doing 
so  with  the  consent  and  approval  of  the  appellant,  etc.  Darling, 
J.,  at  p.  46,  said: — 

“The  appellant  was  the  owner  of  the  car  and  in  control  of  it, 
and  he  was  therefore  the  person  to  say  who  should  drive  it.  The 
case  finds  that  he  allowed  (I  emphasise  that)  Miss  Godwin  to  do 
so ; that  he  knew  that  the  speed  was  dangerous,  and  that  he  could 
and  ought  to  have  prevented  it.” 

Samson  v.  Aitchison,  [1912]  A.C.  844,  an  appeal  from  the 
judgment  of  the  Court  of  Appeal  of  Hew  Zealand,  is  even  more  to 
the  point.  The  'head-note  says : — 

“Where  the  owner  of  a vehicle,  being  himself  in  possession  and 
occupation  of  it,  requests  or  allows  another  person  to  drive,  this 
will  not  of  itself  exclude  his  right  and  duty  of  control;  and  there- 
fore, in  the  absence  of  further  proof  that  he  has  abandoned  that 
right  by  contract  or  otherwise,  the  owner  is  liable  as  principal 
for  damage  caused  by  the  negligence  of  the  person  actually  driv- 
ing.” 

The  trial  Judge  there  left  to  the  jury  the  question  of  negli- 
gence on  the  part  of  Collins,  the  person  who  at  the  time  of  the 
occurrence  was  driving  the  motor-car  owned  by  the  defendant 
(appellant),  who  was  then  in  the  car  with  Collins.  The  jury 
found  for  t'he  respondent  (plaintiff  in  the  action),  the  question 
of  the  responsibility  of  the  appellant  for  the  negligence  of  Collins 
being  reserved  for  further  consideration,  the  trial  Judge  to  have 
power  to  draw  all  necessary  inferences  of  fact.  Counsel  for  the 
appellant  then  moved  before  the  trial  Judge  that  judgment  should 
be  entered  for  the  defendant,  on  the  ground,  amongst  others,  that 
he  was  not  answerable  for  the  negligence  of  the  driver  of  the 
car;  judgment  was  given  however  dismissing  the  motion.  Re- 
ferring to  this,  Lord  Atkinson,  who  delivered  the  judgment  of 
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their  Lordships  sitting  in  the  Privy  Council  on  the  appeal  to  them, 
said  (pp.  849,  850)  : — 

“The  learned  judge  in  the  course  of  his  judgment  laid  down 
the  law  upon  this  question,  t'he  only  question  now  for  decision, 
with,  as  it  appears  to  their  Lordships,  perfect  accuracy,  in  the 
following  passage : T think  that  where  the  owner  of  an  equipage, 
whether  a carriage  and  horses  or  a motor,  is  riding  in  it  while  it 
is  being  driven,  and  lias  thus  not  only  the  right  to  possession,  but 
the  actual  possession  of  it,  he  necessarily  retains  the  power  and  the 
right  of  controlling  the  manner  in  which  it  is  to  be  driven,  unless 
he  has  in  some  way  contracted  himself  out  of  his  right,  or  is 
shewn  by  conclusive  e’vidence  to  have  in  some  way  abandoned  his 
right.  If  any  injury  happen  to  the  equipage  while  it  is  being 
driven,  the  owner  is  the  sufferer.  In  order  to  protect  his  own 
property  if,  in  his  opinion,  the  necessity  arises,  he  must  be  able 
to  say  to  the  driver,  “Do  this,”  or  “Don’t  do  that.”  The  driver 
would  'have  to  obey,  and  if  he  did  not  the  owner  in  possession 
would  compel  him  to  give  up  the  reins  or  the  steering  wheel.  The 
owner,  indeed,  has  a duty  to  control  t'he  driver  . . . The  duty 

to  control  postulates  the  existence  of  the  right  to  control.  If 
there  was  no  right  to  control  there  could  be  no  duty  to  control. 
No  doubt  if  the  actual  possession  of  the  equipage  has  been  given 
by  the  owner  to  a third  person — that  is  to  say,  if  there  has  been 
a bailment  by  the  owner  to  a third  person — the  owner  'has  given 
up  his  right  of  control.’  And  he  then  proceeded  in  the  following 
passage  to  deal  with  the  evidence  in  the  case,  and  apply  to  it  the 
principle  of  law  he  had  thus  laid  down;  ‘When,. however,  as  in  the 
present  case,  the  owner  being  himself  in  actual  possession  of  the 
equipage,  simply  hands  over  the  reins  or  the  wheel,  he  does  not  by 
so  doing  give  up  the  possession  of  the  equipage  or  his  right  of 
control  of  the  way  in  which  it  is  to  be  driven.  Collins,  when  he 
took  the  wheel,  came  under  the  control  of  the  defendant.  It  was 
in  the  interest  of  the  defendant  that  Collins  should  drive,  in  order 
that  he  might  make  a trial  of  the  car.  If  Collins  drove  in  the 
ordinary  way,  the  defendant,  in  his  own  interest,  would  not  inter- 
fere with  the  driving,  but  there  is  nothing  to  shew  or  to  suggest 
that  the  defendant  had  given  up  the  right  to  control  the  way  in 
which  the  car  was  to  be  driven  if  an  occasion  arose  on  which,  in 
his  opinion,  it  became  necessary  ’to  exercise  it.  If  Collins  had 
been  going  too  quickly,  and  Samson  had  told  him  to  go  slow,  and 
Collins  persisted  in  going  too  quickly,  Samson  would  have  had  the 
right  to  say  to  him:  “If  you  wish  to  continue  to  drive  my  car  you 
must  drive  it  as  I direct,  and  if  you  will  not  do  so  you  must  cease 
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to  drive  it.”  In  such  circumstances  Collins  would  have  had  to  obey 
orders  or  cease  driving.  It  does  not  follow  because  in  any  par- 
ticular case  it  had  not  been  found  necessary  to  exercise  a para- 
mount authority,  that  such  authority  did  not  exist/  In  the 
opinion  of  their  Lordships  this  amounts  to  a finding  of  fact  that 
the  appellant  had  not  abandoned  the  control  which  they  think 
prima  facie  belonged  to  him.  The  mere  fact  that  he  had  asked  or 
permitted  young  Collins,  while  he  sat  beside  him,  to  drive  the  car 
is  in  their  Lordships*  view  not  enough  to  establish  per  se  that  he 
had  abandoned  control  of  his  car.  And  if  the  control  of  the  car 
was  not  abandoned,  then  it  is  a matter  of  indifference  whether  Col- 
lins, while  driving  the  car,  be  styled  the  agent  or  the  servant  of 
the  appellant  in  performing  that  particular  act,  since  it  is  the 
retention  of  the  control  which  the  appellant  would  have  in  either 
case  that  makes  him<  responsible  for  the  negligence  which  caused 
t'he  injury.  It  appears  to  their  Lordships  that  there  is  abundant 
evidence  to  sustain  the  conclusion  to  which  the  learned  Judge  has 
come  on  this  question  of  fact,  the  retention  of  control  by  the  ap- 
pellant. They  not  only  see  no  reason  for  disturbing  it,  but  think  it 
is  the  right  conclusion,  one  at  which  they  themselves  would  have 
arrived.” 

This  case  is  important  here  not  as  determining  whether  or  net 
there  was  negligence — for  this  action  is  not  based  on  negligence — 
but  in  arriving  at  a proper  conclusion  on  the  question  whether 
Terence  was  at  the  time  of  the  occurrence  operating  the  car. 

I have  found  two  cases  in  the  courts  in  the  United  States  of 
America  which  touch  upon  the  same  subject,  viz.,  Bryant  v.  Paci- 
fic Electric  Railway  Co.  (1917),  174  Cal.  737;  Houseman  v.  Kari- 
cofe  (1918),  201  Mich.  420. 

A person,  who  is  in  control  and  has  the  right  thereto  while  in 
possession  of  a car  does  not  divest  himself  of  that  control  or  that 
right  by  merely  turning  over  the  act  of  driving  to  another  who 
has  neither  ownership  of  nor  interest  in  the  car  and  no  right  to 
the  use  thereof  beyond  that  which  he  acquires  as  a mere  passenger 
who  drives  on  the  invitation  of  the  owner  or  the  person  in  pos- 
session, charge,  or  control,  who  himself  remains  in  the  car. 

Terence  did  not  abandon  control  to  Sintzel,  though  he  did 
turn  over  for  the  time  being  the  act  of  driving. 

On  all  these  facts,  the  proper  conclusion  is,  in  my  opinion, 
that  at  the  time  of  the  occurrence  he  was  still  operating  the  car 
within  the  meaning  of  the  prohibitive  clause  of  the  policy;  and, 
that  being  so,  the  plaintiff  cannot  succeed. 
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It  is  unnecessary  to  go  into  consideration  of  the  other  defences 
raised;  but,  if  it  can  be  held  that  Terence  committed  theft  of  the 
car  upon  that  occasion,  the  applicability  to  that  defence  of  Graham 
v.  London  Guarantee  and  Accident  Co.  (1925),  56  O.L.R.  494, 
would  require  consideration. 

The  action  will  be  dismissed  with  costs. 


[KELLY,  J.] 


E.  J.  Maxwell  Ltd.  y.  Bank  of  Nova  Scotia. 


Mistake — Moneys  Overpaid  under  Mistake  of  Fact — Position  of  Bank 
as  Assignee  of  Contract  and  Holder  of  Security — Bank  Act,  R.S.C. 
1927,  ch.  12,  secs.  86  and  88 — Shortage  in  Delivery  of  Goods  Con- 
tracted for — Right  of  Purchaser  to  Recover  from  Bank. 

The  plaintiff  company  entered  into  a contract  with  E.  for  the  purchase 
from  him  of  lumber  of  various  kinds  at  specified  prices  for  each 
kind.  E.  was  a customer  of  the  defendant  bank,  and  the  bank  and 
E.  notified  the  company  that  E.  had  assigned  his  lumber  to  the 
bank,  and  requested  the  company  to  send  all  cheques  for  lumber 
shipped  to  the  company  by  E.  direct  to  the  bank,  for  deposit  to 
E.’s  credit — the  cheques  to  be  made  payable  to  the  bank.  The  com- 
pany made  payments  accordingly  to  the  bank;  and,  there  being  a 
shortage  in  the  amount  of  lumber  delivered  by  E.,  overpaid  the 
bank,  and  in  this  action  sought  to  recover  from  the  bank  the  amount 
overpaid.  The  bank  held  security  upon  the  lumber  by  a document 
signed  by  E.  pledging  it  under  sec.  88  of  the  Bank  Act  as  security 
for  advances  made  to  E.: — 

Held,  that  the  bank  was  not  merely  an  agent  of  E.;  it  was  the  assignee 
from  E.  of  the  benefits  from  E.’s  contract  with  the  company,  by 
virtue  of  which  it  received  from  the  company  large  sums  of  money 
— much  more  than  the  price  of  the  lumber  which  the  company 
received  on  its  contract. 

Through  an  error  the  bank  received  payment  for  lumber  which  it 
could  not  and  did  not  deliver  or  release  to  the  company;  to  the 
extent  of  the  shortage,  the  company  paid  the  money  in  nrstake, 
and  the  bank  was  hot  induced  to  alter  its  position  by  reason  of  that 
mistake. 

In  these  circumstances,  the  company  was  entitled  to  recover  from  the 
bank  the  amount  overpaid. 

Newall  v.  Tomlinson  (1871),  L.R.  6 C P.  405,  Continental  Caoutchouch 
and  Gutta  Percha  Co.  v.  Kleinwort  Sons  and  Co.  (1904),  20  Times 
L.R.  403,  and  Dominion  Bank  v.  Union  Bank  of  Canada  (1908),  40 
Can.  S.C.R.  366,  applied. 


An  action  to  recover  money  alleged  to  have  been  overpaid  by 
the  plaintiff  company  under  a mistake  of  fact. 
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The  action  was  tried  before  Kelly,  J.,  without  a jury,  at 
Ottawa. 

M.  G.  Powell  and  C.  Allen  Snowden , for  the  plaintiff  company. 
W entworth  Greene,  K.C.,  and  A.  C.  Hill,  for  the  defendant 
bank. 


1928. 


E.  J. 

Maxwell 

Ltd. 

v. 

Bank  of 
Nova 
Scotia. 


July  19.  Kelly,  J. : — The  plaintiff  is  an  incorporated  com- 
pany, having  its  head  office  at  the  city  of  Montreal  and  carrying 
on  business  as  a wholesale  and  retail  lumber  merchant  and  lumber 
dealer.  In  1923,  A.  E.  Ethier  carried  on  business  as  a lumber 
manufacturer  at  Dalkeith,  in  the  Province  of  Ontario,  at  which 
place  the  defendant  then  had  a branch  bank  under  the  manage- 
ment of  Mr.  Eedpath.  On  the  1st  February,  1923,  the  plaintiff 
company  entered  into  a written  contract  with  Ethier  for  the  pur- 
chase from  him  of  certain  lumber,  of  various  kinds  as  therein 
specified,  including  maple,  being  his  “cut”  of  the  years  1922-1923 
(with  certain  named  exceptions),  at  specified  prices  per  thousand 
feet  for  each  of  the  various  kinds.  At  the  trial  the  plaintiff  com- 
pany and  Ethier  were  agreed  that  “maple”  in  the  contract  meant 
“hard  maple.” 

From  a time  prior  to  the  making  of  this  contract  the  defend- 
ant had  bank  dealings  with  Ethier  in  connection  with  the  carry- 
ing on  of  his  business.  On  the  llt'h  September,  1923,  the  defend- 
ant wrote  the  plaintiff  that,  “as  our  customer  Mr.  A.  E.  Ethier 
has  assigned  his  lumber  to  the  above  bank,  it  will  be  necessary  that 
all  cheques  for  lumber  shipped  to  you  from  him  will  be  sent  direct 
to  this  bank  for  deposit  to  his  credit,  such  cheques  to  be  made 
payable  to  ‘The  Bank  of  Nova  Scotia/”  Ethier  also  signed  the 
letter  to  confirm  it.  Prior  to  December,  1923,  several  deliveries 
from  this  lumber  were  made  to  the  plaintiff  company,  who  made 
payments  therefor.  In  November  of  that  year,  Ethier  was  anxious 
for  the  plaintiff  company  to  take  delivery  so  that  he  could  clean 
up  his  yard  and  get  his  money.  The  plaintiff  company  was  not 
then  ready  to  take  delivery,  and  the  exact  quantity  of  lumber  de- 
liverable under  the  contract  had  not  then  been  determined.  Ac- 
cordingly Ethier  and  the  plaintiff  company  arranged  for  payment 
to  the  defendant  bank  of  $12,000,  representing  the  estimated 
value  of  the  lumber  still  to  be  delivered.  The  plaintiff  company 
gave  its  cheque  of  the  3rd  December,  1923,  for  $5,000,  payable  to 
the  defendant  bank’s  order — and  noted  thereon  that  it  was  on 
account  of  lumber  purchased  from  Ethier,  “now  stored  in  his 
yard  at  Dalkeith.”  and  also  two  promissory  notes  of  the  same 
date  payable  to  the  defendant  bank,  each  for  $3,500.  Ijndorsed 
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on  tile  notes  were  the  words  “for  the  account  of  A.  E.  Ethier.” 
On  the  same  date  (the  3rd  December)  the  plaintiff  company  wrote 
the  defendant  enclosing  the  cheque  and  the  notes  “as  arranged 
with  Mr.  A.  E.  Ethier  last  week  as  a settlement  for  the  ^approxi- 
mate stock  of  lumber  in  his  yard.”  On  the  7th  December,  1923, 
Redpath  wrote  the  plaintiff  company  acknowledging  receipt  of 
the  cheque  and  the  notes,”  being  payment  on  account  of  lumber 
contracted  for  with  Mr.  A.  E.  Ethier.”  The  cheques  and  the 
notes  were  duly  paid  to  the  defendant  bank  to  which  Ethier  was 
then  heavily  indebted,  and  the  proceeds  went  towards  liquidating 
that  debt  and  were  not  paid  over  to  Ethier. 

In  December,  1923,  and  January,  1924,  the  plaintiff  com- 
pany continued  to  take  deliveries.  In  July,  19.24,  it  became 
apparent  to  the  plaintiff  company  that  there  was  a shortage  in 
the  quantity  of  lumber  which  Ethier  had  agreed  to  sell,  but  it 
was  not  then  able  to  arrive  at  the  exact  amount  of  the  shortage. 
The  shortage  arose  chiefly  from  the  fact  that  a large  quantity 
of  maple  had  turned  out  to  be  not  hard  maple,  but  soft  maple,  and 
was  not  included  in  what  was  intended  to  be  sold  and  purchased; 
this  was  not  definitely  known  until  the  lumber  was  being  shipped 
out.  Early  in  April,  Edward  B.  Maxwell,  vice-president  and 
manager  of  the  plaintiff  company,  was  at  Dalkeith,  and  it  was 
then  estimated  that  there  was  about  one  car-load  of  the  purchased 
lumber  still  unshipped,  and  he  then  had  it  shipped  out. 

EthieEs  mill  was  burned  in  May,  1924.  It  was  uninsured; 
and,  as  he  was  endeavouring  to  rehabilitate  himself  and  to  build 
his  mill,  the  plaintiff  company  did  not  then  press  for  payment  of 
what  represented  the  shortage.  This  shortage,  I find,  amounted 
to  $4,702.05  in  value,  based  on  the  contract  price.  Ethier  promis- 
ed the  plaintiff  company  payment  of  the  shortage  from  other 
sources  of  supply,  and  on  this  account  also  the  plaintiff  company 
delayed  taking  action.  This  not  having  been  carried  out,  the 
exact  amount  of  the  shortage  was  determined  and  Ethier  gave  the 
plaintiff  company  his  note  of  the  15th  December,  1925,  for 
$5,346.57  ($4  702.05  plus  accrued  interest),  with  interest  from 
the  5th  November,  1925,  at  7 per  cent.,  representing  the  shortage. 
Nothing  was  paid  upon  this  note;  and  nothing  was  paid  to  the 
plaintiff  company  on  this  shortage,  either  by  Ethier  or  by  the 
defendant  bank,  with  the  exception  of  a delivery  of  some  posts 
to  the  value  of  $85.50,  for  which  the  plaintiff  company  in  its  plead- 
ings expresses  its  willingness  to  give  credit. 

In  a later  endeavour  to  recover  the  amount  of  the  shortage, 
the  plaintiff  company  gave  Ethier  an  order  to  manufacture  other 
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lumber  for  it,  which  it  intended  to  apply  on  this  shortage.  This 
was  frustrated  by  the  defendant  bank,  as  will  appear  from  the 
following.  On  the  15th  December,  1926,  the  defendant  bank 
wrote  to  the  plaintiff  company  notifying  it  that  all  lumber  owned 
by  Ethier  was  hypothecated  to  the  defendant  bank  under  sec.  88 
of  the  Bank  Act,  and  directing  the  plaintiff  company  to  remit 
direct  to  the  defendant  bank  for  any  shipments  of  lumber  received 
from  Ethier.  The  letter  was  countersigned  by  Ethier. 

About  the  20th  December,  1926,  Mr.  Maxwell  went  to  Dalkeith 
and  saw  Redpath,  who  told  him  that  the  plaintiff  company  could 
not  have  this  lumber  unless  it  paid  for  if.  The  plaintiff  company 
decided  therefore  to  look  to  the  defendant  bank  for  the  shortage. 
On  the  28th  December,  1926,  the  plaintiff  company  wrote  to  the 
defendants  manager  at  Dalkeith,  referring  to  a conversation  be- 
tween them  in  the  previous  week,  and  saying  that  this  lumber 
should  be  released  by  the  defendant  immediately;  that  it  belonged 
to  the  plaintiff,  the  defendant  having  already  been  paid  for  it  by 
the  plaintiffs  $5,000  cheque  and  the  two  promissory  notes  of  $3,500 
each;  and  he  pointed  out  that  up  to  that  time  Ethier  had  only 
delivered  lumber  to  the  extent  of  $7,383.45;  and  that,  as  Ethier 
could  not  further  deliver  according  to  specifications  in  the  con- 
tract of  the  1st  February,  1923,  the  plaintiff  had  agreed  to  accept 
lumber  of  different  specifications  which  it  believed  was  then  in 
EthierS  yard  ready  for  shipment;  and  it  took  the  position  that 
the  bank  could  not  keep  the  money  and  refuse  to  release  the 
lumber  and  that  the  plaintiff  expected  the  defendant  either  to  re- 
pay the  money  or  give  the  release.  On  the  7th  January,  1927,  the 
plaintiff  again  wrote  to  the  defendants  manager  at  Dalkeith 
notifying  him  that,  as  no  reply  had  been  received  to  the  plain- 
tiffs letter  of  the  28th  December,  “under  reserve  of  all  our  rights 
against  the  bank,  we  shall  take  steps  to  protect  our  interests  by 
trying  to  get  security  from  A.  E.  Ethier.”  On  the  6th  January, 
the  defendant  wrote  to  the  plaintiff  in  answer  to  the  latterS  letter 
of  the  28th  December,  stating  that  any  paper  of  the  plaintiff  which 
the  defendant  had  handled  in  connection  with  EthierS  account  had 
been  received  by  the  defendant  in  good  faith  in  the  ordinar\ 
course  of  business  and  with  no  obligation  to  see  that  the  plaintiff 
received  value  for  it,  and  added:  “Unfortunately  the  lumber  at 
present  in  Mr.  EthierS  possession  is  pledged  to  the  bank  under 
sec.  88  of  the  Bank  Act  for  advances  made  to  Mr.  Ethier,  like- 
wise in  good  faith,  without  notice  of  your  claim;”  and  it  refused 
to  release  the  lumber  until  the  bankS  advances  against  it  had 
been  liquidated. 
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It  may  be  useful  to  set  out  at  this  point  the  defendant’s  posi- 
tion with  regard  to  Ethier  down  to  December,  1923,  when  the 
plaintiff  gave  the  $5,000  cheque  and  the  two  promissory  notes  of 
$3,500  each.  On  the  17th  February,  1923,  Ethier  made  a written 
application  to  the  defendant  to  grant  'him  a line  of  credit  of  $15,- 
000  for  his  lumber  business,  and  to  make  advances  to  him  on  the 
security  of  all  “the  logs  and  manufactured  lumber”  then  owned 
or  which  might  be  owned  by  him  from  time  to  time,  and  which 
was  then  or  might  thereafter  be  at  his  mill  and  at  delivery  points, 
and  he  therein  agreed  to  give  the  defendant  security  under  sec.  88 
of  the  Bank  Act.  On  the  23rd  March,  1923,  Ethier  signed  an- 
other document,  which,  amongst  other  things,  promised  to  give 
security  under  that  section.  The  document  contains  this  provi- 
sion : “If  the  customer  shall  sell  the  goods  or  any  part  thereof, 
the  proceeds  of  any  such  sale,  including  cash,  bills,  notes,  evi- 
dences of  title,  and  securities,  and  the  indebtedness  of  any  pur- 
chaser in:  connection  with  such  sales,  shall  he  the  'property  of  the 
hank , be  forthwith  paid  or  transferred  to  the  bank,  and  until  so 
paid  or  transferred  to  be  held  by  the  customer  in  trust  for  the 
bank.  Execution  by  the  customer  and  acceptance  by  the  bank  of 
an  assignment  of  book  debts  shall  be  deemed  to  be  in  furtherance 
of  this  declaration  and  not  an  acknowledgment  by  the  bank  of  any 
right  or  title  on  t'he  part  of  a customer  to  such  book  debts.”  This 
document  contained  the  further  term  that  Ethier  would  from  time 
to  time  execute,  draw,  endorse,  and  deliver  the  securities  and  the 
notes  for  such  advances  and  all  notes,  bills  of  exchange,  agree- 
ments, contracts,  leases,  assignments,  or  other  documents  which 
might  from  time  to  time,  in  the  opinion  of  the  bank,  be  necessary 
or  expedient  for  the  purpose  of  carrying  into  effect  any  of  the 
provisions  thereof  and  of  perfecting  the  title  of  the  bank  to  the 
securities,  the  goods  and  the  proceeds  thereof. 


Though  by  these  documents  Ethier,  in  respect  of  his  lumber 
business,  was  tied  up  financially  to  the  defendant,  the  defendant 
seems  to  have  desired  further  to  assure  its  position  of  control  over 
his  goods,  for  on  the  4th  July,  1923,  Ethier  assigned  and  transfer- 
red to  the  defendant  the  debts  owing  or  accruing  due  or  which 
might  thereafter  become  due  or  owing  to  Ethier  under  his  con- 
tract of  the  1st  February,  1923,  with  the  plaintiff,  and  all  bills, 
notes,  etc.  (t'he  assignment  specifying  all  manner  of  securities 
therein  enumerated  in  the  most  comprehensive  way),  in  any  way 
evidencing  or  relating  to  what  might  be  received  as  security  for 
the  said  debt,  etc.  The  evident  purpose  of  this  document  was  to 
put  the  defendant  in  the  position  held  by  Ethier  in  respect  of  this 
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lumber  and  the  sale  thereof  to  the  plaintiff — not  merely  to  con- 
stitute it  EthiePs  agent  to  receive  the  money  and  pay  it  to 
Ethier,  or  an  intermediary  in  passing  on  the  money  from  the 
plaintiff  to  Ethier.  This  is  of  importance  in  view  of  what  was 
urged  on  the  defendants  behalf  at  the  trial  — that  it  had  only 
received  the  money  to  pay  it  to  Ethier.  Nothing  seems  to  have 
been  overlooked  which  would  enable  the  bank  to  obtain,  hold,  and 
control  the  lumber  contracted  for  by  the  plaintiff.  The  vested 
rights  under  the  Bank  Act  which  the  defendant  acquired  by  the 
above  mentioned  document  signed  by  Ethier  in  its  favour  are  also 
of  importance,  and  accentuate  the  defendants  purpose  of  obtain- 
ing this  lumber.  Section  88  of  that  Act  (R.S.C.  1927,  ch.  12) 
declares  that  a bank  may  lend  money  to  any  wholesale  purchaser 
or  shipper  of  or  dealer  in  products  of  agriculture,  the  forest,  etc., 
upon  the  security  of  such  products.  Subsection  7 of  that  section 
says  that  the  bank  shall,  by  virtue  of  such  security,  acquire  the 
same  rights  and  powers  in  respect  of  the  products,  goods,  etc.,  as 
if  it  had  acquired  the  same  by  virtue  of  a warehouse  receipt.  The 
rights  and  powers  acquired  by  virtue  of  a warehouse  receipt  (under 
the  Act)  are  defined  by  sec.  86,  which  empowers  a bank  to  ac- 
quire and  hold  any  warehouse  receipt  or  bill  of  lading  as  collateral 
security  for  the  payment  of  any  debt  incurred  in  its  favour, 
etc.  Subsection  2 of  sec.  86  declares  that  any  warehouse 
receipt  or  bill  of  lading  so  acquired  shall  vest  in  the  bank,  from 
the  date  of  the  acquisition  thereof,  (a)  all  the  right  and  title  to 
such  warehouse  receipt  or  bill  of  lading  and  to  the  goods  covered 
thereby  of  the  previous  holder  or  owner  thereof;  or  (5)  all  the 
right  and  title  to  the  goods,  wares  and  merchandise  mentioned 
therein  of  the  person  from  whom  such  goods,  wares  and  merchan- 
dise were  received  or  acquired  by  the  bank,  if  the  warehouse  receipt 
or  bill  of  lading  is  made  directly  in  favour  of  the  bank,  instead  of 
to  the  previous  holder  or  owner  of  such  goods,  wares  and  mer- 
chandise. 
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The  defendant  has  taken  the  further  position  that  until  near 
the  end  of  1926  it  had  no  knowledge  of  what  occurred  between 
Ethier  and  the  plaintiff  in  relation  to  the  circumstances  sur- 
rounding the  shortage.  Though  its  knowledge  or  want  of  know- 
ledge on  this  point  is  immaterial,  it  is  difficult  to  understand  how 
Mr.  Redpath  could  not  have  acquired  this  knowledge  if  he  is  the 
careful  and  alert  man  of  business  I take  him  to  be.  At  the 
trial  he  said  that  during  all  the  time  of  these  transactions  he 
was  in  close  touch  with  Ethier  and  his  business,  seeing  him  at 
frequent  intervals — he  being  in  the  bank  frequently  on  account  of 
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acquiring  advances  and  at  other  times  making  deposits,  etc.  Ethier 
says  that  during  the  same  time  he  was  keeping  the  bank  informed 
from  week  to  week,  keeping  in  close  touch  with  it  in  connection 
with  the  operation  of  his  business  and  seeing  the  manager 
frequently  about  it,  keeping  him  informed  of  all  the  money  that 
came  in  under  contracts  and  all  moneys  he  was  supposed  to  give 
to  the  bank,  all  the  time  giving  the  bank  full  information  about 
the  conduct  and  the  running  of  his  business.  He  says,  however, 
that,  though  Maxwell  spoke  to  him  about  the  shortage  in  the 
summer  of  1924,  he  did  not  mention  it  to  the  bank — that  he  can 
remember.  The  shortage  was  indeed  a matter  of  importance;  and 
it  seems  remarkable  if,  as  Redpath  says,  it  was  not  discussed  by 
him  and  Ethier  until  after  Maxwell  mentioned  it,  which  Redpath 
imagines  was  in  December,  1926,  and  that  he  did  not  prior 
to  that  time  hear  anything  of  it  from  Ethier,  although  he  was  in 
constant  communication  with  him  about  his  business  affairs.  From 
all  the  foregoing  and  from  other  parts  of  the  evidence  to  which  I 
have  not  specially  referred,  it  is  manifest  that  the  defendant  was 
not  merely  an  agent  of  Ethier.  It  was  indeed  very  much  more, 
being  the  assignee  from  Ethier  of  the  benefits  from  the  latter’s 
contract  with  the  plaintiff,  by  virtue  of  which  and  of  the  other 
documents  it  obtained  from  Ethier  it  received  from  the  plaintiff 
large  sums  of  money — much  more  than  the  price  of  the  lumber 
which  the  plaintiff  did  receive  on  its  contract — at  a time  when 
Ethier  was  heavily  indebted  to  the  defendant  and  towards  liquid- 
ation of  which  indebtedness  the  plaintiff’s  moneys  were  applied. 
Having  control  over  and  vested  rights  in  the  plaintiff’s  contract 
of  the  1st  February,  1923,  and  the  lumber  therein  contracted  for, 
through  an  error  it  received  payment  for  lumber  which  it  could 
not  and  did  not  deliver  or  release  to  the  plaintiff — lumber,  indeed, 
which  was  non-existent.  All  that  happened  was  to  the  defendant’s 
advantage.  Nothing  prejudicial  to  it  in  the  transactions  or  as  a 
consequence  thereof  has  been  proved.  To  the  extent  of  the  short- 
age the  plaintiff  paid  the  money  in  mistake.  The  defendant  was 
not  induced  to  alter  its  position  by  reason  of  that  mistake.  On 
the  20th  April,  1927,  Ethier  made  an  assignment  under  the  Bank- 
ruptcy Act. 

It  remains  to  be  considered  whether  on  these  facts  the  plain- 
tiff is  entitled  to  recover. 


Questions  arising  out  of  payments  made  by  mistake  were  dis- 
cussed in  Newall  v.  Tomlinson  (1871),  L.R.  6 C.P.  405.  At  p.  410, 
Brett,  J.,  said: — 

“The  defendants  were  originally  liable  because  under  a mis- 
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take  they  received  money  which  they  were  not  entitled  to.  They 
cannot  get  rid  of  that  liability,  unless  they  bring  themselves  with- 
in the  rule  as  to  an  agent  who  has  received  money  on  account  of 
his  principal  and  has  paid  it  over  to  him.  It  seems  to  me  that 
they  have  failed  to  bring  themselves  within  that  rule.  They 
did  not  receive  this  money  for  their  principals.  They  stood  with 
regard  to  the  plaintiffs  as  original  contractors.” 

And  he  then  proceeded  to  give  other  reasons  as  well  for  his 
conclusions.  The  whole  report  of  this  case  is  instructive.  It  was 
referred  to  with  approval  in  Continental  Caoutchouc  and  Gutta 
Percha  Co.  v.  Kleinwort  Sons  and  Co.  (1904),  20  Times  L.R. 
403,  wherein  the  Master  of  the  Rolls  (at  p.  405)  said: — 

“It  is  clear  law  that  prima  facie  the  *person  to  whom  money 
has  been  paid  under  a mistake  of  fact  is  liable  to  refund  it,  even 
though  he  may  have  paid  it  away  to  third  parties  in  ignorance  of 
the  mistake.  He  has  had  the  benefit  of  the  windfall  and  must 
restore  it  to  the  true  owner.  On  the  other  hand,  it  is  equally 
clear  that  an  intermediary  who  has  received  money  for  the  pur- 
pose of  handing  it  on  to  a third  party  and  has  handed  it  on  is  no 
longer  accountable  to  the  sender.  In  such  case  he  is  a mere  con- 
duit-pipe and  'has  not  had  the  benefit  of  the  windfall.” 

Lord  Justice  Romer.  in  this  same  case  (at  pp.  405,  406), 
said : — 
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“I  will  only  add  that  . . . the  evidence  is  sufficient  to 

establish  an  equitable  assignment  as  between  Kramrisch  and  the 
defendants.  The  proceeds  of  the  rubber  against  which  the  de- 
fendants had  made  advances  and  which  was  consigned  to  the  plain- 
tiffs for  sale,  were  equitably  assigned  by  Kramrisch  in  favour  of 
the  defendants.  And,  if  it  were  essential  to  the  present  case 
(though,  in  my  opinion,  it  is  not),  I should  come  to  the  conlusion 
that  the  plaintiffs  had  notice  of  the  assignment,  and  could  only 
disregard  that  notice  at  their  peril.  But,  in  justice  to  the  plain- 
tiffs, I think  they  did  not  disregard  the  notice.  On  the  contrary, 
it  was,  in  my  opinion,  because  the  plaintiffs  recognised  the  obliga- 
tion cast  upon  them  that  they  forwarded  the  proceeds  of  the  rub- 
ber to  the  defendants,  and  it  was  by  reason  of  the  mistake  in  fact 
made  on  their  behalf,  in  thinking  that  the  moneys,  the  subject  of 
this  action,  were  proceeds  of  such  rubber,  that  these  moneys  were 
forwarded  to  the  defendants.  When  the  mistake  in  fact  was  dis- 
covered, the  plaintiffs  became  entitled  to  recover  the  moneys  from 
the  defendants,  unless  the  defendants  could  shew  that  they  had 
received  the  moneys  as  agents  and  before  notice  of  the  mistake 
had  parted  with  them  to  their  principal,  or  so  dealt  with  them 
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by  mandate  of  their  principal  as  to  render  it  unjust  to  call  upoD 
them  to  repay  the  moneys  to  the  plaintiffs.  But  in  the  present 
case  the  defendants  could  not  shew  that  they  had  so  received  and 
dealt  with  the  moneys.  In  fact,  they  received  the  moneys  by  virtue 
of  the  rights  existing  between  them  and  Kramrisch,  including 
their  • rights  as  equitable  assignees,  and  when  they  had  so 
received  the  moneys  they  dealt  with  them  according  to  those 
rights,  and  not  according  to  any  unfettered  right  of  Kramrisch 
to  direct  how  the  moneys  should  be  dealt  with.  The  notice  they 
gave  to  Kramrisch  of  the  way  in  which  the  moneys  had  been  ap- 
propriated by  them  was  simply  notice  that  they  had  applied  them 
according  to  their  own  rights  as  previously  pointed  out,  and  not 
by  way  of  obtaining  a ratification  from  Kramrisch  of  a previously 
unauthorised  application.” 

The  reasons  for  judgment  in  Dominion  Bank  v.  Union  Bank 
of  Canada  (1908),  40  Can.  S.C.R.  366,  are  also  pertinent  here. 
I cite  only  from  the  judgment  of  Duff,  J.,  at  p.  382 : — 

“But  is  the  mere  fact  that  the  receiver,  while  ignorant  of  the 
mistake,  has  changed  'his  position  by  paying  the  money  over  to  a 
third  person  to  whose  orders  it  was  subject,  a sufficient  answer  iu 
itself  (within  this  principle)  to  the  demand  of  the  payer? 

“I  think  the  effect  of  the  decisions  is  that  that  circumstance 
alone  is  not  an  answer,  unless  the  receiver  can  bring  'himself 
within  the  rule  applicable  to  moneys  paid  to  an  agent  in  his 
character  of  agent  who  has  paid  it  over  or  accounted  for  it  to  his 
principal”  (citing  Continental  Caoutchouc  and  Gutta  Percha  Co. 
v.  Kleinwort  Sons  and  Co.,  20  Times  L.R.  403;  Kleinwort  Sons 
and  Co.  v.  Dunlop  Rubber  Co.  (1907),  23  Times  L.R.  696;  and 
Durrant  v.  Ecclesiastical  Commissioners  for  England  and  Wales 
(1880),  6 Q.B.D.  234).  “That  rule  does  not,  I think,  govern  this 
case,  for  two  reasons : first,  the  appellants  dealt  with  the  respond- 
ents in  their  character  of  'holders  of  the  cheque  simpliciter  and  not 
in  the  character  of  agents  of  their  depositor  . . . . ; and, 

secondly,  the  appellants  were  not  in  point  of  fact  intermediaries 
merely,  but  had  an  interest  in  the  cheque  in  respect  of  the  ad- 
vances made  by  them  to  the  depositor”  (citing  Newall  v.  Tomlin- 
son). 

I refer  also  to  Mclady  v.  Jenkins  Steamship  Co.  (1909),  18 
O.L.R.  251;  Baylis  v.  Bishop  of  London,  [1913]  1 Ch.  127;  R.  E. 
Jones  Ltd.  v.  Waring  and  Gillow  Ltd.,  [1926]  A.C.  670;  all  of 
which  have  particular  application  to  the  facts  of  the  present  case. 

Whatever  delay  there  may  have  been  on  the  plaintiff’s  part 
has  been  satisfactorily  accounted  for. 
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Crediting  the  defendant  with  the  $85.50  above  mentioned,  the 
plaintiff  is  entitled  to  recover  $4,616.55,  with  interest  at  5 per 
cent,  on  $1,116.55  from  the  18th  December,  1923,  and  on  $3,500 
from  the  2nd  January,  1924.  There  will  be  judgment  accordingly 
with  costs. 


[ROSE,  J.] 


Derwa  v.  Rio  de  Janeiro  Tramway  Light  and  Power  Co.  Ltd. 

Interest — Bond-coupons — Contract — Law  of  Ontario — Monetary  Laws 
of  France  and  Belgium — Promise  to  Pay  so  many  Francs  at  Bank 
Designated — Description  of  Bonds  as  “ Gold  Bonds ” — Whether  Obli- 
gation to  Pay  in  Gold  Deducible — Presentation  for  Payment — 
Estoppel — Tender  by  Bank  of  Francs  or  Equivalent  at  Day's  Rate 
of  Exchange — Sufficiency — Maturing  Bonds — Premature  Claim. 

The  plaintiff,  a Belgian  subject,  resident  in  Belgium,  and  the  holder  of 
a number  of  interest-coupons  detached  from  bonds  issued  by  the 
defendant  company,  sued  to  enforce  payment  of  the  sum  alleged  by 
him  to  be  due  in  respect  of  the  coupons,  and  for  a declaration  that 
the  bonds  themselves  were  payable,  both  as  to  principal  and  interest, 
in  gold  or  the  equivalent  of  gold  at  the  par  of  exchange  or  (in  the 
alternative)  at  a rate  of  exchange  alleged  by  him  to  be  provided  for 
in  the  deed  of  trust  and  mortgage  executed  by  the  defendants  for 
the  purpose  of  securing,  the  bond-issue.  The  coupons  and  bonds  were 
printed  in  French,  and  each  coupon  expressed  a promise  to  pay  12.50 
francs  to  the  bearer  on  a stated  day  at  the  banks  designated  by4  the 
company  in  Paris,  Brussels,  or  Toronto,  as  the  half-yearly  interest 
due  on  the  stated  day  on  the  company’s  5 per  cent,  gold  bond.  No- 
where, either  in  the  coupons,  the  bonds,  the  trust-deed,  or  in  any 
other  document  produced,  was  there  any  direct  promise  or  expres- 
sion of  obligation  to  pay  anything  other  than  francs.  The  plaintiff, 
however,  contended  that  an  obligation  to  pay  in  gold  at  the  rate  that 
prevailed  while  the  franc  was  at  par  resulted  from  the  description 
of  the  bonds  as  “gold  bonds,”  or,  alternatively,  that  there  was  an 
obligation  to  pay  in  Toronto  at  a rate  of  exchange  established  for 
certain  purposes  by  the  trust-deed.  The  plaintiff’s  coupons  were 
presented  for  payment  in  Toronto  at  the  bank  designated  by  the 
defendants.  The  bank  tendered  (1)  notes  of  the  Bank  of  France 
(legal  tender  in  France)  to  the  amount  of  the  face  value  of  the 
coupons,  (2)  notes  of  the  National  Bank  of  Belgium  (legal  tender  in 
Belgium)  to  a like  amount,  (3)  the  equivalent  in  Canadian  money 
of  the  face  value  of  the  coupons  at  the  day’s  rate  of  exchange  for 
French  francs,  and  (4)  the  equivalent  in  Canadian  money  of  the 
face  value  of  the  coupons  at  the  day’s  rate  of  exchange  for  Belgian 
francs.  Each  tender  was  rejected,  and  this  action  was  brought: — - 
Held,  that  the  claim  for  payment  in  gold  and  the  alternative  claim 
were  unfounded,  and  the  tender  was  sufficient. 

The  defendants  were  not  estopped  by  their  acts  or  conduct  from  main- 
taining that  they  were  not  obliged  to  pay  more  than  12.50  francs 
per  coupon. 
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The  defendant  company  was  organised  under  the  laws  of  Canada, 
had  its  head  office  in  Toronto,  and  carried  on  business  in  Rio  de 
Janerio:  the  contract  was  to  be  construed  according  to  the  law  of 
Ontario. 

The  monetary  laws  of  France  and  Belgium  considered  in  order  to 
ascertain  what  it  was  with  reference  to  which,  as  a mere  matter  of 
construction  of  the  documents,  the  parties  to  them  were  contracting. 

The  claim  for  a declaration  as  to  the  manner  in  which  the  principal 
moneys  were  to  be  paid  on  the  maturity  of  the  bonds-  was  premature 
and  could  not  be  entertained. 


An  action  to  enforce  payment  of  a sum  alleged  to  be  due  to 
the  plaintiff  in  respect  of  interest-coupons  detached  from  bonds 
issued  by  the  defendant  company  and  for  a declaration  as  set  out 
below. 


The  action  was  tried  before  Rose,  J.,  without  a jury,  at  a 
Toronto  sittings. 

R.  W.  Hart , for  the  plaintiff. 

A.  W.  Anglin,  K.C.,  Glyn  Osier,  K.C.,  and  R.  E.  Anglin,  for 
the  defendants. 


July  24.  Rose,  J. : — The  plaintiff,  a Belgian  subject,  resident 
in  Belgium,  is  the  holder  of  a number  of  interest-coupons  de- 
tached from  bonds  issued  by  the  defendant  company.  He  sues  to 
enforce  payment  of  the  sum  alleged  by  him  to  be  due  in  respect  of 
the  coupons,  and  for  a declaration  that  the  bonds  themselves  are 
payable,  both  as  to  principal  and  interest,  in  gold  or  in  the  equiva- 
lent of  gold  at  the  par  of  exchange  or,  alternatively,  at  a rate  of 
exchange  alleged  by  him  to  be  provided  for  in  the  deed  of  trust 
and  mortgage  executed  by  the  defendants  for  the  purpose  of 
securing  the  bond-issues. 

The  coupons  and  t'he  bonds  to  which  originally  they  were  at- 
tached are  printed  in  French.  Each  coupon  expresses  a promise  by 
the  company  to  pay  12.50  francs  to  the  bearer  on  a stated  day  at 
the  banks  or  bankers  designated  by  the  company  in  Paris,  Brus- 
sels, or  Toronto,  as  the  half-yearly  interest  due  on  the  stated  day 
on  the  company’s  5 per  cent,  gold  bond  ( obligation  5 pour  cent  or). 
The  bonds  are  for  500  francs  each,  and  each  is  headed  and  in- 
dorsed, if Obligation  de  cinq  cents  francs  5 % or.”  Nowhere, 
either  in  the  coupons,  the  bonds,  the  deed  of  trust  and  mortgage, 
or  in  any  other  document  that  has  been  produced,  is  there  to  bo 
found  any  direct  promise  or  expression  of  obligation  to  pay  any- 
thing other  than  francs.  The  plaintiff,  however,  contends  that 
an  obligation  to  pay  in  gold  at  the  rate  that  prevailed  while  the 
franc  was  at  par  results  from  the  description  of  the  bonds  as 
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"gold  bonds,”  or,  alternatively,  for  reasons  that  will  be  discussed, 
that  there  is  an  obligation  to  pay  in  Toronto  at  a rate  of  exchange 
established  for  certain  purposes  by  the  deed  of  trust  and  mort- 
gage. 

The  coupons  were  by  the  plaintiff's  solicitor  presented  for  pay- 
ment in  Toronto  at  the  bank  designated  by  the  defendants.  The 
bank  tendered  (1)  notes  of  the  Bank  of  France  (legal  tender  in 
France)  to  the  amount  of  the  face  value  of  the  coupons,  (2)  notes 
of  the  National  Bank  of  Belgium  (legal  tender  in  Belgium)  to  a 
like  arnount,  (3)  the  equivalent  in  Canadian  money  of  the  face 
value  of  the  coupons  at  the  day’s  rate  of  exchange  for  French 
francs,  and  (4)  the  equivalent  in  Canadian  money  of  the  face 
value  of  the  coupons  at  the  day’s  rate  of  exchange  for  Belgian 
francs.  Each  of  these  tenders  was  rejected,  and  this  action  was 
brought. 

The  defendant  company  is  organised  under  the  laws  of  Can- 
ada, has  its  head  office  at  Toronto,  and  carries  on  business  in 
Rio  de  Janeiro  and  the  surrounding  districts  as  a tramway,  light, 
and  power  company.  In  1905  it  made  an  issue  of  $25,000,000  of 
bonds  secured  by  a first  mortgage  or  charge  upon  the  whole  of 
its  undertaking  and  assets.  From  specimen  bonds  of  this  issue 
produced  at  the  trial  it  appears  that  the  bonds  were  issued  in 
denominations  of  $100,  $500,  and  $1,000.  By  the  100-dollar 
bonds,  which  are  printed  in  English,  French,  and  German  in 
parallel  columns,  the  company  covenants  to  pay  $100  gold  in 
Toronto,  or  £20.  10.  11  sterling  in  London,  or  Frs.  518  or  Mks.  420 
D.R.W.  in  Geneva,  Brussels,  and  Berlin  respectively  at  the  holder’s 
option,  with  interest  half-yearly  "at  the  said  places  at  the  holder’s 
option  in  like  money.”  The  500-dollar  bonds  are  printed  in 
English.  By  them  the  company  engages  itself  to  pay  $500  "in 
gold  coin  of  the  present  standard  of  weight  and  fineness  in  the 
Dominion  of  Canada,”  or  £102.  14.  10  "Sterling  money  of  Great 
Britain”  in  Toronto,  New  York,  or  London  at  the  holder’s  option, 
with  interest  half-yearly  "at  the  said  places,  at  holder’s  option,  in 
like  money;”  and  in  the  coupons  the  promise  to  pay  the  interest 
is  similarly,  although  more  shortly,  expressed.  The  1,000-dollar 
bonds  are  similar  in  form.  Each  of  the  bonds  of  the  two  larger 
denominations  is,  on  its  face  and  in  the  indorsement,  called  a 
"first-mortgage  thirty-year  five  per  cent,  gold  bond,”  but  the  ex- 
pression "gold”  does  not  appear  in  the  heading  or  indorsement  of 
the  100-dollar  bonds,  although,  as  has  been  noted,  a certain 
promise  to  pay  $100  gold  is  expressed. 

In  1908  the  company  took  the  requisite  steps  to  authorise  the 
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issue  of  the  second-mortgage  bonds  to  which  the  present  con- 
troversy relates.  Accordingly  a deed  of  trust  was  executed  in 
which  provision  was  made  for  certification  by  the  trustees  of 
bonds  to  the  amount  of  £3,500,000,  and,  in  the  event  of  the  fur- 
nishing of  certain  additional  security,  for  the  certification  of 
further  bonds.  Afterwards  the  additional  security  was  furnished, 
and  in  1911  further  bonds  were  certified,  SO'  that  the  issue  secured 
by  the  deed  of  1908  became  an  issue  of  bonds  amounting  in  all 
to  £5,266,000.  There  are  thus  two  series  of  bonds  of  the  same 
second-mortgage  class.  On  the  face  of  the  bonds  of  the  first 
(spoken  of  as  the  1908  series)  the  issue  is  stated  to  be  one  of 
£3,500,000,  and  on  the  face  of  the  bonds  of  the  second  series 
(spoken  of  as  the  1911  series)  the  issue  is  stated  to  be  one  of  £5,- 
266,000. 

In  the  trust-deed  it  is  provided  that  the  bonds  may  be  issued 
either  in  English  sterling  or  in  Canadian  dollars  or  in  French  or 
Belgian  francs  or  in  German  marks  or  in  Brazilian  milreis;  and 
that  for  the  purpose  of  ascertaining  the  total  amount  of  bonds 
authorised,  and  for  all  the  purposes  of  the  trust-deed,  £1  shall  be 
taken  to  be  the  equivalent  of  $4.86  2/3,  25.16  French  or  Belgian 
francs,  20.43  German  marks  or  16  Brazilian  milreis,  as  the  case 
may  be;  also  that  the  bonds  may  be  expressed  in  the  English, 
French,  Portuguese,  Spanish,  or  German  languages  or  in  any  one 
or  more  of  them.  An  intention  that  the  bonds  shall  be  sub- 
stantially in  one  of  two  forms,  the  one  English  and  the  other 
French,  set  out  in  schedules  to  the  deed  is  recited;  and  it  is  pro- 
vided that  no  bond  shall  be  effective  until  it  has  been  certified  in 
one  of  those  forms  or  in  some  other  form  approved  by  the  trustees. 
In  the  English  form  there  is  the  title,  “Five  per  cent.  50-year 
mortgage  bond;”  in  the  French  form  there  is  the  title  already  re- 
ferred to — “Obligation  de  cinq  cents  francs  5%  or” — and,  in  the 
heading,  there  are  some  words  much  relied  upon  by  the  plaintiffs 
counsel,  viz.,  “Issue  of  £3,500,000  — 88,060,000  francs  of  bonds” 
( Emission  de  £3,500,000— 88,060 f)00  frs.  d’ Obligations) — which 
words  become  in  the  French  bonds  of  the  1911  series,  “Emission 
de  £5 £66, 000  = 132,1+92,560  Frs.  d’ Obligations.”  Other  parts  of 
the  trust-deed  will  be  referred  to  further  on. 

Of  the  bonds  of  the  1908  series,  one-half  were  printed  in 
English  and  sold  in  England,  the  other  half  being  printed  in 
French  and  sold  in  France  and  Belgium;  but  of  the  1911  series 
the  larger  part  went  to  the  English  market,  so  that,  taking  the 
two  series  together,  the  French  and  Belgian  issue  seems  to  have 
been  of  56,610,000  francs,  or  substantially  less  than  one-half  of 
the  total. 
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All  of  the  French  bonds  of  the  1908  series  were  taken  by  a 
gronp  of  bankers  and  dealers  pursuant  to  agreements  of  pur- 
chase made  with  the  company  before  the  bonds  were  printed  and 
ready  for  delivery,  the  firm  of  Stallaerts  & Lowenstein  of  Brussels 
being  prominent  in  the  group  and  taking  charge  of  the  listing  of 
t'he  bonds  on  the  exchanges  in  Paris  and  Brussels  and  of  the  sale  of 
the  bonds  to  the  public.  Messrs.  Stallaerts  & Lowenstein  had  pur- 
chased some  of  the  first-mortgage  bonds,  and  in  the  earliest  of 
the  letters  relating  to  the  purchase  of  bonds  of  the  1908  series  they 
speak  of  the  issue  of  “new”  gold  bonds  ( emission  d’ obligations  5% 
or  nouvelles) . The  agreement  called  for  the  delivery  of  provision- 
al bonds  in  case  definitive  unitary  bearef-bonds  ( des  titres  defini- 
tifs  unitaires  et  au  porteur)  should  not  be  ready  for  delivery  at 
certain  specified  times,  and  at  least  one  such  provisional  bond 
was  delivered.  This  bond  is  headed  “Obligation  provisoire  5% 
or,”  and  it  contains  a direction  for  its  exchange  for  definitive  bonds 
with  coupons  attached.  This  fact  is  noted  because  it  seems  to 
point  to  the  conclusion  that,  if  the  earlier  correspondence,  with 
its  reference  to  “new”  gold  bonds,  conferred  upon  the  persons 
contracting  with  the  company  a right  to  call  for  bonds  containing 
any  express  promise  to  pay  in  gold,  such  right  was  not  exercised. 
The  original  contractors  seem  to  have  accepted  the  delivery  of  the 
definitive  bonds  as  a fulfilment  of  the  company’s  obligation  to  de- 
liver bonds;  and  the  contractors,  probably,  and  the  later  pur- 
chasers of  the  definitive  bonds,  certainly,  cannot  by  going  behind 
the  bonds  to  the  correspondence  and  by  reference  to  the  letters 
attach  to  the  bonds  a meaning  that  is  not  to  be  gathered  from 
the  words  of  the  bonds  themselves. 

Messrs.  Stallaerts  & Lowenstein  bought  all  of  the  French 
bonds  of  the  1911  series.  On  this  occasion,  instead  of  provisional 
bonds,  there  were  delivered  what  were  called  “interim  bond  certi- 
ficates;” and  the  correspondence  shews  that,  in  one  particular  at 
least  (the  form  of  the  amortization-table  to  be  printed  on  the 
back  of  the  bonds),  there  was  consideration  by  Messrs.  Stallaerts 
& Lowenstein  of  the  form  of  the  documents  that  were  to  be  de- 
livered. However,  as  has  been  stated,  the  negotiations  leading  up 
to  the  ultimate  sale  of  the  bonds  to  the  public  are  of  no  importance 
here. 

When  application  was  made  for  the  listing  of  the  French  bonds 
of  the  second-mortgage  issue  on  the  stock -exchanges,  certain  in- 
formation had  to  be  furnished  by  the  company,  and,  apparently,  the 
formal  applications  were  signed  by  the  company.  The  inform- 
ation furnished  was  by  Mr.  Lowenstein  incorporated  in  a prospec- 
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tus  or  advertisement  inviting  subscription,  and  Mr.  Lowenstein’s 
recollection  when  he  was  giving  evidence  was  that  a copy  of  the 
advertisement  itself  was  signed  by  the  president  and  a director 
for  presentation  to  the  committee  of  the  stock  exchange.  But 
there  seems  to  be  no  need  to  inquire  into  the  manner  in  which  the 
advertisement  was  prepared  or  issued,  or  as  to  the  defendant  com- 
pany^ responsibility  for  it;  for,  apart  from  the  description  of 
the  bonds  as  “Obligations  5%  Or  de  Fr.  500  ’’  there  is  nothing  in 
it  to  help  the  plaintiff,  even  if  he  can  be  said  to  have  acquired  his 
coupons  on  the  faith  of  it;  and  the  use  of  the  word  “gold”  in  the 
invitation  to  subscribe  cannot  be  more  helpful  than  the  use  of  the 
same  word  in  the  coupon  itself. 

The  plaintiff  bought  ten  bonds  of  the  1908  series,  through  his 
son-in-law,  M.  Edouard  Smets,  a stock-broker,  and  after  M.  Smets 
had  exhibited  a copy  of  the  prospectus.  When  the  bonds  of  the 
1911  series  came  on  the  market,  M.  Smets,  in  order  to  gain  a 
commission  payable  by  the  vendors  of  the  new  bonds,  sold  the 
bonds  of  the  1908  series,  and  bought  ten  bonds  of  the  later 
series.  Afterwards,  in  order  to  take  advantage  of  fluctuations  in 
the  rate  of  exchange,  he  on  more  than  100  occasions  sold  in  Brus- 
sels and  bought  in  Paris,  and  vice  versa.  Some  of  these  transac- 
tions took  place  after  the  commencement  of  this  action,  so  that 
the  plaintiff  is  not  now  the  holder  of  any  bonds  that  he  held  at 
the  time  of  the  issue  of  the  writ.  The  coupons  in  respect  of  which 
the  plaintiff  sues  were  not  cut  from  bonds  of  which  he  was  the 
holder;  they  were  acquired  by  him  from  a bond-holders’  protec- 
tive association,  after  maturity  and  when  he  had  knowledge  that 
the  company  repudiated  any  obligation  to  pay  anything  other  than 
the  face  value  in  francs. 

Certain  acts  of  the  defendant  company  are  relied  upon  either 
as  creating  an  estoppel  or  as  affording  evidence  (if  such  evidence 
is  relevant)  of  the  company’s  understanding  of  its  obligation;  and 
it  will  be  convenient  at  this  point  to  mention  these  acts  and  to 
discuss  their  effect. 

The  trust-deed  contains  provisions  for  a sinking-fund  out  of 
which  the  whole  issue  is  to  be  retired.  Commencing  with  the  year 
ending  on  the  1st  April,  1918,  the  company  is  required  in  each 
year  to  redeem  bonds  of  the  par  value  stated  in  an  amortization- 
table  printed  on  the  French  bonds;  the  redemption  is  to  be  by 
purchase  in  the  market  or  by  tender  at  or  under  the  price  of  par, 
if  that  be  possible;  otherwise,  bonds  to  be  redeemed  at  par  are 
to  be  selected  by  a drawing  by  lot.  In  fulfilment  of  the  obligation 
created  by  these  provisions,  the  company  has  been  purchasing  bonds, 
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the  purchases  since  1922  being  of  French  bonds  exclusively,  and 
has  been  paying  in  francs  more  than  the  face  value,  but  in  dollars 
less  than  the  face  value  of  the  bonds  at  the  rate  of  exchange  set 
up  for  certain  purposes  by  the  trust-deed  ($4.86  2/3  to  Frs.  2.16). 
In  the  annual  balance-sheets  the  amounts  of  the  total  issue  and 
of  the  bonds  redeemed  have  been  stated  in  pounds  and  in  dollars, 
and  no  account  has  been  taken  of  the  fact  that  the  bonds  redeemed 
have  been  acquired  at  less  than  their  value  in  pounds  or  dollars 
upon  the  footing  of  the  rate  of  exchange  given  in  the  trust-deed. 
But,  of  course,  the  sum,  stated  in  dollars,  paid  for  the  bonds  ac- 
quired during  the  year  appears  in  the  profit  and  loss  account. 

The  argument  base£  upon  the  company’s  acquisition  of 
French  bonds,  and  upon  the  system  of  book-keeping,  is  difficult 
to  follow.  The  company  is  required  by  the  deed  of  trust  to  pur- 
chase in  each  year  so  many  bonds  as,  at  the  face  value  thereof, 
shall  be  equal  to  the  sum  set  down  in  the  amortization-tables  as 
the  sinking  fund  for  the  year.  That  sum  is  stated  in  francs,  but 
for  all  the  purposes  of  the  trust-deed  the  stated  number  of  francs 
is  equivalent  to  a fixed  number  of  pounds,  so  that,  if  the  com- 
pany had  chosen  to  purchase  English  bonds,  the  number  to  be 
purchased  would  have  been  readily  ascertainable.  The  evidence 
indicates  that  English  bonds  could  have  been  acquired  for  less 
than  their  face  value  stated  in  pounds;  but,  presumably,  the  price 
demanded  by  the  holders  of  English  bonds  was  higher,  at  the  rate 
of  exchange  of  the  day,  than  the  price  at  which  the  company  was 
able  to  purchase  French  bonds,  and  the  directors  therefore  made 
t'heir  purchases  in  France  or  in  Belgium,  and,  in  making  up  the 
balance-sheet,  in  which  the  company’s  assets  and  liabilities  are  stat- 
ed in  pounds  and  in  dollars,  they  simply  shewed  that  the  original 
debenture  debt  of  so  many  pounds  or  dollars  had,  by  the  purchase 
of  bonds,  been  reduced,  by  the  number  of  pounds  or  dollars  re- 
quired by  the  deed  of  trust'.  The  adoption  by  the  company  of 
this  procedure  did  not  lead  the  plaintiff  to  alter  his  position  in 
any  way  so  as  to  raise  an  estoppel,  nor  did  it  indicate  a belief  on 
the  part  of  the  company  (if  that  would  be  material)  that  the 
holders  of  French  coupons  were  entitled  to  be  paid  more  than 
12.50  francs  per  coupon,  or  that  the  holders  of  French  bonds 
would  be  entitled  on  the  maturity  of  their  bonds  to  be  paid  more 
than  500  francs  per  bond.  The  judgment  of  the  Court  of  Appeal 
in  Anderson  y.  Equitable  Insurance  Society  of  the  United  States 
(1926),  134  L.T.R.  557,  is  strongly  against  the  plaintiff’s  con- 
tention on  this  point. 

A second  point  made  upon  the  course  followed  by  the  company 
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is  this:  In  May,  1914,  the  directors  of  the  defendant  company 
passed  a resolution  making  the  French  bonds  payable,  at  the  op- 
tion of  the  holder,  at  snch  bank  or  banks  in  London  as  the  com- 
pany should  designate,  at  the  fixed  rate  of  9s.  lid.  sterling  for 
each  interest  coupon  of  12.50  francs,  and  £19.  17.  5 for  the 
principal  sum  of  500  francs — i.e.  at  the  rate  mentioned  in  the 
trust-deed.  During  the  War  the  privilege  accorded  by  the  resolu- 
tion was  of  no  great  benefit  to  the  plaintiff,  for  the  ma taring 
coupons  of  such  bonds  as  he  then  owned  could  not  be  sent  to 
London.  Accordingly,  the  plaintiff  held  his  coupons  until  after 
the  Armistice,  and  then  had  them  cashed  in  London  at  9s.  lid. 
each.  This  continued  until,  in  December,  1919,  the  company’s 
directors  rescinded  the  resolution  of  1914  by  a resolution  in  which 
it  is  stated  by  way  of  recital  that,  in  consequence  of  the  existing 
rate  of  exchange  between  England  and  France,  payment  in  Lon- 
don at  the  rate  fixed  in  1914  has  the  effect  of  the  payment  of  a 
considerable  premium  on  the  French  bonds — an  effect  that  was 
not  contemplated,  when  the  first  resolution  was  passed.  There- 
after, until  the  12th  April,  1924,  the  plaintiff  cashed  his  coupons 
in  Belgian  francs  or  at  the  rate  of  exchange  in  Paris.  The  cou- 
pons in  respect  of  which  this  action  is  brought  matured  in  1925, 
some  of  them  in  April  and  some  in  October.  It  is  difficult  to  see 
what  there  is  in  the  resolution  of  1914,  or  in  the  payment  pur- 
suant to  it  at  the  fixed  rate  in  London,  to  create  an  estoppel  or 
to  evidence  a belief  on  the  part  of  the  company  that  payment  at 
the  rate  of  9s.  lid.  per  12.50  francs  could  be  demanded  as  of  right. 

A third  act  of  the  company  relied  upon  is  evidenced  by  a re- 
solution passed  by  the  directors  on  the  14th  October,  1920.  The 
president  of  the  company  had  in  March,  1914,  written  a lettei 
to  Messrs.  Dunn  Fischer  & Co.  in  London,  representing  that  the 
coupons  attached  to  certain  French  bonds  sold  by  them  would  be 
paid  in  London  at  9s.  lid.  less  income  tax.  Messrs.  Dunn  Fischer 
& Co.  insisted  that  payment  should  be  made  accordingly,  and  the 
directors,  by  the  resolution,  acceded  to  the  demand.  This  seems 
to  be  even  less  relevant  than  the  purchase  of  French  bonds  for 
the  sinking-fund  and  the  payment  of  coupons  at  9s.  lid.  each 
from  1914  until  1919. 

Approaching  now  what  seems  to  be  the  real  question  in  the 
case,  it  is  necessary  to  consider  some  of  the  monetary  laws  of 
France  and  of  Belgium,  not  for  the  purpose  of  discovering  the 
canons  of  construction  that  are  to  be  used  in  the  interpretation 
of  the  contract — for  counsel  are  agreed,  and  it  seems  to  be  reason- 
ably plain,  that  the  contract  is  to  be  construed  according  to  the 
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law  of  Ontario—,  but  (to  adapt  the  words  of  Lord  Justice  Younger 
in  In  re  ChestermanS  s Trusts , [1923]  2 Ch.  466,  at  p.  487)  in 
order  to  ascertain  w’hat  it  was  with  reference  to  which  as  a mere 
matter  of  construction  of  the  documents  the  parties  to  them  were 
contracting  about.  Copies  of  these  laws  have  been  put  in  evi- 
dence and  expert  witnesses  have  been  examined  concerning  them. 
Some  of  these  witnesses  gave  their  evidence  before  a commissioner. 
Another,  Monsieur  Georges  Janssen,  an  avocat  practising  before 
the  Court  of  Appeal  and  a professor  at  the  university  in  Brussels, 
attended  at  the  trial.  The  lucidity  of  his  argument  and  his  ap- 
parent fairness  as  a witness  were  impressive;  and  where  there  is 
a difference  between  'him  and  the  other  witnesses  as  to  the  mean- 
ing or  effect  of  a statute  I have  no  hesitation  in  finding  in  ac- 
cordance with  my  understanding  of  his  testimony. 

The  franc  was  defined  by  a law  of  France  of  the  7th  Germinal, 
year  11  (of  the  Revolutionary  calendar),  as  follows:  “Five 
grammes  of  silver  of  a fineness  of  nine-tenths  constitute  the  mone- 
tary unit  which  retains  the  name  of  franc.”  By  the  same  law 
provision  was  made  for  the  coining  of  silver  pieces,  the  smallest  a 
quarter-franc,  the  largest  5 francs,  each  of  a specified  weight, 
and  for  the  coining  of  gold  pieces  of  20  francs  and  40  francs,  the 
weight  and  fineness  being  fixed.  By  another  law  of  the  same  year 
the  exclusive  privilege  of  issuing  bank  notes  was  conferred  upon 
“the  association  formed  at  Paris  under  the  name  of  the  Bank  of 
France,”  none  of  such  notes  to  be  for  less  than  25  francs.  The 
duration  of  this  privilege  was  limited,  but  'has  from  time  to  time 
been  extended.  In  1870  the  notes  of  the  Bank  of  France  were 
given  wiiat  is  called  cours  legale  that  is  to  say,  it  was  enacted  that 
they  should  bo  “received  as  legal  money  by  the  public  offices  and 
by  individuals;”  and  by  the  same  law,  because  of  the  Franco- 
Prussian  war,  it  was  enacted  that  until  further  order  the  bank 
should  be  dispensed  from  the  obligation  of  redeeming  its  notes  in 
specie,  that  is  to  say  the  notes  were  given  cours  force.  Ever  since 
that  time  the  notes  have  continued  to  have  cours  legal,  but  the 
cours  force  was  abrogated  when  the  necessity  for  it  had  passed, 
and  it  was  not  brought  into  existence  again  until  the  outbreak  of 
the  Great  War.  By  a law  of  the  5th  August,  1914,  an  increase 
in  the  bank’s  circulation  was  authorised,  and  it  was  enacted  that, 
until  otherwise  provided  by  a law,  the  Bank  of  France  and  the 
Bank  of  Algeria  should  be  dispensed  from  the  obligation  of  re- 
deeming their  notes  in  specie.  That  law  of  1914  has  not  beeD 
superseded,  and  t'he  notes  still  have  cours  force.  (I  speak  of  the 
law  as  it  was  at  the  time  of  the  trial;  the  text  of  the  recent 
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stabilization  measures  is  not  available,  and  probably  a consider- 
ation of  those  measures  is  not  relevant  in  a discussion  of  the  ques- 
tion as  to  the  sufficiency  of  the  tender  made  by  the  defendants’ 
bankers  when  the  plaintiff’s  coupons  were  presented  for  payment.) 
In  1885  a law  was  passed  which,  by  approving  the  monetary  con- 
vention of  the  Latin  Union,  effected  a reduction  of  the  quantity 
of  fine  silver  in  the  coins  of  the  smaller  denominations  (commis- 
sion exhibit  26) ; but  a discussion  of  the  provisions  of  the  con- 
vention does  not  seem  to  be  necessary. 

The  course  of  the  Belgian  legislation  has  been  similar  to  that 
of  the  French.  By  a law  of  1832  it  was  enacted  as  follows : “Five 
grammes  of  silver  of  a fineness  of  nine-tenths  constitute  the  mone- 
tary unit  under  the  name  of  franc.”  By  the  same  law  the  weights 
of  silver  pieces  running  from  a quarter-franc  to  5 francs  were 
established,  and  provision  was  made  for  the  coining  of  gold  pieces 
of  20  francs  and  40  francs,  the  fineness  and  the  weight  of  the 
pieces  being  the  same  as  under  the  French  law  of  the  7th  Germinal, 
year  11.  In  1850  the  National  Bank  was  established  and  was 
given  the  right  to  issue  notes  payable  at  sight  at  the  offices  of  the 
bank  in  Brussels,  and  the  Government  offices  were  given  the  right 
to  accept  the  notes  in  payment.  In  1873  the  notes  were  made 
legal  tender  so  long  as  they  continued  to  be  payable  at  sight  in 
legal  money  (provided  that  the  State  offices  continued  to  accept 
them).  In  1885  Belgium  adhered  to  the  Latin  Union  Conven- 
tion. By  Royal  decree  of  the  3rd  August,  1914,  confirmed  by 
statute  on  the  5th  August,  the  bank  was  relieved  from  the  obliga- 
tion to  pay  its  notes  in  specie,  and  it  was  ordered  that  “the  notes 
must  be  received  as  legal  money  by  public  offices  and  by  private 
persons  notwithstanding  any  agreement  to  the  contrary.”  By  Royal 
decrees  and  a statute  of  1926  the  exchange  of  the  franc  was  stabil- 
ized. Thereafter  the  exchange  of  the  Belgian  franc  in  foreign  coun- 
tries was  to  be  stated  in  terms  of  multiples  of  5 francs ; and  to  that 
end  a new  monetary  unit  of  exchange  was  created  and  was  given  the 
name  Belga,  and  parity  with  foreign  moneys  was  established  on 
the  basis  of  the  belga’s  having  a gold  value  which  would  make  35 
belgas  the  equivalent  of  a pound  sterling,  and  7.1919  belgas  the 
equivalent  of  a dollar.  It  was  decreed  that  if  belga  notes  were 
issued  by  the  National  Bank  they  should  bear  also  a statement  of 
their  value  in  francs ; and  that  franc  notes  should  be  exchangeable 
for  belga  notes  in  the  proportion  of  five  to  one.  For  the  purposes 
of  the  present  case,  the  most  important  part  of  the  legislation  is 
the  express  decree  that  “notes  in  francs  issued  by  the  bank  shall 
retain  their  character  of  legal  tender”  ( leur  cours  legal),  and  the 
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declaration  that:  “By  the  present  decree  no  modification  is  mad.e 
in  the  existing  laws  regarding  the  discharging  power  (la  force 
liberatoire)  of  these  notes  and  the  obligation  of  the  public  offices 
and  individuals  to  receive  them  notwithstanding  any  agreement 
to  the  contrary  (nonobstant  toute  convention  contraire).” 

There  is  no  doubt  that  in  Prance  and  in  Belgium  at  the  time 
of  the  issue  of  the  bonds  in  question  an  obligation  to  pay  francs 
could  be  discharged  by  the  delivery  of  bank  notes  to  the  specified 
amount;  and  there  is  no  doubt  that  the  discharging  power  of  the 
notes  was  unaffected  by  the  laws  of  1914  which  relieved  the  banks 
of  the  obligation  to  redeem  their  notes  in  specie.  Also,  in  the 
case  of  “interior”  contracts  (that  is  to  say  contracts  made  in 
France  between  residents  of  France  for  the  payment  of  francs  in 
France,  or  made  in  Belgium  between  residents  of  Belgium  for  the 
payment  of  francs  in  Belgium),  the  witnesses  agree  that  when 
the  notes  have  cours  force  (as  they  have  had  since  August,  1914) 
the  debtor’s  obligation  is  fulfilled  by  the  tender  of  notes  notwith- 
standing any  formal  stipulation  for  payment  in  any  other 
medium,  and  this  whether  the  contract  was  made  before  or  after 
the  notes  had  been  given  their  cours  force.  But  the  witnesses  are 
not  agreed  as  to  the  effect  of  the  institution  of  the  cours  force 
upon  a contract  by  which  a foreign  debtor  had  formally  agreed 
to  make  payment  to  a French  or  a Belgian  creditor  in  something 
other  than  bank-notes;  nor  are  they  agreed  as  to  whether  in  the 
present  case  a formal  stipulation  for  payment  in  something 
other  than  bank-notes  is  to  be  found  in  the  relevant  documents. 
The  witnesses  called  on  behalf  of  the  plaintiff  give  it  as  their 
opinion  that  as  between  the  parties  to  this  action  a formal  stipula- 
tion for  payment  in  something  other  than  franc  notes  would  be 
perfectly  valid  by  the  laws  of  France  and  of  Belgium,  and  this 
opinion  is  supported  by  certain  decisions  of  the  Courts ; and  there 
is  an  expression  of  opinion  also  that  by  the  use  of  the  word  “gold” 
a formal  stipulation  for  payment  in  gold  was  introduced.  On 
the  other  hand,  M.  Janssen  gives  it  as  his  opinion  that  the  law  of 
the  cours  force  would  be  applicable  in  an  action  brought  by  the 
plaintiff  against  the  defendants  in  Belgium,  even  if  the  use  of 
the  word  “gold”  could  be  held  to1'  be  the  introduction  of  a formal 
stipulation  for  payment  in  gold — which  he  thinks  it  could  not. 
As  has  been  stated,  I should  find  in  accordance  with  the  opinion 
expressed  by  M.  Janssen  if  a finding  as  to  the  law  of  Belgium  or 
of  France  upon  this  point  seemed  to  be  necessary;  but,  as  the 
contract  is  to  be  construed  in  accordance  with  the  law  of  On- 
tario, and  as,  upon  my  reading  of  the  contract,  nothing  seems 
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really  to  turn  upon  the  question  as  to  whether  a stipulation  for 
payment  in  gold  would  as  between  the  plaintiff  and  the  defend- 
ants be  enforceable  in  Belgium,  I do  not  stop  to  refer  to  the  cases 
cited  or  to  discuss  the  reasons  given  by  the  witnesses  for  their 
respective  opinions.  Nor  do  I discuss  the  use  of  such  expressions 
as  “gold  franc”  and  “paper  franc.”  The  statutory  definitions  of 
the  franc  have  been  given,  and  the  relevant  provisions  for  the 
minting  of  gold  coins  of  values  stated  in  francs  have  been  referred 
to;  and  it  suffices  to  add  that  my  opinion  upon  the  evidence  is 
that  there  never  was  in  law  such  a thing  as  a “gold  franc,”  and 
that  M.  Janssen  made  a correct  summary  when  he  said,  in  effect, 
that  if  at  any  time  after  the  5th  August,  1914,  he  had  been 
asked  to  define  the  Belgian  franc  he  would  have  given  as  his  de- 
finition “the  monetary  unit  of  Belgium,”  and  would  have  added 
that  a debt  in  francs  was  to  be  paid  only  in  bank-notes. 

If  the  contract  between  the  defendants  and  the  plaintiff  as 
the  holder  of  the  coupons  upon  which  he  sues  is  a simple  con- 
tract to  pay  in  Toronto  a stated  number  of  francs,  the  case  is 
perfectly  plain — the  obligation  is  to  pay  so  many  units  of  French 
or  Belgian  currency,  and  what  is  or  is  not  legal  tender  must  de- 
pend upon  the  law  on  that  subject  in  force  in  France  or  in  Bel- 
gium at  the  time  of  the  tender : In  re  Chestermari’ s Trusts , 
[1923]  2 Ch.  466;  or,  as  it  is  put  by  Bankes,  L.J.,  in  Anderson  v. 
Equitable  Assurance  Society  of  the  United  States , 134  L.T.R. 
557,  at  p.  562,  “In  an  ordinary  commercial  contract  where  a per- 
son has  entered  into  a contract  which  is  to  be  governed  by  English 
law  and  has  undertaken  an  obligation  to  pay  in  foreign  currency 
a certain  sum  in  this  country,  the  true  construction  of  that  con- 
tract is  that  when  the  time  comes  for  payment,  the  amount  hav- 
ing to  be  paid  in  this  country  will  be  paid  in  sterling,  but  at  the 
rate  of  exchange  of  the  day  when  payment  is  due,  applicable  to 
the  particular  currency  to  which  the  contract  refers.”  But  coun- 
sel for  the  plaintiff  says  that  the  coupon  is  not  a simple  contract 
to  pay  12.50  francs.  He  says  that  the  promise  is  a promise  to 
pay  12.50  francs  as  a half-year’s  interest  on  the  defendants’  gold 
bond;  that  he  is  entitled  to  look  at  the  bond;  that  the  bond  is  on 
its  face  described  as  a 5-per  cent,  gold  bond;  that  it  contains  a 
covenant  for  the  payment  of  500  francs  on  the  1st  April,  1958, 
or  on  any  other  earlier  day  on  which  the  principal  shall  become 
payable  pursuant  to  the  conditions  indorsed,  and  to  pay  interest 
half-yearly  at  the  rate  of  5 per  cent,  per  annum  on  the  surrender 
of  the  coupons;  that  the  description  of  the  bond  as  a gold  bond 
amounts  to  a statement  that  the  principal  is  payable  in  gold ; 
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that  the  principal  being  payable  in  gold  the  interest  must  also 
be  paid  in  gold,  for,  as  is  said  by  the  Supreme  Court  of  Pennsyl- 
vania in  McCalla  v.  Ely  (1870),  64  Penn.  St.  254,  the  interest 
“follows  the  principal  as  the  shadow  does  the  substance,”  and  is 
to  be  paid  in  the  money  in  which  the  principal  is  payable.  He 
calls  in  aid  also  the  prospectus,  in  which  gold  bonds  are  referred 
to  as  has  been  stated,  and  the  correspondence  preceding  the  issue. 
He  cites  Re  Farmers'  Loan  and  Savings  Co.  (1899),  30  O.E.  337, 
a case  in  which  the  heading  was  resorted  to  in  the  construction  of 
a document  of  doubtful  meaning,  and  Toronto  General  Trusts 
Corporation  v.  Central  Ontario  Railway  Co.  (1903-4),  6 O.L.R. 
534,  8 O.L.E.  604,  a case  in  which,  the  bondholders’  trustee  having 
enforced  the  security,  it  was  held  that  the  holders  of  coupons  re- 
presenting interest  which  was  more  than  six  years  overdue  were 
entitled  to  share,  for  the  reason  that,  as  the  bond  under  seal  con- 
tained a covenant  for  the  payment  of  the  coupons,  the  coupons 
were  “in  effect  documents  under  seal,”  partaking  of  the  nature 
of  a specialty  and  so  being  good  for  at  least  20  years.  Counsel 
for  the  defendants  take  the  position  that  the  plaintiff,  suing  upon 
these  detached  coupons,  must  stand  or  fall  upon  the  words  of 
the  coupons  themselves,  or  that,  even  if  the  bonds  (being  referred 
to  in  the  coupons)  can  be  looked  at,  the  trust-deed,  and  certainly 
the  prospectus,  are  irrelevant.  My  impression  is  that  if  there 
is  any  ambiguity  in  the  coupons,  the  bonds,  and  perhaps  even  the 
trust-deed,  may  be  looked  at  for  an  explanation,  but  that,  at  least 
in  dealing  with  the  claim  for  payment  in  gold,  the  question  need 
not  be  decided*  because  the  plaintiff’s  claim,  if  founded  upon  the 
coupons,  the  bonds,  and  the  trust-deed,  is  probably  no  stronger 
than  if  founded  upon  the  coupons  alone — the  statement  printed 
on)  the  face  of  the  coupons  to  the  effect  that  the  amount  payable 
is  interest  on  a gold  bond  seeming  to  me  to  carry  the  case  quite 
as  far  as  does  the  heading  of  the  bond  or  anything  that  is  to  be 
found  in  the  trust-deed.  Indeed,  as  will  appear,  I am  not  sure 
that,  on  this  branch,  the  case  is  not  made  more  difficult  for  the 
plaintiff  by  a consideration  of  the  terms  of  the  bond. 

There  is  no  evidence  that  the  expression  “gold  bond”  has  any 
well  defined  commercial  meaning.  It  may  be,  as  was  suggested 
at  the  trial,  that  at  the  time  of  the  issue  here  in  question,  the 
standing  of  the  franc  being  unquestioned  and  franc  notes  being 
redeemable  upon  demand,  a promise  to  pay  francs  was  looked 
upon  as  just  as  good  as  a promise  to  pay  gold,  and  that  “gold 
bond”  was  noi  more  than  a high-sounding  name  given  by  the  de- 
fendant company  to  such  of  its  bonds  as  were  printed  in  French 
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— although,  if  that  is  so,  there  is  no  reason  why  the  bonds  printed 
in  English  should  not  have  been  similarly  designated.  But,  what- 
ever might  have  been  surmised  upon  an  inspection  of  the  coupons 
alone,  a reference  to  the  bonds  seems  to  shew  that  “gold  bonds” 
are  not  necessarily  bonds  to  secure  payment  in  gold;  for  in  the 
bonds,  although  they  are  called  “gold  bonds,”  there  is  nothing  in 
the  way  of  an  express  statement  of  an  obligation  to  pay  anything 
other  than  francs.  And  so,  as  it  seems  to  me,  if  a person,  upon 
his  purchase  of  coupons,  had  looked  at  the  bond  for  information 
as  to  the  meaning  of  the  name  “gold  bond,”  he  would  at  once  have 
been  advised  that,  whatever  else  it  might  be,  the  bond  was  not  a 
promise  to  pay  gold  coin.  If  in  the  covenant  to  pay  there  had  been 
words  of  doubtful  import,  the  heading  (as  in  Re  Farmers’  Loan 
and  Savings  Co.)  might  have  thrown  light  upon  their  meaning. 
In  these  bonds,  however,  there  is  not  the  slightest  ambiguity  in 
the  expression  of  the  covenant;  and  I know  of  no  rule  by  which, 
in  an  action  like  this  for  the  interest,  a 'heading  of  doubtful  im- 
port can  be  used  for  the  purpose  of  changing  the  meaning  of  the 
plain  words  of  the  covenant  itself.  And  it  is  to  be  remembered 
that  for  years  before  the  acquisition  of  the  coupons  upon  which 
the  action  is  brought  the  plaintiff  held  bonds  of  the  same  issue 
as  those  from  which  the  coupons  had  been  cut,  and  that  if  he  did 
not  know  (as  no  doubt  he  did)  that  the  bonds  contained  no  pro- 
mise to  pay  in  gold,  he  certainly  had  available  the  means  of  learn- 
ing what  the  fact  was.  In  my  opinion,  the  claim  for  payment 
in  gold  is  unfounded. 

The  alternative  claim  for  payment  in  dollars  at  what  is  called 
in  the  statement  of  claim  “the  rate  of  exchange  authorised  by  the 
trust-deed”  ($4.86  2/3  for  frs.  25.16)  is,  of  course,  quite  incon- 
sistent with  the  claim  that  has  been  under  discussion;  it  is,  in 
effect,  a claim  that  the  bonds  themselves  and  all  the  relevant  docu- 
ments (as  well  as  the  acts  done  by  the  defendants,  to  which  re- 
ference has  been  made)  shew  that  the  whole  issue  was  an  issue  of 
sterling  bonds  payable  in  various  places  at  a fixed  rate  of  ex- 
change, and  that  the  holder  of  coupons  expressed  in  francs  may, 
upon  presentation  of  them  in  Toronto,  insist  upon  payment  in 
dollars  at  that  fixed  rate.  The  question  as  to  whether,  in  this 
action  upon  the  coupons,  anything  other  than  the  coupons  may 
be  looked  at  for  the  purpose  of  ascertaining  the  plaintiff’s  rights 
is,  of  course,  raised  here  as  well  as  in  connexion  with  the  claim 
for  payment  on  a gold  basis;  but  that  question  need  not  be  decided 
if  the  opinion  that  I have  formedj  upon  the  claim  as  presented  is 
correct. 
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In  support  of  the  contention  now  under  discussion  Mr.  Hart 
refers  to  the  resolution  passed  by  the  directors  of  the  defendant 
company  on  the  28th  March,  1908,  which  is  in  part  as  follows: — 

“That  pursuant  to  the  by-laws  of  the  company  the  company 
do  now  authorise  the  issue  of  £3,500,000  or  Fes.  88,060,000  of  50- 
year  5%  Gold  Mortgage  Bonds  ranking  next  after  the  $25,000,000 
of  first  mortgage  bonds  heretofore  authorised;  such  bonds  to  be 
secured  by  a mortgage  ....  to  National  Trust  Company 
Limited,  trustee  ....  in  the  form  now  submitted  to  the 
meeting,  the  bonds  . . to  be  expressed  in  any  language  and 

moneys  at  par  of  exchange  fixed  by  the  said  trust  deed  and  to  be 
payable  by  annual  amortizations  . . . ; with  interest  pay- 

able half-yearly  on  the  first  days  of  April  and  October  in  each 
year  at  5%  per  annum,  such  interest  to  be  represented  by  coupons 
attached  to  the  said  bonds;  the  bonds  to  be  subject  to  the  con- 
ditions set  out  in  the  said  trust-deed  . . . ” 

Then  he  refers  to  the  trust-deed,  dated  the  1st  April,  1908, 
and  particularly  to  clause  6,  already  mentioned,  which  is  in  part 
as  follows: — 

“The  bonds  may  be  issued  ...  at  par  or  at  a discount  or 
at  a premium  . . . and  all  the  bonds  issued  hereunder  shall 

rank  pari  passu  and  be  secured  equally  and  rateably  hereby  with- 
out discrimination  or  preference,  whatever  may  be  the  date  or 
terms  of  issue  of  the  same  respectively.  The  bonds  may  be  issued 
either  in  English  sterling  or  in  Canadian  dollars,  or  in  French 
or  Belgian  francs  or  in  German  marks  or  in  Brazilian  milreis,  and 
for  the  purposes  of  ascertaining  the  total  amount  of  bonds 
authorised  and  for  all  the  purposes  of  these  presents  £1  shall  be- 
taken to  be  the  equivalent  of  $4.86  2/3,  25.16  French  or  Belgian 
francs,  20.43  German  marks  or  16  Brazilian  milreis  as  the  case 
may  be.  The  bonds  may  be  expressed  in  the  English  or  in  the 
French,  Portuguese,  Spanish,  or  German  languages  or  in  any  one 
or  more  of  them  . . . ;”  and  to  clause  21,  by  which  it  is 

provided  that  “all  moneys  to  arise  under  the  primary  trust  for 
conversion”  (i.e.  all  moneys  in  hand  as  the  result  of  the  trus- 
tees’ having  enforced  the  security  by  exercising  certain  powers 
of  entry  and  conversion)  shall  be  'held  by  the  trustees  (after  the 
payment  of  prior  claims  and  the  costs,  expenses,  and  remuneration 
of  the  trustees)  in  trust  to  apply  the  same  “(6)  in  payment  of 
the  interest  owing  upon  the  bonds  pari  passu  ” and  “(c)  in  pay- 
ment of  the  principal  money  owing  on  the  bonds  pari  passu”  He 
refers  also  to  the  resolutions  from  time  to  time  passed  by  the 
directors  calling  upon  the  trustees  to  certify  bonds.  In  one  of 
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these,  passed  on  the  26th  January,  1909,  it  is  recited  that,  besides 
the  £3,500,000  of  bonds  originally  authorised,  certain  bonds  have 
been  issued  and  certified  pursuant  to  the  provisions  for  increasing 
the  issue  when  additional  security  is  given  to  the  trustees,  so  that 
“the  total  issue  of  second  mortgage  bonds  . . . certified  by  the 
trust  company  and  delivered  to  date  amounts  to  £3,541,000 
divided  into  £1,791,000  English  series  and  £1,750,000  French 
series.  The  French  bonds  were  issued  in  denominations  of  500 
francs  each  and  numbered  from  1 to  88,060.”  He  cites  a resolu- 
tion, passed  on  the  17th  July,  1911,  which  authorised  the  presi- 
dent of  the  company  to  sell  to  Messrs.  Stallaerts  and  Lowenstein 
bonds  “amounting  to  the  par  value  of  £250,000  or  its  equivalent 
in  francs,  at  90  net,  London,  and  accrued  interest;”  and  to  an- 
other of  the  same  date  by  which  it  was  directed  that  “of  the 
additional  amount  of  £1,438,356  of  second  mortgage  bonds  of 
the  company,”  authorised  by  the  deposit  of  certain  additional 
securities  with  the  trustees,  “the  sum  of  £250,000  be  issued  as  a 
French  series  of  Francs  6,290,000  consisting  of  12,580  bonds  of 
Francs  500  each.”  Reference  is  made  also  to  the  interim  bond- 
certificates  issued  in  1911  pending  the  completion  and  delivery 
of  the  definitive  bearer-bonds  of  500  francs  each.  By  these  it  is 
certified  that  the  bearer  is  entitled  to  receive  “5  per  cent.  50-year 
mortgage  bonds,  of  Fes.  500  denomination  ...  to  the  ag- 
gregate amount  of  (a  stated  number  of)  pounds  sterling  or  (a 
stated  number  of)  francs.”  Another  resolution  referred  to  is 
that  of  the  16th  August,  1911,  authorising  the  making  of  an 
application  to  the  Brussels  Bourse  for  the  listing  of  “£500,000  of 
additional  second-mortgage  b(^ids  of  a series  in  French  form  of 
25,160  bonds  of  500  francs  each,  aggregating  a total  of  12,580,- 
000  francs,  of  which  amount  £438,000  or  11,020,080  francs  are 
now  issued,  the  remaining  £62,000  or  1,559,920  francs  only  being 
issuable”  when  certain  things  are  done.  Other  examples  of  the 
recognition  of  the  correspondence  of  the  French  with  the  Eng- 
lish bonds  at  the  fixed  rate  are  to  be  found  in  the  resolutions  and 
in  letters,  and  have  been  cited  by  counsel,  but  nothing  is  to  be 
gained  by  an  extended  reference  to  them,  for  nothing  in  the 
letters  or  resolutions  is  as  important  as  the  printing  in  prominent 
type  in  the  heading  of  the  French  bonds  of  the  words  (in  1908) 
“Emission  de  £3,500,000=88,060,000  Frs.  dJ Obligations  ” and 
(in  1911)  “Emission  de  £5,266,000=132,492,560  Frs.  d’ obliga- 
tions,” already  referred  to. 

The  bonds  themselves  are  on  their  face  declared  to  be  issued 
subject  to  and  with  the  benefit  of  the  conditions  indorsed.  One 
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indorsed  condition  upon  which  Mr.  Hart  places  considerable  re- 
liance is  in  part  as  follows:  "1.  All  the  bonds  of  this  issue  shall 
be  subject  on  an  equal  footing  ( seront  toutes  soumises  sur  un 
pied  d’egalite)  to  the  stipulations  mentioned  in  the  deed  of  trust 
and  mortgage” — in  the  English  form  it  is : “will  be  entitled  pari 
passu  to  the  benefit  of,  and  will  be  subject  to  the  conditions  con- 
tained,” etc. — and  another  of  the  conditions  is:  “2.  The  bonds  of 
this  issue  may  be  payable  in  pounds  sterling,  francs,  or  in  money 
of  any  other  country  as  provided  in  the  said  deed  of  trust  and 
mortgage  and  may  be  printed  in  English,  in  French,  or  in  the 
language  of  any  other  country.” 

Attention  is  directed  also  to  the  fact  that  the  promise  to  pay 
contained  in  the  French  bonds  actually  delivered  follows  precisely 
the  form  given  in  the  trust-deed — it  is  a promise  to  pay  500 
francs  at  the  designated  banks  in  Paris,  Brussels,  or  Toronto, 
with  interest  half-yearly  at  the  same  banks,  — whereas  in  the 
English  bonds  there  is  a departure  from  the  contemplated  form 
— the  promise  in  the  bond  being  to  pay  “£100  sterling,  or  $486.66, 
at  the  principal  office  of  the  Canadian  Bank  of  Commerce  in 
London,  England,  or  Toronto,  Canada,  respectively,  at  the  holder’s 
option,  and  also  interest  thereon  at  the  rate  of  five  per  cent,  per 
annum,  payable  half-yearly  at  the  said  places  at  the  holder’s 
option,”  while  in  the  form  given  in  the  deed  the  promise  is  to 
pay  £100  sterling  in  London,  “and  also  interest  thereon  . . . 

payable  half-yearly  at  the  said  place  at  the  holder’s  option,” 
nothing  being  said  about  dollars  in  Toronto.  And  Mr.  Hart’s 
suggestion,  as  I understand  it,  is  that,  as  the  holders  of  the 
French  bonds  were  intended  to  have  equal  rights  with  the  holders 
of  the  English  bonds,  the  French  bonds  ought  to  be  considered 
as  giving  to  the  holders  of  them  the  option  to  be  paid  interest 
and  principal  in  Toronto  in  dollars  at  the  fixed  rate. 

Apart  altogether  from  any  question  as  to  whether  the  resolu- 
tions, the  trust-deed,  the  bonds,  and  the  other  papers  may  be 
looked  at  for  the  purpose  of  ascertaining  the  plaintiff’s  rights  in 
respect  of  the  question  in  issue  in  this  action,  my  opinion  is  that 
nothing  that  has  been  referred  to  is  effective  to  confer  upon  the 
plaintiff  the  right  to  demand  payment  of  his  coupons  in  dollars 
at  the  rate  mentioned  in  the  trust-deed. 

The  resolution  passed  by  the  directors  of  the  defendant  com- 
pany on  the  28th  March,  1908,  simply  authorised  the  issue  of 
“50-year  5%  gold  mortgage  bonds,”  to  be  secured  by  a mortgage 
in  the  form  submitted  to  the  meeting,  that  is  to  say,  in  the  form 
of  the  deed  of  trust  and  mortgage  executed  under  date  of  the  1st 
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April,  1908,  which  deed  set  forth  an  intention  to  issue  the  bonds 
in  a form  that  is  to  all  intents  and  purposes  the  same  as  the  form 
actually  adopted.  The  resolution,  then,  is  of  no  assistance  in 
this  case. 

Under  the  deed,  the  company  had  the  right  to  issue  its  bonds 
in  any  of  several  stated  currencies  and  to  print  them  in  any  of 
several  stated  languages.  The  total  issue  to  be  secured  by  the 
deed  of  trust  and  mortgage  was  not  to  exceed  “the  sum  of  £3,- 
500,000  or  its  equivalent  in  other  moneys,”  unless  the  defendant 
company  should,  as  additional  security,  deposit  with  the  trustees 
certain  bonds  issued  by  other  companies.  In  the  event  of  the 
deposits  being  made,  the  amount  of  the  bonds  to  be  issued  under 
the  provisions  of  t'he  trust-deed  might  be  increased  “by  an 
amount  not  exceeding  in  the  aggregate  the  par  value  of  the  bonds 
so  deposited.”  But  no  bond  to  be  issued  by  the  defendant  com- 
pany was  to  be  effective  until  the  trustees  had  certified  that  it 
was  one  of  the  bonds  referred  to  in  the  trust-deed;  and  so, 
obviously,  there  had  to  be  provided  for  the  use  of  the  trustees  a 
table  shewing  the  face  value  in  pounds  sterling  which,  for  the 
purposes  of  the  trust-deed,  they  were  to  attribute  to  any  bonds  in 
which  the  amount  to  be  paid  was  expressed  in  terms  of  a money 
other  than  sterling.  And,  apparently,  the  table  would  be  needed 
also  if  the  contemplated  deposit  of  the  bonds  of  other  companies 
was  made  with  the  trustees,  and  the  defendant  company  tendered 
additional  bonds  to  the  trustees  for  certification;  for  it  seems  that 
the  promises  to  pay  contained  in  some  of  the  bonds  of  which  the 
deposit  was  in  contemplation  were  expressed  in  terms  of  Brazilian 
currency:  see  the  resolution  of  the  24th  February,  1911.  And 
there  are  many  other  purposes  of  the  trust-deed  for  which  a con- 
ventional table  of  equivalents  is  necessary.  For  instance,  under 
clause  14  the  trustees  are  required  in  a certain  event  to  take  a 
certain  action  “upon  the  request  in  writing  of  the  holder  or 
holders  of  one-fifth  part  in  value  of  all  the  bonds  for  the  time 
being  outstanding;”  and  by  clause  37  they  are  declared  not  to  be 
bound,  except  upon  a similar  request,  to  take  steps  to  enforce  per- 
formance by  the  company  of  its  covenants ; and  in  the  same  clause 
certain  power  is  given  to  “the  holders  of  bonds  representing  a 
majority  in  value  of  those  outstanding  for  the  time  being.”  Also 
under  clause  48  (2),  already  discussed,  the  company  must  in  each 
year  acquire  “so  many  bonds  as  at  the  face  value  thereof  shall 
be  equal  to  the  sinking-fund  for  the  year.”  And  by  the  third 
schedule,  clause  1,  the  trustees  are  required  to  convene  a meeting 
of  bondholders  upon  the  request  in  writing  of  “persons  holding 
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not  less  than  one-tenth  of  the  nominal  amount  of  the  bonds  for 
the  time  being  outstanding;”  at  the  meeting,  persons  holding 
“one-half  of  the  nominal  amount  of  the  bonds  for  the  time  being 
outstanding”  shall  form  a quorum  (clause  3) ; and  bondholders 
“holding  one-twentiei'h  of  the  nominal  amount  of  the  bonds  for 
the  time  being  outstanding”  have  a certain  privilege  (clause  7). 

Now,  the  setting  up  of  the  table  of  exchange  for  the  pur- 
poses just  mentioned — which,  certainly,  are  at  least  some  of  the 
purposes  of  the  trust-deed  referred  to  in  clause  6 — does  not  help 
the  plaintiff;  but  Mr.  Hart  suggests  that  resort  will  have  to  be 
had  to  the  table  in  case,  under  clause  21  of  the  trust-deed,  the 
trustees,  having  realised  the  security  and  paid  the  prior  charges, 
come  to  distribute  the  money  in  their  hands.  In  such  case  the 
trustees  will  be  called  upon  to  pay  “the  interest  owing  upon  the 
bonds  pari  passu ;”  and  Mr.  Hart  suggests,  as  I understand  him, 
that  that  means  that  they  will  have  to  value  the  interest-coupons 
upon  the  footing  of  the  table  and  make  payment  accordingly;  and 
upon  this  suggestion  he  seems  to  base  an  argument  for  payment 
at  the  present  time  in  dollars  at  the  fixed  rate.  Obviously,  it 
would  be  most  improper  in  this  action  unnecessarily  to  express 
any  opinion  as  to  the  meaning  of  clause  21;  and  I think  that  no 
necessity  exists,  for  I think  that,  even  if  the  clause  can  have  the 
meaning  suggested,  it  does  not  help  the  plaintiff.  It  is  one  thing 
to  say  that  in  the  event  provided  for  by  the  clause  the  trustees 
are  to  pursue  a certain  course,  and  it  is  quite  another  thing  to 
say  that  in  circumstances  in  which  the  clause  has  no  application 
the  company  must  pursue  an  analogous  course.  I cannot  ap- 
preciate the  relevancy  of  the  suggestion  made  as  to  the  meaning 
of  clause  21. 

Then  as  to  clause  6 and  the  several  resolutions,  letters,  and 
interim  certificates  in  which  use  is  made  of  the  basis  of  parity 
set  up  by  the  clause:  the  basis  is  established  for  the  purposes  of 
the  trust-deed,  and  wherever  it  has  been  used  the  use  has  been, 
I think,  for  something  that  may  properly  be  called  one  of  those 
purposes.  But  this  action  is  not  one  provided  for  by  the  trust- 
deed,  nor  is  it  brought  to  enforce  a right  of  action  conferred 
by  the  deed;  it  is  an  action  brought  upon  a contract  evidenced 
by  the  coupons;  and,  although  the  issue  of  the  coupons  is  author- 
ised by  the  deed,  and  the  deed  may  perhaps  be  looked  at  as  an 
aid  to  the  interpretation  of  any  expression  of  doubtful  meaning- 
found  in  the  coupons,  still  in  my  opinion  it  cannot  be  said  that 
to  read  the  coupons  as  containing  a promise  to  pay  the  conven- 
tional equivalent  in  dollars  of  12.50  francs  is  so  to  read  them  “for 
the  purposes  of”  the  trust-deed. 
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Again,  I do  not  think  that  the  plaintiff  is  helped  by  the  con- 
ditions indorsed  upon  the  bonds,  the  only  really  important  one 
of  which  is  the  first,  by  which  all  the  bonds  of  the  issue  are  de- 
clared to  be  subject  on  an  equal  footing  to  the  stipulations  of 
the  deed  of  trust — or  (if  “soumises  aux  stipulations’1’  can  be  read 
as  equivalent  to  the  words  found  in  the  corresponding  place  in  the 
English  form)  are  declared  to  be  entitled  pari  passu  to  the  benefit 
of,  and  to  be  subject  to,  those  stipulations.  This  condition,  as  I 
understand  it,  declares  that,  whether  the  bonds  are  printed  in 
French  or  in  English  or  in  another  language  (under  the  power 
declared  in  the  second  condition),  and  whether  they  are  certified 
by  the  trustees  under  the  original  authority  to  certify  bonds  to 
the  amount  of  £3,500,000  or  under  the  authority  to  certify  ad- 
ditional bonds  against  the  deposit  of  additional  security,  the 
holders  shall  be  on  an  equal  footing  as  regards  enforcing  the 
rights  given  to  the  bondholders  by  the  trust-deed  and  as  regards 
the  company’s  rights  under  the  deed,  for  instance,  the  right  under 
the  sinking-fund  provisions  contained  in  clause  4.  This,  I think, 
is  probably  t'he  extent  of  the  effect  of  the  condition;  but,  even  if 
the  condition  has  some  further  effect,  I cannot  construe  it  as  ex- 
pressing an  intention  to  confer  upon  a bondholder  the  right  to 
demand  payment  in  a currency  other  than  the  currency  mentioned 
in  his  bond. 


The  trust-deed  contains  another  clause  that  was  mentioned  at 
the  trial  but  has  not  yet  been  set  out.  It  reads  as  follows : — 

“28.  The  company  will  pay  the  principal  moneys  and  interest 
secured  by  the  bonds  in  accordance  with  the  tenor  thereof  respec- 
tively, and  shall  observe  and  perform  all  the  covenants  contained 
therein  or  endorsed  thereon  respectively,  which  shall  be  binding 
upon  the  company  and  the  holders  of  the  bonds  respectively  and 
all  persons  claiming  through  or  under  them  respectively.” 

This,  'however,  does  not  appear  to  me  to  assist  the  plaintiff.  It 
is  at  least  doubtful  whether,  even  in  proceedings  taken  by  the 
trustees  to  enforce  performance  of  the  company’s  covenant  to  pay 
in  accordance  with  the  tenor  of  the  bonds , clause  6 would  avail  to 
compel  the  company  to  pay  sterling  or  Canadian  money  instead 
of  the  money  mentioned  in  the  French  bonds;  but,  however  that 
may  be,  the  plaintiff  is  in  no  position  to  sue  to  enforce  the  coven- 
ant expressed  in  clause  28,  and,  as  has  just  been  stated,  it  is  only 
for  the  purposes  of  the  trust-deed,  and  not  for  the  purposes  of  an 
action  upon  detached  coupons,  that  £1  is  declared  to  be  the 
equivalent  of  $4.85  2/3  or  of  frs.  25.16. 
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The  words  on  the  face  of  the  French  bonds  describing  the 
issue  as  an  issue  of  “£3,500,000=88,060,000  Frs.  $ Obligations” 
(and  “£5,266,000=132,492, 560  Frs.  d’ Obligations”)  were  perfectly 
true  at  the  time  when  they  were  used;  and  they  do  not  seem  to 
amount  even  to  a representation  that  at  all  material  times  the 
stated  number  of  francs  would  be  the  equivalent  of  the  stated 
number  of  pounds.  Much  less  can  they  be  construed  as  a repre- 
sentation or  promise  that  holders  of  the  French  bonds  (or  detached 
coupons)  should  have  the  option  of  being  paid  in  pounds. 

Finally,  I cannot  discover  any  basis  for  treating  the  French 
bonds  as  containing  all  the  stipulations  that  are  to  be  found  in 
the  English  bonds,  and  so  for  reading  into  the  French  bonds  a 
promise,  similar  to  that  contained  in  the  English  bonds,  to  pay 
a stated  number  of  dollars  in  Toronto.  To  treat  the  French 
bonds  as  containing  such  a promise  would  be  in  effect  to  reform 
them;  and  this  is  not  (and  the  present  plaintiff  could  not  main- 
tain) an  action  for  reformation  of  the  documents. 

I think  that  all  or  nearly  all  of  the  parts  of  the  deed  of  trust, 
the  bonds,  and  the  other  documents  referred  to  by  Mr.  Hart  in 
his  very  thorough  and  able  presentation  of  the  case  have  now 
been  discussed.  Upon  the  whole  case  my  conclusion,  for  the 
reasons  stated,  is  that  the  tender  made  by  the  defendants’  bankers 
when  the  coupons  were  presented  for  payment  was  sufficient.  The 
judgment,  I think,  ought  to  take  the  form  of  a declaration  to  that 
effect;  a judgment  for  one  of  the  sums  tendered  in  Canadian  cur- 
rency would  probably  be  unwarranted,  because  the  coupons  'have 
not  been  surrendered.  But  if  there  is  any  question  as  to  this  the 
matter  may  be  mentioned  to  me  before  the  judgment  is  signed. 

The  claim  for  a declaration  as  to  the  manner  in  which  the 
principal  moneys  are  to  be  paid  on  the  maturity  of  the  bonds  is 
premature  and  cannot  be  entertained. 

The  plaintiff  must  pay  the  costs  of  the  action. 


Rose,  J. 

1928. 

Derwa 

v. 

Rio  de 
Janeiro 
Tramway 
Light  and 
Power 
Co.  Ltd. 
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[HODGINS,  J.A.] 


Re  Beckstead. 


Will — Construction — Devise — Estate  for  Life  or  in  Tail — Summary 
Application — Status  of  Applicants — Rule  ]604. 

A testator  devised  land  to  his  youngest  son  upon  his  attaining  the 
age  of  twenty-one  years  “as  an  estate  for  life  with  remainder  to  his 
first  and  each  subsequent  son  successively  according  to  seniority  and 
failing  such  issue  to  his  daughters,  if  any.”  The  son,  having  attained 
the  age  of  twenty-one  years,  died  in  1927,  unmarried  and  without 
having  had  any  issue.  Before  his  death  he  executed  a deed  of  the 
land  in  favour  of  a nephew,  who  contended  that  this  deed  had  the 
effect  of  breaking  the  entail  if  one  existed: — 

Held,  that  the  devise  of  the  remainder  failed  to  take  effect,  and  the 
son  took  a life  estate  only. 

Re  Haig  (1925),  57  O.L.R.  129,  distinguished. 

Wild’s  Case  (1599),  6 Co.  Rep.  16b,  and  Fetherston  v.  F ether ston 
(1835),  3 Cl.  & Fin.  67,  76,  referred  to. 

The  heirs  at  law  and  the  son’s  nephew  were  entitled  to  raise  the 
question:  Rule  604. 

Motion  by  Charles  Cassel  and  William  K.  Beckstead  and  five 
other  grandchildren  of  Joseph  Beckstead,  deceased,  for  an  order 
determining  a question  as  to  the  true  construction  and  effect  of 
the  will  of  the  deceased. 


The  motion  was  heard  by  Hodgins,  J.A.,  in  the  Ottawa  Weekly 
Court. 

Irwin  Hilliard , K.C.,  for  the  applicants. 

A.  Flynn , for  Allen  Beckstead. 

No  one  appeared  for  Wallace  Beckstead,  Frank  Beckstead,  and 
Arabella  Fergusbn. 

August  4.  Hodgins,  J.A. : — The  testator,  Joseph  Bedstead, 
or  Beckstead,  by  his  will,  dated  the  30th  November,  1861,  of 
which  a memorial  is  produced,  made,  inter  alia,  the  following  de- 
vise, as  recited  in  the  memorial: — 

“To  his  son  Alexander  James  Walter  upon  his  attaining  the 
age  of  twenty-one  years  as  an  estate  for  his  life  with  remainder 
to  his  first  and  each  subsequent  son  successively  according  to 
seniority  and  failing  such  issue  to  his  daughters  if  any  he  did 
give  and  devise  thirty  acres  of  land  off  and  from  the  north  part 
of  lot  number  thirty-one  west  half  of  lot  number  thirty-one  in  the 
second  concession  of  the  said  township  of  Williamsburgh.” 
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Alexander  James  Walter  was  the  testator’s  youngest  son,  there 
being  older  sons  and  daughters,  all  of  whom  are  now  dead. 

Before  the  death  of  Alexander  James  Walter,  he  made  a “full 
covenant”  deed  “for  full  consideration” — registered  on  the  13th 
June,  1927 — to  his  nephew  Allen  Beckstead,  who  in  an  affidavit 
made  on  this  motion  claims  that  this  deed  had  the  effect  of  break- 
ing the  entail,  if  one  existed.  Alexander  James  Walter  Beckstead, 
having  apparently  attained  the  age  of  twenty-one  years,  died  in 
1927,  unmarried  and  leaving  no  issue. 

The  sole  question  raised  by  the  notice  of  motion  is  “whether 
the  said  Alexander  James  Walter  Bedstead  or  Beckstead  was  by 
the  said  clause  devised  an  estate  for  life  in  the  said  land,  or  an 
estate  tail  in  said  land.” 

I confine  myself  strictly  to  this  question,  and  I think  the  heirs 
at  law  and  Allen  Beckstead  are  entitled  to  raise  it  (Rule  604). 

Re  Haig  (1925),  57  O.L.R.  129,  was  cited  as  conclusive.  I do 
not,  however,  regard  that  decision  as  laying  down  any  new  prin- 
ciple, but  rather  as  determining  that  by  reason  of  the  context  in 
the  Haig  will,  in  the  circumstances  existing  there,  an  estate  tail 
had  been  created.  It  is  therefore  no  binding  guide  in  other  cases, 
and  I think  it  has  no  bearing  here.  In  any  case,  it  does  not  deal 
with  the  third  proposition  laid  down  in  Wild's  Case  (1599),  6 
Co.  Rep.  1 6b,  which  is  as  follows: — 

“If  a man,  as  in  the  case  at  bar,  devises  land  to  husband  and 
wife,  and  after  their  decease  to  their  children,  or  the  remainder 
to  their  children;  in  this  case,  although  they  have  not  any  child 
at  the  time,  yet  every  child  which  they  shall  have  after,  may  take 
by  way  of  remainder,  according  to  the  rule  of  the  law;  for  his 
intent  appears  that  their  children  should  not  take  immediately, 
but  after  the  decease  of  Rowland  and  his  wife.” 

The  dictum  of  Lord  Brougham  in  Fetherston  v.  Fetherston 
(1835),  3 Cl.  & Fin.  67,  76,  may  also  be  usefully  considered.  It 
is  as  follows: — 

“If  there  is  a gift  first  to  A.  and  the  heirs  of  his  body,  and 
then  in  continuation,  the  testator,  referring  to  what  he  had  said, 
plainly  tells  us  that  he  used  the  words  ‘heirs  of  the  body’  to  de- 
note A.’s  first  and  other  sons,  then  clearly  the  first  taker  would 
only  take  a life  estate.  It  is  needless  to  add,  that  there  is  a variety 
of  ways  in  which  such  a reference  and  explanation  may  be  given. 
A testator  may,  as  in  one  case,  after  speaking  of  ‘heirs  of  the 
body,  or  ‘heirs  male,’  which  in  a will  are  equivalent  to  the  former 


Hodgins, 
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expression,  proceed  referring  to  what  he  had  before  said,  and 
speak  of  such  first  and  other  sons;  or,  as  in  another  case,  he  may 
specify  ‘my  sons  successively  as  aforesaid,  or  as  above  mentioned/ 
or  he  may  say,  ‘from  and  after  the  death  of  those  several  sons 
who  are  to  take  one  after  another/" 

As  Alexander  James  Walter  Beckstead  died  unmarried  and 
without  having  had  any  issue,  the  remainder  to  his  sons  in  suc- 
cession and  failing  such  issue  then  to  his  daughters  necessarily 
fails  to  take  effect  as  giving  an  estate  in  remainder  to  those 
named.  The  conclusion  I have  come  to,  after  consideration,  is 
that  Alexander  James  Walter  Beckstead  took  only  a life  estate. 

But  I am  not  asked  to  determine  and  I do  not  determine  who 
takes  the  fee,  whether  as  an  estate  tail  or  in  fee  simple  after  the 
life  estate  ended,  though  necessarily  I have  had  to  consider  the 
effect  of  the  words  used  by  the  testator  in  order  to  create  an  estate 
in  remainder,  on  the  question  propounded. 

I refer  to  certain  cases  as  helpful: — 

Studdert  v.  Von  Steiglitz  (1889),  23  L.R.  Ir.  564;  Savile  v. 
Savile,  [1896]  1 I.R.  249;  Re  Bishop  & Richardson’s  Contract , 
[1899]  1 I.R.  71;  Grant  v.  Fuller  (1902),  35  Can.  S.C.R.  34. 

The  costs  must  be  paid  by  Allen  Beckstead. 
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Re  Hardy,  367. 

See  Dower  — Land  Titles 
Act — Preference. 

BANKS  AND  BANKING. 

See  Mistake  — Principal 
and  Agent,  2. 


BICYCLIST. 

See  Negligence,  2. 


BONDS. 

See  Contract,  4 — Interest 
— Mortgage,  3 — Municipal 
Corporations,  3 — Will,  4. 


BONUS. 

See  Company,  2. 


BOOK  DEBTS. 

See  Bankruptcy,  1. 


BUILDINGS. 

See  Fire — Nuisance,  2. 
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See  Vendor  and  Purchaser. 


BY  LAWS. 

See  Company,  1 — Municipal 
Corporations. 


CANADA  TEMPERANCE 
ACT. 

See  Intoxicating  Liquors. 
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followed.  Rex  v.  Ruddick,  248. 

Ballaniine  v.  International 
Pailway  Co.  (1927),  61  O.L.R. 
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34;  referred  to.  Talmage  v. 
Talmage.,  209. 

Banque  Provinciate  du  Canada 
v.  Capital  Trust  C orporation 
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O. L.R.  412,  referred  to.  Hutch- 
ison v.  Paxton,  65. 

Davidson  v.  Ross  (1876),  24 
Gr.  22,  specially  referred  to. 
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18),  41  O.L.R.  195,  42  O.L.R. 
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(1927),  60  O.L.R.  476,  reversed. 
Lang  Shirt  Co/s  Trustee  y. 
London  Life  Insurance  Co., 
83. 

Lellis  y.  Lambert  (1897),  24 
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ferred to.  Re  St.  Michael's 
College  and  City  of  Toronto, 
410. 

Salter  A Arnold  Ltd.  v.  Dom- 
inion Bank,  [1926]  S.C.R.  621, 
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Town  of  La  Salle,  140. 

Sheppard  v.  Sheppard  (1922) 
51  O.L.R.  520,  distinguisned. 
Talmage  v.  Talmage,  209. 

Smith  v.  Attorney-Geneml  for 
Ontario,  [1924]  S.C.R.  331, 
applied.  Rex  v.  Ruddick,  248. 

Soames  v.  Edge  (1860), 
Johns.  669,  123  R.R.  285,  ap- 
plied. Paramount  Theatres 
Ltd.  y.  Brandenberger,  579. 

Squires  Brothers,, In  re  (1922), 
3 C.B.R.  192,  followed.  Re  Rey- 
nolds, 271. 

Stephens  v.  McArthur  (1891), 
19  Can.  S.C.R.  446,  referred  to. 
Goldman  v.  Harrison,  291 

Stroughill  y.  Anstey  (1852), 
1 DeG.  M.  & G.  635,  distinguish- 
ed. Banque  Provinciale  du 
Canada  v.  Capital  Trust  Cor- 
poration, 458. 

Sutcliffe  y.  Clients  Invest- 
ment Co.,  [1924]  2 K.B.  746, 
followed.  Taylor  v.  People's 
Loan  and  Savings  Corpora- 
tion, 564. 

Swan  and  Finch  Co.  v.  United 
States  (1903),  190  U.S.  143,  ap- 
proved and  followed.  Rex  v. 
Gooderham  & Worts  Ltd.,  218. 

Telfer  v.  Jacobs  (1888),  16 
O.R.  35,  explained  and  distin- 
guished. Liscombe  v.  Maugh- 
an,  328. 

Thomas  v.  Jones,  [1921]  1 


[vol. 

CASES — ( Continued .) 

K.B.  22,  followed.  Elgin  y. 
Stubbs,  128. 

Thompson  v.  Coulter  (1903), 
34  Can.  S.C.R.  261,  followed. 
Elgin  y.  Stubbs,  128. 

Thompson  v.  Smith  (1894-7), 
25  O.R.  652,  23  A.R.  29,  27  Can. 
S.C.R.  628,  not  followed.  Re 
Young,  275. 

Thorp  v.  Holdsworth  (1876), 
3 Ch.  D.  637,  specially  referred 
to.  Richard  v.  Hall,  212. 

Todd  v.  Egyptian  Delta  Land 
and  Investment  Co.,  [1928]  1 

K. B.  152,  applied  and  followed. 
Re  Smith  Transportation  Co. 
Ltd.,  203. 

Toulmin  v.  Millar  (1887),  58 

L. T.R.  ,96,  12  App.  Cas.  746, 
distinguished.  Weaver  v.  Hix- 
son, 419. 

Union  Fish  Co.,  Re  (1923), 
24  O.W.N.  23,  3 C.B.R.  779, 
followed.  Re  Reynolds,  271. 

Waterloo  Local  Board  of 
Health,  Re,  Campbell’s  Case 
(1918),  44  O.L.R.  338,  followed. 
Leather  v.  Doolittle  Co.  Ltd., 
162. 

West  Nissouri  Continuation 
School,  Re  (1912),  25  O.L.R. 
550,  applied.  Clarkson  v. 
Town  of  Alliston,  149. 

Westaway  v.  Stewart  (1909), 
2 Sask.  178,  followed.  Advance- 
Rumely  Thresher  Co.  v.  Ar- 
mour, 76. 

Wild’s  Case  (1599),  6 Co. 
Rep.  165,  referred  to.  Re 
Beckstead,  690. 
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CASES — ( Continued .) 
Wild  v.  Tucker , [1914]  3 K. 
B.  36,  followed.  Chamandy 
Bros.  Ltd.  v.  Albert,  105. 

Willoughby , In  re  (1885),  30 
Ch.  D.  324,  distinguished.  Re 
Shand,  145. 

Wilson  and  Toronto  Incan- 
descent Electric  Light  Co.,  Re 
(1891),  20  O.R.  397,  approved. 
Spring  v.  Kinnee,  562. 

Wise  v.  Perpetual  Trustee  Co., 
[1903]  A.C.  139,  referred  to. 
Taylor  y.  People's  Loan  and 
Sayings  Corporation,  564. 

Young  v.  Spofford  (1916), 
37  O.L.R.  663,  approved  and  fol- 
lowed. Interior  Trust  Co.  y. 
Essex  Border  Utilities  Com- 
mission, 551. 


CHARGE. 

See  Mortgage. 


CHATTEL  MORTGAGE. 

See  Bankruptcy,  5 — Prefer- 
ence. 


CHEQUES. 

See  Principal  and  Agent,  2. 


CHIEF  OFFICER  OF 
HEALTH. 

See  Nuisance,  1. 


CHOSE  IN  ACTION. 

See  Bankruptcy,  5. 


CHURCH. 

Property  Held  in  Trust  for 
Presbyterian  Congregation  — 
Vote  not  to  Enter  Union  of 
Churches  — “Non  - concurring 


CHURCH — {Continued.) 

Congregation ” — United  Church 
of  Canada  Acts  II  & 15  Geo.  V. 
ch.  100,  sec.  10  (Dom.),  and  15 
Geo.  V.  ch.  125,  sec.  8 ( Ont .) — 
" Presbyterian  Church  in  Can- 
ada”— Continuation  as  Ecclesias- 
tical Body — Church  “to  be  Form- 
ed” by  N on- concurring  Congreg- 
ations— -Relationship  of  Con- 
gregation to  — Effect  of  Vote 
without  more. 

McLean  v.  Ballantyne,  443. 


CLUB. 

Unin  cor  polluted  Body  — Per- 
mission to  Occupy  Premises  — 
Revocable  Licence  to  Members  of 
Club — Impossibility  of  Maintain- 
ing as  Lease — Evidence — Action 
Brought  on  Behalf  of  the  Per- 
sons who  were  Members  at  a 
Later  Date. 

Henderson  v.  Toronto  Gen- 
eral Trusts  Corporation,  303. 

See  Fire. 


CODICIL. 

See  Will. 


COLLATERAL  SECURITY. 

See  Contract,  4. 


COLLECTIVE  BARGAIN. 

See  Trade  Union. 


COLLEGIATE  INSTITUTE. 

See  Schools. 


COLLISION. 

See  Negligence. 
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[VOL. 


COMMISSION. 

See  Principal  and  Agent,  1. 


COMPANY. 

1.  Directors  — By-laws  Passed 
after  Company  had  Ceased  Busi- 
ness — Gratuities  for  Past  Serv- 
ices — Companies  Act,  R.S.C. 
1906,  ch.  79,  sec.  80  (d)  — In- 
validity of  By-laws  — Whether 
Confirmed  by  Shareholders  at 
Special  General  Meeting — Notice 
of  Meeting — Proxies — Represent- 
ation of  Shares  Held  Jointly  in 
Trust — Quorum — Withdrawal  of 
Shareholders  — - Action  Brought 
by  Minority  Shareholders  — 

Status  — Estoppel  — Costs — Ab- 
ortive Proceedings  — Death  of 
Judge  before  Conclusion  of  Trial 
— Salvage  — Plaintiffs’  Solici- 
tor and  Client  Costs  Payable  out 
of  Fund  Recovered. 

Lumbers  y.  Fretz,  635. 

2.  Salary  of  President  and 
Manager — Resolutions  of  Direc- 
t ors  and  S h are h older s — Powers 
of  Directors  — Dominion  Com- 
panies Act,  R.S.C.  1927,  ch.  27, 
secs.  100,  108  — Evidence  — Ac- 
count — Promissory  Note  — 
Bonus — Impairment  of  Capital 
Stock — Compound  Interest — Re- 
port of  Referee — Appeals. 

Wilson  v.  Woollatt,  620. 

See  Bankruptcy,  1 — Con- 
tract, 1 — Criminal  Law,  1 — 
Landlord  and  Tenant,  1 — 
Mortgage,  3 — Sale  of  Goods, 
3. 


COMPENSATION. 

See  Arbitration  and  Award, 
2,  4. 


COMPOSITION. 

See  Bankruptcy,  2. 


CONDITION. 

See  Sale  of  Goods,  2. 


CONDITIONAL  SALE. 

See  Sale  of  Goods,  1. 


CONSENT. 

See  Criminal  Law,  3. 


CONSPIRACY. 

See  Criminal  Law,  1. 


CONSTITUTIONAL  LAW. 

See  Criminal  Law,  1 — In- 
toxicating Liquors. 


CONTRACT. 

1.  Action  by  Assignee  to  En- 
force Forfeiture  — Undertaking 
to  Sell  Shares  of  Company  by 
Certain  Day — Forfeiture  if  Un- 
dertaking not  Fulfilled — Waiver 
— Election  not  to  Forfeit — Con- 
sideration— Statute  of  Frauds — 
Whether  Benefit  of  Contract  As- 
signable. 

Hutchison  y.  Paxton,  65. 

2.  Agreement  for  a Lease  — 
Subsequent  Sale  to  Purchasers 
for  Value — Action  for  Specific 
Performance  — Damages  for 
Breach  of  Contract  — Notice  — 
Registry  Act,  R.S.O.  191k,  ch. 
12k , secs.  71,  72,  73,  75— Con- 
duct of  Parties  — Prevailing 

| Equity — Defences  to  Action. 
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CONTRACT — {Con. ) 

Paramount  Theatres  Ltd. 
v.  Brandenberger,  579. 

3.  Equitable  Assignment  of 
Future  Earnings  for  Work  Done 
under  Contract — Moneys  payable 
to  Equitable  Assignee  — Deduc- 
tion of  Amounts  Paid  for  Carry- 
ing on  Work — Costs  of  Resisting 
Unsuccessful  Claim — Salvage — 
Moneys  Attached  in  Hands  of 
Defendants  — Interpleader  Issue 
— Form  of. 

Interior  Trust  Co.  y.  Essex 
Border  Utilities  Commission, 
551. 

4.  Hydro-Electric  Power  Com- 
mission — Municipal  Corpora- 
tions— Deposit  of  Debentures  — 
Collateral  Security  — Hydror 
Electric  Railway  Act , 191 4,  4 
Geo.  V.  ch.  81,  secs.  6,  11  (2) — 
Municipal  Electric  Railway  Act, 
1922,  12  & 13  Geo.  V,  ch.  69, 
sec.  29  (2) — Error  in  Statement 
of  Facts. 

City  of  St.  Catharines  y. 
Hydro-Electric  Power  Com- 
mission of  Ontario,  301. 

5.  Sale  of  Land  at  Auction — 
Agreement,  Signed  and  Sealed  by 
Person  Declared  Purchaser  and 
so  Named  in  Agreement — Per- 
son Nam,ed  really  Acting  as 
Agent  for  Another — Action  by 
Principal  for  Specific  Perform- 
ance— Locus  Standi  of  Plaintiff 
— Ratification  — Inadmissibility 
of  Oral  Evidence  — Refusal  to 
Add  or  Substitute  Agent  as 
Plaintiff — Pule  131 — Statute  of 
Frau  ds — Cos  ts. 


CONTRACT—  (Con.) 

Winnett  v.  Heard,  61. 

6.  Sale  of  Seat  on  Exchange 
— Option  to  Re-purchase  — Ac- 
ceptance within  Specified  Time 
— Specific  Performance  of  Con- 
tract — Whether  Price  Agreed 
upon  must  be  Paid  within  Time 
— By-laws  and  Practice  of  Ex- 
change — Special  Damages  in 
Addition  to  Specif. c Perform- 
ance. 

Forrest  y.  Solloway,  341. 

See  Arbitration  and  Award, 
1 — Interest  — Landlord  and 
Tenant — Municipal  Corpora- 
tions, 1 — Principal  and 
Agent,  1 — -Sale  of  Goods  — 
Vendor  and  Purchaser. 


CONTRIBUTORY  NEGLI- 
GENCE. 

See  Fire — Railway. 


CONVICTION. 

See  Criminal  Law — Intoxi- 
cating Liquors  — Sale  of 
Goods,  2. 


CORROBORATION. 

See  Criminal  Law,  3 — Evi- 
dence, 2. 


COSTS. 

County  Court  Action  by  Wife 
against  Husband — Order  Depriv- 
ing Successful  Party  of  Costs — 
Right  of  Appeal  as  to  Costs — 
County  Courts  Act,  R.S.O.  1927, 
ch.  91,  sec.  37 — Judicature  Act, 
R.S.O.  1927 , ch . 88,  sec.  23 — Dis- 


708 


ONTARIO  LAW  REPORTS. 


C OSTS — ( C ontinued . ) 

cretion  of  Court — Costs  of  Ap- 
peal— Interest. 

Morrison  y.  Morrison,  178. 

See  Arbitration  and  Award, 
4 — Contract,  5 — Evidence,  1 
Infant — Nuisance,  1 — Solici- 
tor— Succession  Duty. 


COUPONS. 

See  Interest. 


COUNTY  COURTS. 

See  Costs. 


COVENANT. 

See  Landlord  and  Tenant, 

2. 


CREDITORS. 

See  Bankruptcy — Dower  — 
Mortgage,  3 — Preference. 


CRIMINAL  LAW. 

1.  Conspiracy  to  Defmud  Pub- 
lic by  Affecting  Market  Price  of 
Company-shares  — Indictable 
Offence — Criminal  Code,  sec.  144 
— Information  Taken  and  War- 
rant of  Arrest  Issued  by  Provin- 
cial Commissioner  of  Police  — 
Ex  Officio  Police  Magistrate  for 
Province — 16  Geo.  V.  cli.  34,  sec. 
33,  Amending  Constables  Act — 
Defective  Information  and  War- 
rant— No  Offence  Charged — Ac- 
cused Arrested  in  Quebec,  on 
Warrant  Endorsed  there , and 
Brought  into  Ontario  — Motion 
to  Quash  Proceedings  — Inquiry 
as  to  Authority  and  Jurisdiction 
— Office  of  Justice  of  the  Peace 


[vol. 

CRIMINAL  LAW — (Con.) 

not  Created  by  Statute  but  Exist- 
ing before  Creation  of  Legisla- 
tive Bodies  in  Canada — New  In- 
formation Laid  Charging  Crime 
— Jurisdiction  of  another  Police 
Magistrate  to  Commit  for  Trial 
— Accused  Brought  before  Mag- 
istrate upon  Illegal  Process  — 
Jurisdiction  not  Affected — Crim- 
inal Code , secs.  2 (18),  653,  654, 
659,  668 — Criminal  Procedure — 
Powers  of  Dominion  and  Prov- 
ince — British  North  America 
Act,  secs.  91(27),  92(14),  94, 
96. 

Rex  v.  Isbell,  489. 

2.  False  Pretences — Procur- 
ing Execution  of  Document  so 
as  to  Convert  it  into  a Valuable 
Security  — Conviction  under 
Criminal  Code,  sec.  405,  Quashed 
— Offence  Actually  Covered  by 
sec.  4 06 — Powers  of  Appellate 
Court  — Substituted  Conviction 
— Sec.  1016(2) — Threat  of  Pro- 
secution— Endeavour  to  Collect 
Debt  — Abuse  of  Process  of 
Court. 

Rex  y.  Leroux,  336. 

3.  Sodomy — Conviction  of  At- 
tempt to  Commit  — Criminal 
Code,  sec.  203 — Evidence — Com- 
plaint— Delay  — Consent  — Ac- 
complice— Corroboration  — Rea- 
sonable Doubt  of  Guilt  of  De- 
fendant— Conviction  Quashed. 

Rex  v.  Elliott,  1. 

4.  Theft  of  Domestic  Birds — 
Criminal  Code , sec.  370  — Pro- 
cedure at  Trial  before  Police 
Magistrate  — Value  of  Birds  — 
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CRIMINAL  LAW — (Con.) 

Defective  Information — Convic- 
tion Quashed. 

Rex  v.  Thompson,  610. 

See  Intoxicating  Liquors  — 
Libel,  2 — Physicians  and 
Surgeons. 


CROWN. 

See  Bankruptcy,  6 — Dower. 


CUSTODY  OF  INFANT. 

See  Infant. 


CUSTOMS. 

See  Revenue. 


DAMAGES. 

See  Contract,  2,  6 — Land 
lord  and  Tenant,  2 — Libel,  1 
— Sale  of  Goods,  2 — Trial,  1. 

DEATH. 

See  Dower — Insurance,  3 — 

Will. 


DEBENTURES. 

See  Contract,  4 — Interest 
—Mortgage,  3 — Municipal 
Corporations,  3 — Will,  4. 


DEED. 

See  Husband  and  Wife,  2. 

DEFAMATION. 

See  Libel. 


DEFEASANCE. 

See  Sale  of  Goods,  2. 


DEPARTMENT  OF 
HEALTH. 

See  Nuisance,  1. 

46 — 62 — O.L.R.+ 


DIRECTORS. 

See  Company,  1,  2. 


DISCOVERY. 

See  Evidence,  1 — Libel,  1. 


DISCRETION. 

See  Arbitration  and  Award, 
1 — Costs — Municipal  Corpor- 
ations, 2 — Railway. 


DISPUTE  NOTE. 

See  Mortgage,  2. 


DISTILLERS. 

See  Revenue. 


DISTRIBUTION  OF  ES- 
TATES. 

See  Succession  Duty — Will. 


DOG. 

See  Animals. 


DOMESTIC  BIRDS. 

See  Criminal  Law,  4. 


DOWER. 

Land  Passing  to  Trustee  for 
Creditors  under  Authorised  As- 
signment in  Bankruptcy  — Re- 
lease of  Wife's  Doiver  Obtained 
by  Trustee  — Reconveyance  by 
Trustee  to  Husband — Dower  At- 
taching notwithstanding  Release 
— Bower  Act,  R.S.O.  192 7,  cli. 
100,  sec.  1 — “Whereof  he  was 
Seised ” — Lund  “Granted  bit  the 
Croivn  as  Mining  Land ” — Sec.  6 
of  Act — Conveyance  of  “Surface 
Rights”  to  Husband — Hiisband 
Dying  “Entitled”  to  Land — Ac- 
ceptance of  Offer  for  Sale  not 
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DOWER — ( C ontinued. ) 
Communicated  to  Proposed  Pur- 
chaser until  after  Death  of  Hus- 
band. 

Re  Irvine,  319. 

See  Mortgage,  1. 

DUPLEX  HOUSE. 

See  Vendor  and  Purchaser. 


EARNINGS. 

See  Bankruptcy,  3 — Con- 
tract, 3 — Husband  and  Wife, 
3. 


EASEMENT. 

See  Municipal  Corpora- 
tions, 1 — Way. 


ECCLESIASTICAL  LAW. 

See  Church. 


ELECTION. 

See  Contract,  1. 


ESTATE. 

See  Will. 


ESTOPPEL, 

See  Company,  1 — Interest — 
Landlord  and  Tenant,  1 — 
Mortgage,  1,  3 — Revenue. 


EVIDENCE. 

1.  Action  for  Injuries  Sus- 
tained in  Collision  betiveen 
Street-car  and  Wagon  — Order 
for  Inspection  of  Car  and  Ex- 
perimenting as  to  Efficiency  of 
Brakes — Part  of  Order  Author- 
ising Experimentin  a Rescinded 
Rules  266,  370 — et Necessary  for 
the  Proper  Determination  of  the 


[vol. 

EVIDENCE  — ( Continued .) 

Question  in  Dispute  ' — Compari- 
son of  Cars  upon  Highway  — 
Costs. 

Nichols  v.  Toronto  Trans- 
portation Commission,  124. 

2.  Corroboration  — Action 
against  Administratrix  for 
Money  Lent  to  Deceased  Person 
— Cheques  and  Orders  — Entries 
in  Books. 

Elgin  v.  Stubbs,  128. 

See  Contract,  5 — Criminal 
Law,  3 — Insurance,  3 — Mort- 
gage, 1 — Way. 


EXECUTION. 

See  Husband  and  Wife,  3. 


EXECUTION  OF  WILL. 

See  Will,  3. 


EXECUTORS  AND  AD 
MINISTRATORS. 

Order  for  Removal  of  Execu- 
tor and  Trustee  — Originating 
Notice  — Summary  Application 
— Practice — “Action”  — Passing 
of  Accounts  — Replacing  of 
Trust-fund. 

Re  Patterson,  255. 

See  Evidence,  2 — ‘Mortgage, 
3. 


EXEMPTIONS. 

See  Revenue  — Succession 
Duty. 


EXPERIMENTS. 

See  Evidence,  1. 
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EXPORTATION. 

See  Revenue. 


EXPROPRIATION. 

See  Arbitration  and  Award, 
2,  4 — Municipal  Corpora- 

tions, 1. 


FACTORY. 

See  Fire. 


FALSE  PRETENCES. 

See  Criminal  Law,  2. 


FATAL  ACCIDENTS  ACT. 

See  Writ  of  Summons. 


FIRE. 

Occurrence  of,  in  Building  Oc- 
cupied by  Several  Tenants  — 
Lodge-rooms  on  Fourth  Storey — 
Member  of  Lodge  Attending 
Meeting  Injured  in  Endeavour- 
ing to  Escape  — Liability  of 
Owner  of  Building  — Status  of 
Lodge — Unincorporated  Fratern- 
al Association — Non-liability  of 
Members  for  Rent — Club-law — 
Position  of  Member — Invitee  of 
Owner — Duty  of  Owner  to  Sup- 
ply Reasonable  Means  of  Escape 
Absence  of  Fire-escapes — Negli- 
gence— Contributing  Negligence 
Municipal  Act,  R.S.O.  1911,  ch. 
192,  sec.  399(31) — City  By-law 
— Notice  to  Owner  to  Provide 
Fire-escapes  — Failure  of  Officer 
of  City  Corporation  to  Inspect — ■ 
Portions  of  two  Storeys  Occupied 
as  “ Factory ” — Factory  Shop  and 
Office  Building  Act,  R.S.O.  1911/, 
ch.  229,  sec.  59(3)  — Construc- 
tion of  sec.  7 — Benefit  of  “In-. 


FIRE — (Continued.) 
vitee” — Rights  of  other  Tenants 
— Volenti  non  Fit  Injuria — Vio- 
lation of  Statutory  Duty. 

Taylor  v.  People's  Loan 
and  Savings  Corporation,  564. 

See  Insurance,  1. 


FIRE  INSURANCE. 

See  Insurance,  2 — Trial,  2. 


FORECLOSURE. 

See  Mortgage,  2. 


FOREIGN  COURT. 

See  Infant. 


FORFEITURE. 

See  Contract,  1. 


FORUM. 

See  Arbitration  and  Award, 
2,  3. 


FRAUD. 

See  Bankruptcy,  2 — Hus- 
band and  Wife,  3. 


FUTURE  EARNINGS. 

See  Bankruptcy,  3 — Con- 
tract, 3. 


GRATUITIES. 

See  Company,  1. 


HABEAS  CORPUS. 

See  Infant. 


HIGH  SCHOOLS. 

See  Schools. 
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HIGHWAY. 

Nonrepair — Uneveness  in  Sec- 
tions of  Concrete  Sidewalk  — 
Slight  Projection  Causing  Pedes- 
trian to  Trip  and  Fall — Know- 
ledge of  Defect  by  Servants  of 
Municipal  Corporation — Deliber- 
ate Neglect  to  Repair — Liability 
— Municipal  Act , R.S.O.  1927, 
ch.  2SS,  sec.  1+69. 

Hennessy  y.  City  of  Tor- 
onto, 541. 

See  Municipal  Corpora- 
tions, 1,  2 — Negligence  — 
Nuisance,  2. 

HIGHWAY  CROSSING. 

See  Railway. 

HUSBAND  AND  WIFE. 

1.  Alienation  of  Husband's 
Affections — Action  against  Hus- 
band’s Father — No  Reasonable 
Cause  of  Action  Disclosed. 

Talmage  v.  Talmage,  209. 

2.  Conveyance  of  Land  to — 
Estate  Taken — Married  Women’s 
Property  Act , R.S.O.  1927,  ch. 
182 — Conveyancing  and  Law  of 
Property  Act,  R.S.O.  1927,  ch. 
187,  sec.  12. 

Spring  v.  Kinnee,  562. 

3.  Property  Standing  in  Name 
of  Wife — Whether  Exigible  un- 
der Execution  against  Husband 
— Transfer  to  Wife  of  Earnings 
of  Husband— Absence  of  Fraudu- 
lent Intent — Family  Dwelling- 
house — Carrying  Charges  — Ex- 
penditure of  Husband’s  Time 
and  Labour  in  Improvements — 
Insurance  Premiums — 7 nsurance 


[vol. 

HUSBAND  AND  WIFE 

— (Continued.) 

Act , R.S.O.  1911+,  ch.  183 , sec. 
171(2)  — Household  Chattels 
Purchased  out  of  Husband’s 
Wages. 

Robertson  v.  Robinson,  12. 
See  Costs — Lower. 


HYDRO-ELECTRIC 
POWER  COMMISSION. 

See  Contract,  4. 


IMPORTATION. 

See  Intoxicating  Liquors. 


IMPROVEMENTS. 

See  Husband  and  Wife,  3. 


INFANT. 

Custody  — Application  by 
Father  under  Infants  Act,  R.S.O. 
1927,  ch.  186 — Jurisdiction  of 
Court — Alternative  Procedure  by 
Habeas  Corpus — Failure  to  Shew 
that  Infant  Resident  in  Ontario 
— Interlocutory  Decree  of  For- 
eign Court  Giving  Custody  to 
Mother — Effect  of  — Failure  of 
Father  to  Contribute  to  Support 
of  Infant — Conduct  of  Mother — 
Costs. 

Re  Shand,  145. 


INFORMATION. 

See  Criminal  Law,  1 — Libel, 

2.  

INSOLVENCY. 

See  Bankruptcy  — Prefer- 
ence. 

INSPECTION. 

See  Evidence,  1 — Fire. 
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INSURANCE. 

1.  Automobile  Insurance  — 
Destruction  of  Motor-car  by  Fire 
on  Highway — Car  Taken  out  by 
Person  Prohibited  by  Terms  of 
Policy — Car  Driven  by  Another 
at  Time  of  Fire — “Operated”  — 
Retention  of  Control. 

O’Reilly  y.  Canada  Acci- 
dent and  Fire  Assurance  Co., 
654. 

2.  Fire  Insurance — Terms  of 
Policy — “Only  while  the  Pre- 
mises are  Occupied  as  a Private 
Dwelling” — Words  of  Descrip- 
tion not  Stipulation  — Premises 
Vacant  when  Fire  Occurred  — 
Ontario  Insurance  Act , 1924,  Ilf. 
Geo.  V.  ch..  50,  sec.  96 — Provi- 
sion as  to  Vacancy  — Statutory 
Condition  5(d),  sec.  92. 

Cooper  y.  Toronto  Casualty 
Insurance  Co.,  311. 

3.  Life  and  Accident  Insur- 
ance— Death  of  Insured  Caused 
by  Poisonous  Gas  — Whether 
Suicide — Onus  — Presumption — 
Circumstances — Motive  — Find- 
ing of  Trial  Judge — Reversal  on 
Appeal — “The  Direct  Intent  of 
the  Person  Injured” — Ontario 
Insurance  Act,  R.S.O.  1927,  ch. 
222 , sec.  186. 

Lang  Shirt  Co/s  Trustee  v. 
London  Life  Insurance  Co., 
83. 

See  Husband  and  Wife,  3 — 
Trial,  2. 


INTEREST. 

Bond-coupons  — Contract  — 
Law  of  Ontario — Monetary  Lairs 


INTEREST  — (Continued.) 

of  France  and  Belgium — Prom- 
ise to  Pay  so  many  Francs  at 
Bank  Designated  — Description 
of  Bonds  as  “Gold  Bonds” — 
Whether  Obligation  to  Pay  in 
Gold  Deducible  — Presentation 
for  Payment  - — Estoppel  — Ten- 
der by  Bank  of  Francs  or  Equiv- 
alent at  Day's  Rate  of  Exchange 
— Sufficiency  — Maturing  Bonds 
— Premature  Claim. 

Derwa  y.  Rio  de  Janeiro 
Tramway  Light  and  Power 
Co.  Ltd.,  669. 

See  Arbitration  and  Award, 
4 — Company,  2 — Costs. 


INTERLOCUTORY  JUDG- 
MENT. 

See  Libel,  1. 


INTERPLEADER. 

See  Contract,  3. 

INTOXICATING  LIQUORS.! 

Liquor  Control  Act  (Ontario), 
1927,  secs.  72(2),  HI— Inter- 
ference by  Implication  ivith  Im- 
portation into  Province — Matter 
of  Local  or  Private  Nature  in 
Province — British  North  Amer- 
ica Act,  secs.  92(16),  121 — M ens- 
ure of  Control  of  Liquor  Traffic 
— Canada  Temperance  Act,  sec. 
154 , whether  in  Force  in  Ontario 
— Implied  Repeal — Liquor  Con- 
trol Act  a.  Limited,  Prohibition 
Measure — Conviction  for  Unlaw- 
ful Possession  of  Liquor  Import- 
ed from  another  Province  — 
Validity. 

Rex  v.  Ruddtck.  248. 
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INVITATION. 

See  Fire. 


JUDGMENT. 

See  Arbitration  and  Award, 
4 — Libel,  1 — Solicitor,  2. 


JURISDICTION. 

See  Arbitration  and  Award, 
2 — Bankruptcy,  4 — Criminal 
Law,  1 — Infant — Mortgage,  2 
— Municipal  Corporations,  2 
— Solicitor,  2. 


JURY. 

See  Animals  — Libel,  2 — 
Negligence,  3,  4 , 5 — Railway 
— Trial,  1. 


JURY  NOTICE. 

See  Trial,  2. 


LACHES. 

See  Revenue. 


LAND  TITLES  ACT. 

Transfer  of  Land  by  Trustee 
of  Bankrupt  Estate  — Registra- 
tion of  Transferee  as  Owner — 
Provisions  of  secs.  68  and  69(5) 
of  R.S.O.  1927,  ch.  158,  and  Rule 
101 — Order  of  Court  in  Bank- 
ruptcy— Bankruptcy  Act,  sec.  27. 

Re  Pacey,  616. 


LANDLORD  AND 
TENANT. 

1.  Lease  for  20  Years  by  Cor- 
poration— Absence  of  Corporate 
Seal — Statute  of  Frauds — Action 
for  Rent — Covenant — Possession 
not  Taken  by  Lessee — Negotia- 


[vol. 

LANDLORD  AND  TENANT 

— ( Continued .) 

tions  for  Lease  not  Resulting  in 
Agreement— Estoppel. 

Newport  Industrial  Devel- 
opment Co.  v.  Heughan,  364. 

2.  Lease  of  Store — Agreement 
not  to  Lease  other  Premises  to 
Person  Carrying  on  Competing 
Business  — Breach  — Damages — 
Absence  of  Knowledge  of  Ten- 
ant— Ratification  of  Lease  by 
Acceptance  of  Rent — ((Remised 
and  Leased ” — Covenant  — for 
Quiet  Enjoyment  — Whether 
Broken — Absence  of  Physical  In- 
terference — Agreement  for  Re- 
newal— Absence  of  Provision  as 
to  Rent  for  Renewal  Term  — 
Indefinite  Provision  for  Ascer- 
tainment — Refusal  to  Adjudge 
Specific  Performance  — Arbitra- 
tion— Valuation — Effect  of  Re- 
fusal to  Appoint  Valuer. 

Geary  v.  Clifton  Co.  Ltd., 
257. 

See  Club  — Contract,  2 — 
Fire. 


LANE. 

See  Way. 


LEASE. 

See  Club  — Contract,  2 — 
Landlord  and  Tenant. 


LEAVE  TO  APPEAL. 

See  Pleading. 


LIBEL. 

If.  Interlocutory  Judgment 
Signed  for  Default  of  Defence 
and  Action  Set,  down  for  Assess- 
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LIBEL — (Continued.) 
merit  of  Damages — Effect  of 
Judgment — Notice  under  Rule 
158  of  Particulars  of  Evidence  to 
be  Given  by  Defendants  in  Miti- 
gation of  Damages — Rule  336 — 
Attempt  to  Examine  Plaintiff  for 
Discovery — Examination  as  to 
Character — Motion  to  Postpone 
Assessment — Defendant  Leaving 
Jurisdiction  after  Judgment — 
Whether  Necessary  Witness. 

Fong  Young  y.  Shing  Wah, 
370. 

2.  Newspaper  — Privilege  — 
Libel  and  Slander  Act , R.S.O. 
1915,  ch . 71,  sec.  11(1) — Report 
of  Proceedings  before  Magistrate 
— Criminal  C harg e — Pre liminary 
Inquiry — Criminal  Code,  secs. 
679,  681 — “Publicly  Heard’ ’ — 
“Court” — -Information  not  Read 
— Matters  Stated  in  Information 
Published  as  Part  of  Report  — 
Verdict  of  Jury  — Judge’s 
Charge. 

Cowie  v.  Robinson,  351. 


LICENCE. 

See  Bankruptcy,  6 — Club. 


LIEN. 

See  Bankruptcy,  6 — Solici- 
tor, 2. 


LIFE  INSURANCE. 

See  Insurance,  3. 


LIQUOR  TRANSPORTA- 
TION ACT. 

See  Revenue. 


LOCAL  IMPROVEMENTS. 

See  Municipal  Corpora- 
tions, 2. 


MALPRACTICE. 

See  Writ  of  Summons. 


MARRIED  WOMEN’S 
PROPERTY  ACT. 

See  Husband  and  Wife,  2. 


MERCANTILE  AGENT. 

See  Sale  of  Goods,  1. 


MINING  LAND. 

See  Dower. 


MISAPPROPRIATION. 

See  Principal,  and  Agent 

2. 


MISDIRECTION. 

See  Negligence,  2. 


MISTAKE. 

Moneys  Overpaid  under  Mis- 
take of  Fact — Position  of  Bank 
as  Assignee  of  Contract  and 
Holder  of  Security — Bank  Act, 
R.S.C.  1927,  ch.  * 12,  secs.  86 
and  88 — Shortage  in  Delivery 
of  Goods  Contracted  for — Right 
of  Purchaser  to  Recover  from 
Bank. 

E.  ,T.  Maxwell  Ltd.  v.  Bank 
of  Nova  Scotia,  GGO. 


LIQUOR  CONTROL  ACT. 

See  Intoxicating  Liquors. 
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MITIGATION  OF  DAM- 
AGES. 

See  Libel,  1. 


MONEY  LENT. 

See  Evidence,  2. 


MORTGAGE. 

1.  Action  by  Widow  of  Mort- 
gagor to  Set  aside  Mortgage — 
Widow  Joining  in  Mortgage  to 
Bar  Dower  — Estoppel  — Short 
Forms  of  Mortgages  Act , sched. 
B.l — Whether  Moneys  Actually 
Advanced  by  Mortgagees — Find- 
ing of  Judicial  Officer — Revers- 
al on  Appeal  — Onus  — Cross- 
action  to  Enforce  Mortgage — 
Affidavit  Proving  Claim  of 
Mortgagees  — Evidence  — En- 
try in  Booh  of  Deceased  Mort- 
gagor. 

Benner  v.  Benner,  Mc- 
Dougall  v.  Benner,  360. 

2.  Action  for  Foreclosure  — 
Notice  Disputing  Amount  of 
Claim — Registrar  Proceeding  to 
Take  Account — Right  to  Enter 
Appearance — Rules  J/-9,  Jj67 — 
Affidavit  of  Merits  — Whether 
Plaintiff  Entitled  to  Include  in 
Claim  Sum  Paid  on  Prior  Mort- 
gage— Determination  of  Ques- 
tions of  Fact  and  Law  Neces- 
sary for  Finding  — ec  Taking  of 
Account ”■ — Jurisdiction  of  Reg- 
istrar. 

Rafelman  v.  Kiproff,  629. 

3.  Powers  of  Executors  — 
General  Charge  of  Debts  — 
Trustee  Act,  sec.  — Mort- 
gagers not  Stated  to  be  Mort- 


[vol. 

MORTGAGE — ( Con. ) 

gaging  as  Executors  — Intent 
Gathered  from  Recitals  and 
Covenants — Validity  of  Mort- 
gage — Approval  of  Creditors 
and  Beneficiaries  — Embarking 
Capital  in  Business  of  Testa- 
tor— Exhaustion  of  other  Secur- 
ities before  Enforcing  Mortgage 
— Extinction  of  Debentures 
Held  as  Security  — Claim  of 
Assignee  of  Creditor — Unjust 
Preference  — Estoppel  — Prop- 
erty Purchased  by  Bank  from 
Liquidator  of  Company. 

Banque  Provinciale  du 
Canada  v.  Capital  Trust 
Corporation,  458. 


MOTOR  VEHICLES. 

See  Insurance,  1 — Negli- 
gence-Railway. 


MUNICIPAL  CORPORA- 
TIONS. 

1.  Agreement — Conveyance  of 
Part  of  Old  Road — Easement — 
Expropriation  — By-laivs  — 
Reservation  of  Rights. 

Chappus  v.  Town  of  La 
Salle,  139. 

2.  Local  Improvement  By- 
laws— Procedure  of  Council — 
By-laws  for  Opening  and  Im- 
proving Street  Passed  before 
Land  therefor  Acquired — Con- 
struction of'  Sidewalks  Author- 
ised — Illegality  — Absence  of 
Jurisdiction  — Discretion  of 
Court  upon  Motion  to  Quash — 
Local  Improvement  Act,  R.S.O. 
1927,  ch.  235,  secs.  1 (w) , 2 

■(a),  (b),  (g). 
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MUNICIPAL  CORPORA- 
TION— ( C ontinued . ) 

Re  Chappus  and  Town  of 
La  Salle,  140. 

3.  Money  Raised  by  Sale  of 
Debentures  for  School  Purposes 
— Whether  Moneys  of  Town 
Corporation  — Trustee  or  Cus- 
todian— Provisions  of  Public 
and  High  Schools  Acts — Set-off. 

Clarkson  y.  Town  of  Al- 
LISTONj  149. 

See  Arbitration  and  Award, 
2 — Contract,  4 — Fire — High- 
way— Nuisance,  2. 

NEGLIGENCE. 

1.  Motor-vehicles  upon  High- 

way— Collision  at  Intersection 
of  City  Streets  — View  of  Ap- 
proaching Traffic  — Rate  of 
Speed  — Highway  Traffic  Act, 
secs.  23,  35 — -Evidence — Find- 

ing of  Trial  Judge — Appeal. 

Martin  v.  Powell,  Powell 
v.  Martin  and  O’Connor.  436. 

2.  Motor-vehicles  upon  High- 
way— Collision  of  Motor-vehicle 
with  Bicycle  — Injury  to  Bi- 
cyclist— Rule  of  Road — “ Wrong 
Side ” of  Highway  — Judge’s 
Charge  to  Jury — Misdirection 
— New  Trial. 

Allen  v.  Lord,  433. 

3.  Motor-vehicles  upon  High- 
way - — Vehicle  Parked  near 
Tracks  of  Electric  Railway  — 
Owner  Standing  on  or  Alight- 
ing from  Running  Board  Struck 
by  Passing  Car — Vehicle  Grazed 
but  not  Moved — Failure  to  Es- 
tablish Cause  of  Action  Alleged 


NEGLIGENCE — (Con.) 

— Refusal  of  Leave  to  Amend — 
Evidence — Findings  of  Jury — 
Dismissal  of  Action  by  Court 
upon  Appeal — Injury  Caused  by 
Plaintiff’s  own  Act. 

Morjt  v.  Hamilton  'Radial 
Electric  Railway  Co.,  399. 

4.  Street-railway  — Person 
Struck  by  Street-car  — Accident 
Caused  by  Person’s  own  Care- 
lessness— Findings  of  Jury— No 
Reasonable  Evidence  to  Sustain 

— Dismissal  of  Action  by  Ap- 
pellate Court. 

Dalgetty  v.  Hamilton  Ra- 
dial Electric  Railway"  Co., 
613. 

5.  Street-railivuy — Rails  Land 
upon  Highway  — Excavation 
Made  in  Course  of  Repair-work 

— Danger  to  Persons  Using 
Road — Injury  to  Vehicle  Run- 
ning into  Hole  — Warning  — 
Adequacy — Knowledge  of  Driver 
— Finding  of  Jury — Dishonesty 
or  Lack  of  Understanding. 

Wise  v.  Toronto  Transport- 
ation Commission,  120. 

See  Fire — Highway — Rail- 
way— Trial,  1,  2. 


NEW  TRIAL. 

See  Negligence,  2 — Trial, 

1. 

NEWSPAPER. 

See  Libel,  2. 


NONREPAIR  OF  HIGH- 
WAY. 

See  Highway. 
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NOTICE. 

See  Contract,  2. 


NUISANCE. 

1.  Abatement  or  Removal  — 
Report  of  Chief  Officer  of 
Health  on  Behalf  of  Provincial 
Board,  of  Health  — Limited 
Powers  of  Officer  — Public 
Health  Act , R.S.O.  1914,  ch. 
218,  sec.  4 (5) — Proceeding  in 
Court  to  Enforce  Report  — 
Order  of  Judge  — Finality  of 
Report  when  Made  by  Board — 
Public  Health  Act,  1927,  17 
Geo.  V.  ch.  73 — Department  of 
Health — Investigation  and  Re- 
port Subsequent  to  Order  of 
Judge — Appeal  from  Order — 
Costs. 

Leather  y.  Doolittle  Co. 
Ltd.,  162. 

2.  Injury  to  Pedestrian  — 
Opening  in  Sidewalk  of  Street 
— Liability  of  Owner  of  Adja- 
cent Building  — Evidence  — 
Failure  to  Shew  Making  or 
Maintenance  of  Opening — Mun- 
icipal Act , sec.  474- 

McMichael  y.  Town  of 
Goderich,  136,  547. 


OATHS. 

See  Arbitration  and  Award, 
3. 

ONTARIO  TEMPERANCE 
ACT. 

See  Revenue. 


[vol. 

ORIGINATING  NOTICE. 

See  Executors  and  Admin- 
istrators— Will,  2. 


OSTEOPATH. 

See  Physicians  and  Sur- 
geons. 


OVERPAYMENT. 

See  Mistake. 


PARENT  AND  CHILD. 

See  Infant. 


PARTICULARS. 

See  Trial,  1. 


PARTIES. 

See  Contract,  5 — Trial,  2. 


PARTNERSHIP. 

See  Arbitration  and  Award, 
3 — Bankruptcy,  4. 


PHYSICIANS  AND  SUR- 
GEONS. 

Ontario  Medical  Act,  R.S.O. 
1914,  ch.  161,  sec.  49  (15  Geo. 
V.  ch.  48,  sec.  2) — Osteopath — 
Using  Word  “ Doctor ” in  Ad- 
vertising— ee  Occupational  Desig- 
nation” — Conviction  — Af- 
firmance on  Appeal. 

Rex  v.  Pocock,  113. 


PLEADING. 

Statement  of  Defence — De- 
nial — Embarrassment  — Rules 
137,  142,  143,  144— Order  of 
Judge  in  Chambers  Striking  out 


OPTION. 

See  Contbact,  6. 
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PLEADING  — (Continued.) 

Paragraph  of  j Defence — Motion 
for  Leave  to  Appeal. 

Richard  v.  Hall,  212. 

See  Arbitral  ion  and  Award, 
v3 — Bankruptcy,  5 — Revenue. 


POLICE  MAGISTRATE. 

See  Criminal  Law,  1,  4 — 
Libel,  2. 


POWER  OF  ATTORNEY, 

See  Principal  and  Agent,  2. 


PRACTICE. 

See  Costs — Executors  and 
Administrators  — Mortgage, 
2 — Pleading  — Solicitor  — 
Trial — Writ  of  Summons. 


PREFERENCE. 

Insolvent  Debtor  — Chattel 
Mortgage  Made  to  Creditor — 
Pressure — Evidence — Intent. 
Goldman  v.  Harrison,  291. 

See  Bankruptcy  — Mort- 
gage, 3. 


PRELIMINARY  INQUIRY. 

See  Criminal  Law,  1 — 
Libel,  2. 

PRESBYTERIAN  CHURCH 
IN  CANADA. 

See  Church. 


PRESSURE. 

See  Preference. 


PRESUMPTION. 

See  Bankruptcy,  5 — Insur- 
ance, 3. 


PRINCIPAL . AND  AGENT. 

1.  Commission  on  Sale  of 
Land — Agreement  in  Writing 
— Statute  of  Frauds , sec.  11 — 
Sale  at  Lower  Price  than  that 
Named  in  Agency  Agreement — 
New  Agreement  Made  but  not 
in  W riting. 

Weaver  v.  Dixson,  419. 

2.  Power  of  Attorney  to 
Transact  Business  with  Prin- 
cipal's Bankers  — Document 
Lodged  with  Bankers  — Agent 
Endorsing  Cheques  of  Custom- 
ers of  Principal  and  Obtaining 
Cash  therefor  from  Stranger 
Bank  — Misappropriation  of 
Moneys  Received  — Limitation 

I of  Wide  Terms  of  Document 
to  Actual  Purpose — Liability  of 
Bank  to  Principal — Extent  of 
— Reference. 

Hayes  v.  Standard  Bank 
of  Canada,  186. 


PRIVILEGE. 

See  Libel,  2. 


PROMISSORY  NOTES. 

See  Sale  of  Goods,  2 — 
Will,  4. 


PROVINCIAL  BOARD  OF 
HEALTH. 

See  Nuisance,  1. 


PROXIES. 

See  Company,  1. 


PUBLIC  HEALTH. 

See  Nuisance,  L 
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PUBLIC  POLICY. 

See  Bankruptcy,  2 — Trade 
Union. 


QUIET  ENJOYMENT. 

See  Landlord  and  Ten- 
ant, 2. 


RAILWAY. 

Highway  Crossing  — Motor- 
vehicle  Stalled  on  Tracks  and 
Struck  by  Train  — Grade  of 
Approach — Breach  of  Statutory 
Duty — Dominion  Railway  Act, 
sec.  266 — Negligence — General 

Verdict  of  Jury — Discretion  of 
Trial  Judge  as  to  Submitting 
Questions  — Intendments  of 
Fact  - — Evidence  — Negligence 
—Contributory  Negligence. 

Raspberry  y.  Canadian  Na- 
tional Railway  Co.,  406. 


RATIFICATION. 

See  Landlord  and  Ten- 
ant, 2. 


REGISTRY  LAWS. 

See  Contract,  2 — Land 
Titles  Act. 


RELEASE. 

See  Lower — Way. 

RENEWAL  OF  WRIT. 

See  Writ  of  Summons. 


REPORT. 

See  Nuisance,  1. 


REVENUE. 

Sales  Tax  — Exemption  of 
“Goods  Exported”  — Special 
War  Revenue  Act,  1915,  sec. 
19BBB.  — Construction  — Onus 
— Meaning  of  “Exported”  — 
Manufacturer  or  Producer  — 
Distillers  — Compliance  with 
Customs  Regulations  — “Export 
Entry ” — Laches — Necessity  for 
Proof  that  Goods  Landed  on 
Foreign  Soil  — Estoppel  — Evi- 
dence of  Transactions  ivith 
Purchasers  and  Sub-purchasers 
— Illegality  as  Contrary  to  On- 
tario Temperance  Act  and  On- 
tario Liquor  Transportation 
Act — Pleading — Rules  56,  llfS 
— Amendment. 

Rex  v.  Gooderham  and 
Worts  Ltd.,  218. 

See  Succession  Duty. 


RULES. 

(Consolidated  Rules  of  the 
Supreme  Court  of  Ontario, 
1913.) 

Rule  9 : Prescott  v.  Mc- 
Arthur, 385. 

Rule  49 : Rafelman  y.  Kip- 
ROFF,  629. 

Rule  56 : Rex  y.  Gooderham 
and  Worts  Ltd.,  218. 

Ride  134:  Winnett  y.  Heard, 
61. 

Rules  137,  142,  143,  144: 

Richard  v.  Hall,  212. 

Rule  143:  Rex  v.  Gooderham 
& Worts  Ltd.,  218. 

Ride  158:  Fong  Young  v. 
Shing  Wah,  370. 

Rule  176:  Prescott  v.  Mc- 
Arthur, 385. 


RESTRAINT  OF  TRADE. 

See  Trade  Union. 
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RULES — ( Continued .) 

Rule  205 : Miller  v.  Mc- 
Donnell, 484. 

Rule  233 : Re  Patterson, 

255. 

Rule  266 : Nichols  y.  To- 
ronto Transportation  Com- 
mission, 124. 

Rule  336:  Fong  Young  v. 
Shing  Wah,  370. 

Rule  467 : Rafelman  v.  Kip- 
roff,  629. 

Rule  602 : Re  Toronto  Gen- 
eral Trusts  Corporx\tion  and 
Crowley,  593. 

Rule  604:  Re  Beckstead, 

690. 

Rule  606 : Re  Patterson, 

255. 

(Rules  under  the  Land 
Titles  Act.) 

Rule  101:  Re  Pacey,  616. 


SALARY. 

See  Bankruptcy,  3 — Com- 
pany", 2. 


SALE  OF  GOODS. 

1.  Conditional  Sale  Agree- 
ment— Default  — Repossession 
by  Assignees  of  Vendors — De- 
livery to  Vendors — Implied  Au- 
thority to  Resell — “Mercantile 
Agent”- — Factors  Act,  R.S.O. 
1914.  ch.  137,  secs.  2 (c),  3 — 
Conditional  Sales  Act,  R.S.O. 
1914 , ch.  136,  secs.  3,  8. 

Hare  & Chase  of  Toronto 
Ltd.  v.  Commercial  Finance 
Corporation  Ltd.,  601. 

2.  Contract  — Warranty  — 
Conditions  in  Defeasance  of — 


SALE  OF  GOODS — {Con.) 

Effect — Return  of  Goods  as  not 
Fulfilling  Conditions — Warran- 

ty Construed  as  Condition  — 
Counterclaim  — Damages  — 
Sale  of  Goods  Act,  R.S.O.  1927, 
ch.  163,  sec.  15  — Promissory 
Note  Given  for  Instalments  of 
Purchase  - money  — Action  on, 
before  Maturity  — Acceleration 
Clause  in  Contract — Necessity 
for  Shewing  by  Evidence  that 
Vendor  Deemed  Purchase-price 
Insecure — Action  Brought  Pre- 
maturely. 

Adyance-Rumely  Thresher 
Co.  v.  Armour,  76. 

3.  Representations  — War- 
ranties — Breach  — Contract, 
with  whom  Made — Company  to 
be  Formed — Sale  for  Cash — 
Contract  not  Complete  until 
Company  Formed  and  Price 
Paid  by  it — Liability  of  Vendors 
to  Company — Assignment  pen- 
dente Lite — Claim  over  by  De- 
fendants against  Third  Parties 
— Whether  Representations  Jus- 
tified by  Instructions  of  Third 
Parties  as  Principals. 

Hudson-Mattagami  Explor- 
ation Mining  Co.  Ltd.  v. 
Wettlaufer  Bros.  Ltd.,  387. 


SALE  OF  LAND. 

See  Contract,  5 — Dower — 
Principal  and  Agent.  1 — 
Vendor  and  Purchaser. 


SALES  TAX. 

See  Revenue. 
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SALVAGE. 

See  Company,,  1 — Con- 
tract, 3. 


SCHOOLS. 

City  Collegiate  Institute  — 
“County  Pupils ” — “Non-resi- 
dent Pupils ” — By-law  of  County 
Council  — Ultra  Vires  — High 
Schools  Act , R.S.O.  1911,  ch. 
268 , sec.  1$,  subsec.  5,  Amended 
by  Ilf.  Geo.  V.  ch.  82,  sec.  17, 
and  secs.  2 (c),  (j),  (m),  83. 

Re  Township  op  North 
Grimsby  and  County  of  Lin- 
coln, 28,  470. 

See  Municipal  Corpora- 
tions, 3. 


SCIENTER. 

See  Animals. 


SEAL. 

See  Landlord  and  Ten- 
ant, 1. 


SET-OFF. 

See  Municipal  Corpora- 
tions, 3. 


SHARES  AND  SHARE 
HOLDERS. 

See  Company,  1,  2 — Con- 

tract, 1 — Criminal  Law,  1. 

SHORTAGE. 

See  Mistake. 


SODOMY. 

See  Criminal  Law,  3. 


SOLICITOR. 

1.  Bill  of  Costs  — Prcecipe 

Order  for  Taxation — Solicitors 
Act,  R.S.O.  1927 , ch.  19b,  sec . 
33  (c)  — “Special  Circum- 

stances” — Retainer  — With- 
draival  of,  by  Client — “Termin- 
ation of  Action.” 

Re  Savignac1,  589. 

2.  Lien  on  Fund  Recovered 
in  Litigation  in  another  Court 
— Jurisdiction  of  Supreme 
Court  of  Ontario  — Declaratory 
Judgment  — Judicature  Act, 
R.S.O.  1914,  ch.  88,  sec.  16  (b). 

Cassidy  y.  Stuart,  374. 


SPECIFIC  PERFORM- 
ANCE. 

See  Contract,  2,  5 — Land- 
lord and  Tenant,  2. 


STATED  CASE. 

See  Arbitration  and  Award, 

2. 


STATUTE  OF  FRAUDS. 

See  Contract,  1,  5 — Land- 
lord and  Tenant,  1 — Prin- 
cipal and  Agent,  1. 


STATUTES. 

13  Eliz.  ch.  5 (Fraudulent  Con- 
veyances): Robertson  v.  Robinson, 
12. 

30  & 31  Viet.  ch.  3,  secs.  91(27), 
92(14),  94,  96  (Imp.)  (British 

North  America  Act)  : Rex  v. 

T OPFT T 1QQ 

’ 30  & 31  Viet.  ch.  3,  secs.  92(16), 
121  (Imp.)  : Rex  v.  Ruddiok,  248. 

R.S.C'.  1906,  ch.  79,  sec.  80(d) 
(Companies  Act) : Lumbers  v. 

Fretz,  635. 

R.S.C.  1906,  ch.  152,  secs.  154,  156 
( Canada  Temperance  Act) : Rex  v. 
Reddick,  248. 
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10  Edw.  VII.  ch.  36  (0.)  (Police 
Magistrates  Act) : Rex  v.  Isbell, 
489. 

R.S.O.  1914,  ch.  1,  sec.  28 b (Inter- 
pretation Act)  : Re  Patterson,  255. 

R.S.O.  1914,  ch.  21,  sec.  10  (Pro- 
vincial Loans  Act)  : Re  Aikins,  33. 

R.S.O.  1914,  ch.  24,  secs.  6,  14(2) 
(Succession  Duty  Act):  Re  Aikins, 
33. 

R.S.O.  1914,  ch.  65,  sec.  6 and 
sched.  A(Z)  (Arbitration  Act):  Re 
St.  Michael’s  College  and  City  of 
Toronto,  410. 

R.S.O.  1914,  ch.  71,  sec.  11(1) 
(Libel  and  Slander  Act):  Cowie  v. 
Robinson,  351. 

R.S.O.  1914,  ch.  76,  sec.  12  (Evi- 
dence Act) : Elgin  v.  Stubbs,  128. 

R.S.O.  1914,  ch.  116  (Short  Forms 
of  Leases  Act) : Paramount  THEr 
atres  Ltd.  v.  Brandenberger,  579. 

R.S.O.  1914,  ch.  120,  sec.  12(1) 
(Wills  Act) : Chesline  v.  Hermis- 
ton,  575. 

R.S.O.  1914,  ch.  121,  sec.  47  (Trus- 
tee Act) : Banque  Provinciate  du 
Canada  v.  Capital  Trust  Corpora- 
tion, 458. 

R.S.O.  1914,  ch.  124,  secs.  71,  72, 
73,  75  (Registry  Act)  : Paramount 
Theatres  Ltd.  v.  Brandenberger, 
579.  % 

R.S-O.  1914,  ch.  134,  sec.  6 (As- 
signments and  Preferences  Act) : 
Canadian  Credit  Men’s  Association 
Ltd.  v.  Jenkins,  281. 

R.S.O.  1914,  ch.  136,  secs.  3,  8 
(Conditional  Sales  Act)  : Hare  & 
Chase;  of  Toronto'  Ltd.  v.  Commer- 
cial Finance  Corporation  Ltd.,  601. 

R.S.O.  1914.  ch.  137,  secs.  2(c),  3 
(Factors  Act) : Hare  & Chase  of 
Toronto  Ltd.  v.  Commercial  Fin- 
ance Corporation  Ltd.,  601. 

R.S.O.  1914,  ch.  151  (Fatal  Acci- 
dents Act) : Prescott  v.  McArthur, 
385. 

R.S.O.  1914,  ch.  161,  sec.  39  (Medi- 
cal Act) : Prescott  v.  McArthur, 
385. 

R.S.O.  1914.  ch.  161,  sec.  49:  Rex 
v.  Pocock,  113. 

R.S.O.  1914,  ch.  183,  sec.  171(2) 
(Insurance  Act)  : Robertson  v.  Rob- 
inson, 12. 

R.S.O.  1914,  ch.  192,  sec.  399(34) 
(Municipal  Act) : Taylor  v.  Peo- 
ple’s Loan  and  Savings  Corpora- 
tion, 564. 

R.S.O.  1914,  ch.  218,  sec.  4(3) 
(Public  Health  Act):  Leather  v. 
Doolittle  Co.  Ltd.,  162. 


STATUTES—  ( Continued ) . 

R.S.O.  1914,  ch.  229,  secs.  7,  59(3) 
(Factory  Shop  and  Office  Building 
Act)  : Taylor  v.  People’s  Loan  and 
Savings  Corporation,  564. 

R.S.O.  1914,  ch.  268,  secs.  2 (m), 
17,  42(5),  43  (High  Schools  Act): 
Re  Township  of  North  Grimsby 
and  County  of  Lincoln,  28,  470. 

R.S.O.  1914,  ch.  279  (University 
Act) : Re  St.  Michael’s  College  and 
City  of  Toronto,  410. 

4 Geo.  V.  ch.  21,  secs.  6,  11(2)  (O.) 
(Hydro-Electric  Railway  Act)  : City 
of  St.  Catharines  v.  (Hydro-Elec- 
tric  Power  Commission  of  Ontario, 
301. 

5 Geo.  V.  ch.  18,  sec.  19  BBB. 
(D. ) (Special  War  Revenue  Act, 
1915)  : Rex  v.  Gooderham  & Worts 
Ltd.,  218. 

9 & 10  Geo.  V.  ch.  36,  sec.  31  (D.) 
(Bankruptcy  Act)  : Canadian  Cre- 
dit Men’s  Association  Ltd.  v.  Jen- 
kins, 281. 

10  Geo.  V.  ch.  8 (D.)  (Amending 
Canada  Temperance  Act)  : Rex  v. 
Ruddick,  218. 

10  & 11  Geo.  V.  ch.  34,  sec.  8 (D.) 
(Amending  Bankruptcy  Act)  : Cana- 
dian Credit  Men’s  Association  Ltd. 
v.  Jenkins,  281. 

12  & 13  Geo.  V.  ch.  69,  sec.  29(2) 
(O.)  (Municipal  Electric  Railway 
Act) : City  of  St.  Catharines  v. 
Hydro-Electric  Power  Commission 
of  Ontario,  301. 

12  & 13  'Geo.  V.  ch.  72,  sec.  9 (O.) 
(Consolidated  Municipal  Act):  Re 
Township  of  North  Grimsby  and 
County  of  Lincoln,  28,  470. 

13  & 14  Geo.  V.  ch.  29,  sec.  4 (O.) 
(Assignment  of  Book  Debts  Act): 
Re  Smith  Transportation  Co.  Ltd., 
203. 

13  & 14  Geo.  V.  ch.  70,  sec.  6 (D.) 
(Amending  Special  War  Revenue 
Act,  1915):  Rex  v.  Gooderham  & 
Worts  Ltd.,  218. 

14  Geo.  V.  ch.  50  secs.  92,  condi- 
tion 5(d),  96  (O.)  (Insurance  Act) : 
Cooper  v.  Toronto  Casualty  Insur- 
ance Co.,  311. 

14  Geo.  V.  ch.  82,  sec.  17  (OA 
(Amending  High  Schools  Act):  Re 
Township  of  North  Grimsby  and 
County  of  Lincoln,  28,  470. 

14  & 15  Geo.  V.  ch.  68.  sec.  1 (D.) 
(Amending  Special  War  Revenue 
Act,  1915):  Rex  v.  Gooderham  & 
Worts  Ltd.,  218. 

14  & 15  Geo.  V.  ch.  100,  sec.  10 
(D.)  (United  Church  of  Canada 
Act)  : McLean  v.  Bai.lantyne,  443. 
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15  Geo.  V.  ch.  5,  sec.  2 (0.) 
(Amending  Interpretation  Act) : Re 
Patterson,  255. 

15  Geo.  V.  ch.  48,  sec.  2 (O.) 
(Amending  Medical  Act) : Rex  v. 
Pocock,  113. 

15  Geo.  V.  ch.  125,  sec.  8 (O.) 
(United  Church  of  Canada  Act).: 
McLean  v.  Ballantyne,  443. 

16  Geo.  V.  ch.  29  (0.)  (Police 
Magistrates  Act) : Rex  y.  Isbell, 
489 

1*6  Geo.  V.  ch.  34,  sec.  33  (O.) 
(Amending  Constables  Act)  : Rex  v. 
Isbell,  489. 

17  Geo.  V.  ch.  70,  secs.  72(2), 
141  (O.)  (Liquor  Control  Act):  Rex 
v.  Ruddick,  248. 

17  Geo.  V.  ch.  73  (O.)  (Public 
Health  Act) : Leather  v.  Doolittle 
Co.  Ltd.,  162. 

R.S.C.  1927,  ch.  11,  sec.  23  (^Bank- 
ruptcy Act)  : Re  Rung,  557. 

R.S.C.  1927,  ch.  11,  sec.  23(a) : Re 
Rung,  263. 

R.S.C.  1927,  ch.  11,  sec.  27:  Re 
Pacey,  616. 

R.S.C.  1927,  ch.  11  sec.  30(1) : Re 
Smith  Transportation  Co.  Ltd.,  203. 

R.S.C.  1927,  ch.  11,  sec.  63:  Re 
Reynolds,  271. 

R.S.C.  1927,  ch.  11,  secs.  125,  188: 
Re  Hardy,  367. 

R.S.C.  1927,  ch.  11,  sec.  152:  Re 
Reynolds,  360. 

R.S.C.  1927,  ch.  12,  secs.  86,  88 
(Bank  Act) : E.  J.  Maxwell  Ltd.  v. 
Bank  of  Nova  Scotia,  660. 

R.S.C'.  1927,  ch.  -27,  secs.  100,  108 
(Companies  Act) : Wilson  v.  Wool- 
latt,  620. 

R.S.C.  1927,  ch.  36,  secs.  8(18), 
444,  653,  654,  659,  668  (Criminal 
Code) : Rex  y.  Isbell,  489. 

R.S.C.  1927,  ch.  36,  sec.  203:  Rex 
v.  Elliott,  1. 

R.S.C.  1927,  ch.  36,  sec.  370:  Rex 
v.  Thompson,  610. 

R.S.C.  1927,  ch.  36,  secs.  405,  406, 
1016(2):  Rex  v.  Lerotjx,  336. 

R.S.C.  1927,  ch.  36,  secs.  679,  681: 
C'owie  v.  Robinson  351. 

R.S.C.  1927,  ch.  170,  sec.  266 
(Railway  Act):  Raspberry  v.  Cana- 
dian National  Railway  Co.,  406. 

R.S.C.  1927,  ch.  202  (Trade  Un- 
ions Act)  : POLAKOFF  V.  WINTERS 

Garment  Co.,  40. 

R.S.O.  1927,  ch.  1,  sec.  30  (Inter- 
pretation Act) : Re  Patterson,  255. 

R.S.O.  1927.  ch.  38,  secs.  2(1),  18 
(Crown  Timber  Act):  Re  Hardy, 
367. 


[VOL. 

STATUTES — ( Continued ) . 

R.S.O.  1927,  ch.  88,  sec.  15(&) 
(Judicature  Act) : Cassidy  v. 

Stuart,  374. 

R.S.O.  1927,  ch.  88,  sec.  23:  Mor- 
rison v.  Morrison,  178. 

R.S.O.  1927,  ch.  88,  sec.  57(4): 
Royal  Exchange  Assurance  v. 
Grimshaw  Brothers  Ltd.,  25. 

R.S.O.  1927,  ch.  91,  sec.  37  (County 
Courts  Act) : Morrison  v.  Morrison, 
178. 

R.S.O.  1927,  ch.  97,  sec.  7 (Arbi- 
tration Act)  : M.  J.  O’Brien  Ltd.  v. 
Seaman  Kent  Co.  Ltd.,  160. 

R.S.O.  1927,  ch.  97,  sec.  11':  Miller 
v.  McDonnell,  484. 

R.S.O.  1927,  ch.  97,  sec.  26:  Re 
Harmans  Ltd.  and  City  of  Toronto, 
475. 

R.S.O.  1927,  ch.  100,  secs.  1,  6 
(Dower  Act) : Re  Irvine,  319. 

R.S.O.  1927,  ch.  119  (Police  Magis- 
trates Act)  : Rex  v.  Isbell,  489. 

R.S.O.  1927,  ch.  121,  sec.  14  (Sum- 
mary Convictions  Act) : Rex  v. 

Pnrnnu  1 1 Q 

R.S.O.  1927,  ch.  131  (Statute  of 
Frauds)  : Winnett  v.  Heard,  61; 
Hutchison  v.  Paxton,  65;  Newport 
Industrial  Development  Co.  v. 
Heughan,  364. 

R.S.O.  1927,  ch.  131,  sec.  11: 
Weaver  v.  Dixson,  419. 

R.S.O.  1927,  ch.  137,  sec.  12  (Con- 
veyancing and  Law  of  Prop*erty 
Act) : Spring  v.  Kinnee,  562. 

R.S.O.  1927,  ch.  145,  sched.  B.l 
(Short  Forms  of  Mortgages  Act): 
Benner  v.  Benner,  360. 

R.S.O.  1927,  ch.  150,  sec.  36  (Trus- 
tee Act) : Re  Patterson,  255. 

R.S.O.  1927,  ch.  153,  sec.  3 (Ven- 
dors and  Purchasers  Act)  : Re  Tor- 
onto General  Trusts  Corporation 
and  Crowley,  593. 

R.S.O.  1927,  ch.  158,  secs.  68,  69(5) 
(Land  Titles  Act) : Re  Pacey,  616. 

R.S.O.  1927,  ch.  163,  sec.  15  (Sale 
of  Goods  Act) : Advance-Rumely 

Thresher  Co.  v.  Armour,  76. 

R.S.O.  1927,  ch.  182  (Married  Wo- 
men's Property  Act) : Spring  v. 

Ktnnee,  562. 

R.S.O.  1927,  ch.  186  (Infants 
Act) : Re  Shand,  145. 

R.S.O.  1927,  ch.  194,  sec.  33(c) 
(Solicitors  Act):  Re  Savignac,  589. 

R.S.O.  1927,  ch.  218,  sec.  92  (Com- 
panies Act) : Re  Smith  Transpor- 
tation Co.  Ltd.,  203. 

R.S.O.  1927,  ch.  222,  sec.  186  (In- 
surance Act) : Lang  Shirt  Co.’s 

Trustee  v.  London  Life  Insurance 
Co.,  83. 
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R.S.O.  1927,  ch.  233,  secs.  342,  343  | 
(Municipal  Act) : Re  Harmans  Ltd. 
and  City  of  Toronto,  475. 

R.S.O.  1927,  ch.  233,  sec.  469: 
Hennessy  v.  City  of  Toronto,  541. 

R.S.O.  1927,  ch.  233,  seo.  474:  Mc- 
Michael  v.  Town  of  Goderich,  547. 

R.S.O.  1927,  ch.  235,  secs.  1 (w) , 
2(a),  (&),  ( g ) (Local  Improvement 
Act) : Re  Chappus  and  Town  of  La 
Salle,  140. 

R.S.O.  1927,  ch.  251,  secs.  23,  35 
(Highway  Traffic  Act) : Martin  v. 
Powell,  436. 

R.S.O.  1927,  ch.  323,  secs.  53,  57 
(Public  Schools  Act) : Clarkson  v. 
Town  of  Alliston,  149. 

R.S.O.  1927,  ch.  326,  secs.  41,  43 
(High  Schools  Act):  Clarkson  v. 
Town  of  Alliston,  149. 

STAY  OF  PROCEEDINGS. 

See  Arbitration  and  Award, 

1.  

STOCK  EXCHANGE. 

See  Contract,  6. 


STREET  RAILWAY. 

See  Evidence,  1 — Negli- 
gence, 3,  4,  5. 


SUBROGATION. 

See  Trial,  2. 


SUBSTITUTED  CONVIC- 
TION. 

See  Criminal  Law,  2. 


SUCCESSION  DUTY. 

Exemptions  — Money  Invest- 
ed in  Government  Bonds — Prop- 
erty Devised  or  Bequeathed  to 
Charitable  Institutions  — Pro- 
vincial Loans  Act,  R.S.O.  191  If, 
ch.  21,  sec.  10 — Succession  Duty 
Act.  R.S.O.  19 Ilf,  ch.  21f,  sec.  6 
— Will  of  Decedent  — Distribu- 
tion of  Estate  — Determination 
of  Amount  of  Duty  Payable — 


SUCCESSION  DUTY 

— ( Continued .) 

Costs — Sec.  Ilf  (2)  of  Succession 
Duty  Act. 

Re  Aikins,  33. 


SUMMARY  APPLICATION. 

See  Executors  and  Admin- 
istrators— Will,  2. 


SURFACE  RIGHTS. 

See  Dower. 


TAXATION  OF  COSTS. 

See  Solicitor,  1. 


TENDER. 

See  Interest. 


THEFT. 

See  Criminal  Law,  4. 


THIRD  PARTIES. 

See  Sale  of  Goods,  3. 


THREATS. 

See  Criminal  Law,  2. 


TIMBER. 

See  Bankruptcy,  6. 


TIME. 

See  Writ  of  Summons. 


TRADE  UNION. 

Restraint  of  Trade  — Illegal 
Association  — Public  Policy  — 
Rules  and.  Practices  — Collective 
Bargain  — Action  to  Enforce 
— Law  of  Ontario  — Authority 
of  Decisions. 

Polakoff  v.  Winters  Gar- 
ment Co..  40. 
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TRIAL. 

1.  Jury — Action  for  Negli- 
gence— * Written  Particulars  of 
Negligence  Prepared  in  Advance 
Placed  before  Jury — Objection- 
able Method  of  Trial — Doubt  as 
to  Amount  of  Damages  Intend- 
ed to  be  Assessed — New  Trial. 

Pedlow  y.  Canadian  Na- 
tional Railway  Co.,  481. 

2.  Jury  Notice  — Motion  to 
Strike  out  — Judicature  Act, 
R.S.O.  1927,  ch,  88,  sec.  57  (4) 
— Chancery  or  Common  Law 
Action  — Negligence  — Subro- 
gation of  Insurers  to  Rights  of 
Owners  of  Building  Destroyed 
'py  Fire — Action  by  Insurers — 
Tort — Assignment  of  Right  of 
Action  — Effect  of  Possible 
Amendment  Adding  Owners  as 
Co-plaintiffs. 

Royal  Exchange  Assur- 
ance y.  Grimshaw  Brothers 
Ltd.,  25. 

See  Criminal  Law,  4. 


TRUSTS  AND  TRUSTEES. 

See  Bankruptcy  — Execu- 
tors and  Administrators  — 
Mortgage,  3 — Municipal  Cor- 
porations, 3. 


UNINCORPORATED  AS 
SOCIATION. 

See  Fire. 


VACANT  PREMISES. 

See  Insurance,  2. 


[VOL. 

VALUATION. 

See  Landlord  and  Tenant, 

2. 


VENDOR  AND  PUR- 
CHASER. 

Contract  for  Sale  of  Land — 
Objection  to  Title  — Building 
Restrictions  — “Detached  Resi- 
dence” — Whether  “Duplex 
House”  Permissible  — Applica- 
tion under  Vendors  and  Pur- 
chasers Act,  R.S.O.  1927,  ch. 
153  — Question  “Affecting  the 
Existence  or  Validity  of  the 
Contract” — Sec.  3 of  Act. 

Re  Toronto  General  Trusts 
Corporation  and  Crowley, 
593. 

See  Contract,  5. 


WAIVER. 

See  Contract,  1. 


WARRANT. 

See  Criminal  Law,  1. 

WARRANTY. 

See  Sale  of  Goods,  2,  3. 


WAY. 

Easement  of  Right  of  W ay 
over  Lane — Evidence — Express 

Grant — Right  of  Grantor — Non- 
user or  Abandonment — Onus — 
Failure  to  Satisfy — Absence  of 
Intention  to  Release  or  Aban- 
don. 

Liscombe  v.  Maughan,  328. 


VALUABLE  SECURITY. 

See  Criminal  Law,  2. 


WILL. 

1.  Construction  — Bequest  to 
“Nearest  of  Kin ” after  Death 
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WILL — ( Continued.) 
of  Wife  and  Daughter — Ascer- 
tainment of  Individual  or  Class 
at  Period  of  Distribution  not 
at  Death  of  Testator — Nearest 
Blood  Relatives — Intention  of 
Testator — Rule  for  Ascertain- 
ment at  Period  of  Death  no 
Longer  Inflexible . 

Re  Young,  275. 

2.  Construction  Devise  — 
Estate  for  Life  or  in  Tail — 
Summary  Application  — Status 
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